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PO311JI 1 3aranbHa XapakTepUCTHKA YCKJIAJAHEHb B X041 PO3IJIsAy HUBIJIbHUX
crpas

1.1. IToHATTS Ta BUIU YCKJIAJIHEHb B X041 PO3IJIsiAy HUBIJILHUX CIIPAB

B ykpaiHCBKOMY CJIOBHUKY TEPMIH «YCKJIAJHEHHS» TMOSCHIOETHCS SK <«JIisl 3a
3HAQUYEHHSIM YCKJIQJHUTH 1 CTaH 3a 3HAUYCHHAM yCKIaaHUTUCS» [l ¢.489]; nani BOHO HaBITh
CHIBCTAaBIIAE€THCS «AK 3MiHa B OYJIOBI CJI0Ba, BHACIIAOK SIKOI B/l KOPEHS BIAAUIAETHCA HOTO
YacTUHA SIK Cy(iKC, 1 TUM CaMHM BOHO CTa€ CKJIAJHIIIUM 3a Oy70BOIO». OTKE, HOHITTS
«YCKJIaJHEHHSD» OXOIUIIOETHCS TPhOMA CKJIAJ0BUMU €IIEMEHTAMU: «JI151»; «CTaH»; «3MiHaY,
SKI Pa30M MOKHA PO3YMITH SIK «JIi51, IKa MIPU3BOAUTH 0 3MIHH CTaHY».

[{uBiIBbHE TIpOIIECYaIbHE 3aKOHOIABCTBO PO3PI3HSE JIB1 OCHOBHI (POPMHU YCKITIaTHEHD
[IUBIJIBHOTO CYJIOYMHCTBA!

® YCKJIQJHEHHS, 0 € TUMYACOBUMU 1 MOXKYTh OYTH MOJI0JIaH1 Ta CIIpaBa MOXe OyTH
pO3IJIsIHyTA MO CYTI;

® YCKJIaJHEHHS, BHACIIIOK SIKMX YHEMOKJIUBIIOETHCS PO3IJISi]] CIIPaBU IO CYTI.

TuMuacoBi yCKIJIaIHEHHS SIBJSIIOTH COOOI0 MEBHI MEPEIIKOAN ISl PO3TIIAAY CHpaBU
MO CyTI, SIKI MOXKYTh OYTH YCYHEHI Ta MPOIIEC y CIpaBl MOXKE MPOJOBKYBATUCS MICTS iX
ycyHeHHs. Taki yCKJIaJHEHHsS MOXYTh Math (opMmMy IepepBU B CYJOBOMY 3aciJjaHHI,
BIIKJIaJICHHS PO3MJISAY CIPABU Ta 3yIMMHEHHS MPOBAJKEHHS Y CIIpPaBi.

Bianosigno 10 4.1-3 ¢1.240, 4. 2 c1.223 [{UBUIBHOrO MPOIECYyaTIbHOTO KOAECKCY
VKkpainu cya BIOKIanae po3riis]l COpaBU Yy BUIAJAKAX, BCTAaHOBJIECHUX YACTHUHOIO
npyroto crarti 223 nporo Konekcy.

Takumu BUNAAKAMU €:

1) HesiBKa B Cy/J0BE 3aciJaHHS y4YacHUKA CIpaBU, IIOJ0 SAKOTO BIJICYTHI BIJJOMOCTI
PO BPYUYEHHs lOMy MOBIAOMIICHHS TIPO JIaTy, 4ac 1 MICLI€ CYJIOBOTO 3aciJaHHs;

2) mepiia HesiBKa B CY/JOBE 3aciJaHHS y4YacHUKA CIIPaBH, SIKOTO MOBIJIOMJICHO MPO
JaTy, 4ac 1 MICIl€ CyJJOBOTO 3acCiiaHHs, SIKIIO BiH MOBIAOMHUB MpPO MPUYUHU HESIBKH, SIKI

CyJI0M BHU3HAHO IMOBAKHHUMH,



3) BUHHUKHEHHS TEXHIYHHMX MpOOJEM, 10 YHEMOXKJIUBIIOIOTh y4acTh OCOOU Yy
CyJIOBOMY 3acClJJaHHI B PEXHUMI BiJicOKOH(EpeHIlii, KpIM BUNAJKIB, KOJU BIAMOBIAHO 10
uboro Koaekcy cynoBe 3acigaHHsi Moxe B110OyTHcs 0€3 ydacTi Takoi ocoou;

4) HeoOX1AHICTh BUTPEOyBaHHS HOBHUX JOKa3iB, y BUMAJKYy KOJHM YYaCHUK CIPaBU
OOTPYHTYBAB HEMOJKJIMBICTh 3asBJICHHS BIAMOBITHOTO KJIOMOTAHHS B MEXax IMiArTOTOBYOTO
MPOBAKEHHS,

5) SKIIO CyJ BU3HAE MOTPIOHUM, 10O CTOPOHA, SiKa Mojana 3asiBy MPO PO3TISL
CITpaBH 3a i1 BIACYTHOCTI, Jaia 0COOMCTI MOosICHEHHs. BukimkaTu mo3uBava ado BiAmoBigavya
JUTs1 OCOOMCTHX MOSICHEHb MOHA 1 TO/I1, KOJIM B CIIpaBi O€pyTh y4acTh 1X MPEICTABHUKHU.

Skio crip, po3risj sIKOro Mo CyTi po3Mno4yaTo, HE MOXe OyTH BHUPIIICHO B JAHOMY
CyJIOBOMY 3acCiJIaHH]1, CyJIOM MO€ OyTH Or0JIOLIEHO MEePEPBY B MEkKaX BCTAHOBJICHUX ITUM
Konekcom CTpOKIB pO3risily CHpaBU, TPUBAIICTh SIKOI BU3HAYAETHCS BIAMOBIAHO 10
o0cTaBuH, 110 11 BUKJIMKAJH, 3 HACTYITHOIO BKa31BKOIO PO 1€ B pillIeHH] 200 yXBaJli.

[Ipo BigKIIaaeHHS o3Iy CpaBu abo MepepBy B CyJ0BOMY 3acilaHHI, MiCIIE, 1aTy
1 yac HOBOI'O CYJIOBOTO 3acifiaHHs a00 MPOAOBKEHHS CYJIOBOTO 3aCiIaHHS CYJ] TOB1IOMJISIE
M1 PO3MUCKY YYaCHUKIB CIIPaBH, CBIJIKIB, €KCIIEPTIB, CIEI1aTiCTIB, IEPEKIaIayiB, K1 OyIu
MPUCYTHIMHU B CYJIOBOMY 3aciflaHHI. YYaCHUKHU CIpaBU, CBIJKH, €KCHEPTH, CHEIIaIiCTH,
nepekianayi, ki He npulOynau abo SKUX CyJ BIEpIIE 3alydae JO y4acTl B CYJOBOMY
MPOIIEC], MOBIJOMIISIIOTHCS PO CYIOBE 3aCiJaHHS B OPSAKY, BU3HaUeHOMY IuM Kogexcom
[2].

OTtxe, nmepepBa B CyJJOBOMY 3acCiJJaHHI — 1€ KOPOTKUM MPOMIXKOK Hacy, HeOOX1THUI
JUTSL BUPIIICHHSI OKPEMUX MPOIECyaTbHUX MUTAHb (B TOMY YUCHI JJIsl BIAMOYMHKY CYIly Ta
YYaCHUKIB IpoOlleCy B HIYHUM yac, 0O1IHIO MEpEepBY, CBATKOBI Ta BUXIAHI JIH1), HA SIKAU
3YNUHSETHCS CYJI0BE 3aC1JaHHS.

BiaknaneHHs po3risiay cripaBuy, B CBOIO YEpry, nepeadayae nepeHeceHHs ii po3risny
Ha BIJIHOCHO TPUBAJIMI Yac 13 MPU3HAYEHHSIM KOHKPETHOI JaTU MOro MPOBE/ICHHS.

Po3rnsa cnipaBu BiAKIaAAa€ThCs 10 YCYHEHH 00CTaBuH, 110 Horo 3ymoBuio. HITK
VYKpaiHu 4iTKO HEe BU3HAYAE MEPEIIIK MiJICTaB BIAKIaJACHHS PO3MIISAY CIpaBH, MPOTE aHATI3
HOro MoJj0KeHb J03BOJISIE CTBEPIKYBATH, BC1 MIJICTABM YMOBHO MOXXHa MOJUIMTH Ha JBa

BHUOM:



e 00OB’SI3KOBI, 32 HAsABHOCTI SKUX CyJ 3000B’Si3aHUN BIAKIACTU PO3TJIS] CIPaBU
(30kpema, y BUnajakax, nepeadoadenux 4. 1 cr. 169, u. 3 cr. 224, 4. 1 ct. 305 HIIK);

e (aKyJIbTaTUBHI, 32 IKUX MUTAHHS PO HEOOXITHICTh BIJIKJIAICHHS PO3TIIS LY

CIpaBH BiJHECEHO Ha po3cyA cyay (4.8 cr. 130, u. 2 ct. 169, ct. 170, ct. 191 HIIK)
[2].

VY pa3si BiaKIaaeHHS PO3TIISAY CIIPaBH CyJl HOBUHEH JIONUTATH CBIJIKIB, K1 3’ SBUJIHCS.
TiabKM y BUHSTKOBUX BUMAJKaX 32 YXBaJIOIO Cy1y CBIJIKH HE IOMUTYIOTHCA 1 BUKJIUKAIOTHCS

3HOBY.



PO311JI 2 3ynuHeHHsI NPOBA/’KEHHS y CIPABI SIK YCKJIAAHEHHS B X011 PO3IJIsiLy
HUBUIBHOI ClIPpaBH
2.1. IloHATTA Ta MiACTABHM 3yNIHHEHHS NPOBAJKEHHA Y HUBIJIbHIH cripaBi

[lin yac cynoBOro po3riisily IUBUIBHUX CIPaB MOXKYTh BUHHMKATU OOCTaBUHHU, SIK1
YCKIIAJIHIOIOTh LMBUIBHUNA TIPOLIEC, MEPENIKOKAIOTh pO3MIsiAy chpaBu. HasBHICTB
OKPEMHUX 13 HHMX 3YMOBIIIO€ 3YNUHEHHS MPOBAKEHHSA Yy CIIpaBi, SIKE HE 3aBXIAU €
HETATUBHUM SIBUIIEM, OCKIIBKH CIIPUSIE YXBAJICHHIO 3aKOHHOTO 1 00IPYHTOBAHOTO CYJI0BOTO
pILIECHHS.

He3Baxkaroum Ha 3HAUYECHHS 3yNMUHEHHS MPOBAJKEHHS y CIpaBl, 3aKOHOAABCTBO HE
MICTUTB caMoi Ae(DiHIIIT IHOTO MOHATTS, a MOTJISAU BYSHUX BIIPI3HIIOTHCS, 1110 TPU3BOIUTH
710 TIOSIBH PI3HOTO POAY JAUCKYCIil.

Tak, Ha nymky B. B. KpaBuyka, O. . YTpruHOBCBKOI 3yITHHEHHS TPOBAKEHHS 110
CIpaBi — 1I€ BpEryJibOBaHa 3aKOHOM 1 o)OpMIIeHA YXBajiOl0 Cyay TUMYacoBa NepepBa B
MPOBAJKEHHI Y [IUBUIbHIH CIIpaBi, BUKJIMKAaHA HAABHICTIO OJHIEIO 3 Mepe10aYeHUX 3aKOHOM
00CTaBHH, 5Kl 3aBa)KaIOTh 3/IIMCHIOBATH ii po3risn [3, ¢.550].

B. 0. MaMHupkuii Tako BU3HAYa€ 3YMUHEHHS MPOBAKEHHS Y CIpaBl depe3
KaTeropilo MepepBU Ta BUOKPEMIIIOE TaKy O3HAKy SIK HEBH3HaueHWil cTpok. Ha mymky
BUCHOI'0, 3yNMUHEHHSI MPOBAXKEHHSI y CIpaBl — 1€ MepepBa B CYJAOBOMY pO3IJSIl Ha
HEBU3HAUCHUI CTPOK Yy BUIAJKaX, MNpPsIMO BKa3aHUX B 3aKOHI, 5Kl BUKIHUKAIOTHCS
o0cTaBMHAMMU, 10 MEPEIIKOIKAIOTH PO3TJIISAY CIIPABU IO CYTI, ajl€ HE MOXKYTh OyTH YCYHYTI
HI CyJIOM, HI CTOpOHaMH, TOOTO HE 3aliexath Bif iX Boii [4, c. 609].

[IpoTe, OLNBIIICT, HAYKOBIIB HE MOAUIIOTH Aymku B.FO. Mamuwuipkoro miono
BHUI1JICHHS TaKO1 03HAKM K HEBM3HAYCHHUI CTPOK, OCKUTBKH CT. 253 IIIK Vkpainu skpa3 1
BH3HAYa€ CTPOKHU 3YMUHEHHS MPOBAHKEHHS B LIMBLILHINA cripaBi. Xoua, BApTO 3a3HAYUTH,
[0 Taki CTPOKU CTATTEI0 HE KOHKPETHU30BAaHO, @ BOHM MOB’s3aHI 3 MEBHUMH MOAISIMU,
HaIPUKIIAJ 3aTy4YEHHS JI0 Y4acTi y CIipaBi MPABOHACTYIHUKA YU 3aKOHHOTO MPEJICTaBHUKA.

B cBow uyepry, O.M. Tpau 3a3Hauae, 1Mo camMe O3HaKa HEBH3HAYEHOCTI CTPOKY
BIJIpI3HsI€ 3yNMHEHHS MPOBA/I)KEHHS Y CIPaB1 BiJl BIAKIAJIEHHS PO3TISY CIPaBU, OCKUIbKU
y BUMNAJKY BIIKIaJACHHS CyJA OJpa3y BU3HAUAa€ HACTYIIHY J1aTy CYJIOBOrO 3acCiJaHHS, a Y
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BUMAJKY 3YNHUHEHHS MPOBA/KCHHS JaTa HE BU3HAYAETHCS, TaK K BOHA HE MOXe OyTu
BiJIOMa CyJAy Yd YYaCHHMKaM mpoiiecy. B TakoMmy Bunajaky, BignoBigHo 10 4.1 ct1.254 HIIK
VYkpainu npoBaJKeHHs y CIpaBi MOHOBIIOETHCS 32 KJIOMOTAaHHSIM YYaCHUKIB CIpaBH a0 3a
HIIIaTUBOIO CyAY HE Mi3HIIIE JECATH JIHIB 3 JHS OTPUMAHHS CYJIOM MOBIAOMJICHHS MPO
YCYHEHHS 00CTaBHH, 1110 BUKJIUKAJIU MOT0 3yNUHEHHS [2].

Ha nymky FO. B. binoycoBa, M. Bb. I'apieBcbko1, 3ymMHEHHS TPOBAIKEHHS Yy CIPaBi
— 1I€ TIpollecyalibHa Jis Cyly MpO MEePEHECEHHs PO3rsy CIIPaBH HA HEBU3HAUEHUN CTPOK
3a HAasIBHOCTI YITKO NepeAdaueHHX 3aKOHOM MIACTaB, SIKI MEPEIIKOIKAITh PO3TIIIY
crpasu [35, c. 439].

M. H. IlItedan BBaxae, M0 3yIHHEHHS IPOBAHKCHHS y crpaBi — 11e Tumuacose. Ha
HEBU3HAUYCHUI CTPOK, NPUIMHEHHS TMPOILECyaJbHUX il OO0 PO3IJISIAY CIOpaBu,
CIIpUYMHEHE OOCTaBMHAMU, $IKI YHEMOXUJIMBIIIOIOTH MOJAIBIINN PO3BUTOK Ipoiiecy [6,
c.388].

Sk TUMYacoBe MPUNTMHEHHS NPOBAKEHHS Y CIIPaBi HA TOYHO HEBU3HAYEHUN CTPOK,
SIKUM BUHUKAE TIPY HACTaHHI MIEBHUX 00’ €KTUBHUX 00CTaBHH, TOYHO BU3HAYCHUX Y 3aKOHI,
3a HAsSBHOCTI SIKUX CYyJ HE MOXE MPOJOBXKYBAaTU PO3TJISL] CIPABU TIYMAuyUTh 3yMHUHEHHS
npoBakeHHs C. 5. @ypca [7, c.651].

3a3zHayeHe 1ie pa3 J0BOAUTH T€, L0 B HAYKOBIH JIITEpaTypl BIACYTHIA € TMHUIA TOTJISA
Ha TJIyMa4yeHHS MOHSATTS «3yNUHEHHS IPOBAIKEHHS».

Oxkpemi BU€HI BUOKPEMITIOIOTh TaKy CAMOCTIMHY O3HAKY 3yHMUHEHHS IPOBAXKEHHS Y
crpaBl sSIK 3a00pOHY BYMHEHHSI OyJb-SKUX MpOLECyalbHUX I 10 TMOHOBJICHHS
MPOBa/KEHHS Yy crpasi [8, c.414].

OTxe, 3yNUHEHHS TMPOBAKEHHS Yy CIpaBl XapaKTepU3YEThCA HACTYIHUMU
O3HaKaMU:

1) monsdrae y TAM4acoBOMY MPUIMHEHHI MPOLIECYaNbHOIL A1l Ha CTaIIAX MIATOTOBKHU

CIIpaBHU JI0 CYJI0BOTO PO3TJISAly Ta CyJ0BOTO PO3TIISAY;

2) BUMHEHHS OYJlIb-SIKUX MpPOIECyalbHUX i, 3 BUHATKOM 3a0€3MEUCHHS JOKa3iB,

3are3MnevyeHHs T030BY HE JOMYCKA€EThCS;

3) Hacrtae 3a 00CTaBHH, YITKO BU3HAYCHUX CYJIOM;

4) HEMOXJIMBO Nepea0auyuTH MOMEHT YCYHEHHSI TAKUX OOCTaBUH;



5) 3ynuHsie nepedir mpoiecyalibHUX CTPOKIB;
6) odopmiseThes yxBanorw cyay [9, c.48].
Buainsiors 000B’S3K0B1 Ta (pakyJabTaTUBHI MiJCTaBU 3yNUHEHHSI MPOBAIKEHHS Y

CITpaBi.

2.1. 1. O00B’13K0BI MiACTABH 3yNIUHEHHS MPOBA/KEHHs Y HUBUIbHINA CIIPaBi

Tak, OOOB’A3KOBI TIJICTABM 3YNUHEHHS MPOBAKCHHS Yy UUBUIBHIA CHpaBl
Bu3HavaroThes 4.1 ¢1.251 HIIK Ykpainu, BiANOBIIHO 10 SIKO1 «Cy1 3000B’A3aHUM 3yIIUHUTH
MPOBAJXKEHHS Yy CIIpaBi y pasi:

1) cmepti abo orosiomieHHsT (PI3UYHOI OCOOM MOMEPIIOI0, sika Oyja CTOPOHOIO Yy
CIIpaBi, KO CHIPHI MPAaBOBIAHOCHHU JOIMYCKAIOTh TPAaBOHACTYITHUIITBO;

2) nepeOyBaHHSI CTOPOHH a00 TPETHOI 0COOU, sIKA 3asBJISIE CAMOCTIMHI BUMOTH 11010
npeaMera cnopy, y ckiaal 3opoitHux Cun Ykpainu abo 1HIIMX YTBOPEHHUX BIJIMOBIAHO 10
3aKOHY BINCBKOBHX (POopMyBaHb, IO TEpPEeBEJEHI Ha BOEHHUM CTaH ab0 3adydeHi a0
MIPOBEJICHHS AHTUTEPOPUCTUYHOI OTeparlii;

3) npusHaueHHs ab00 3aMiHM 3aKOHHOTO TMpPEJACTaBHUKA Y  BHUMIAJKaXx,
nependadenux crarrero 63 LIIK Vkpainu;

4) HaaHHS CTOPOHAM Y CIIPaBl PO PO3iIpBaHHS HUTIO0Y CTPOKY JIJIsi IPUMUPEHHS;

41) 3BepHEHHA 000X CTOPIH 3 KIOMOTAHHAM PO 3yHNMHEHHS IIPOBAIKEHHS y CIpaBi
y 3B’A3KYy 3 IPOBEACHHAM Meianii;

5) NpUNHATTS pillICHHS PO BPETYIIOBAHHSA CIIOPY 32 Y4acTIO CYJI;

6) 00’€KTUBHOI HEMOXJIMBOCTI PO3IJISIAY II1€1 CIIpaBU JO BUPIIIEHHS 1HIIOI CIIPaBH,
0 PO3TJISJAETHCS B MOPAJIKY KOHCTUTYIIMHOTO TPOBAKEHHS, aJMIHICTPATUBHOTO,
IUBUIBHOTO, TOCIOAAPCHKOI0 UM KPUMIHAIBHOTO CYJIOYMHCTBA, - 10 HAOpaHHS 3aKOHHOI
CWJIM CYJOBUM pIIIEHHSM B I1HIIIMA CIpaBi; CyJ HE MOXKE IMOCUJIATUCS Ha 00’ €KTUBHY
HEMOXKJIUBICTh PO3TJISLy CIIPABU Y BUIAJIKY, KOJIU 310paHi JJOKa3u J103BOJISIIOTh BCTAHOBUTHU

Ta OIIHUTH 00CTaBUHU ((haKTH), SIK1 € MPEIMETOM CYJIOBOTO PO3TISLY» [2].

2.1.2. ®akyJabTaTUBHI NIACTABY 3yNIMHEHHS POBA/’KCHHS Y UMBLIbHIN cipaBi



Yactuna 1 c1.252 HIIK Vkpainu po3kpuBae (paxyiabTaTUBHI MiACTaBU 3YNMUHEHHS
MPOBAJKEHHS Y IUBUIBHIN CIIpaBi, IKUMH €:

1) nepeOyBaHHsI yyaCHUKA CIIPaBU Ha aJIbTEPHATUBHIN (HEBIMCHKOBIN) C1yk01 HE 3a
MiCIIEM MPOKUBAHHS a00 Ha CTPOKOBIH BIMCHKOBIH CIIyk0i;

2) 3aXBOPIOBAaHHS y4YaCHUKa CIpPaBH, MIATBEPIKEHOTO MEAMYHOIO JOBIJIKOIO, IO
BHUKJIIOUA€ MOXJIUBICTH SIBKU JI0 CYly IPOTATOM TPUBAJIOTO Yacy;

3) nepeOyBaHHs y4YaCHHKA CIIPABH Y IOBFTOCTPOKOBOMY CIIY>KOOBOMY BIJIPSIIKEHHI;

4) posllyKy BiAMOBiZa4a B pa3i HEMOMXIMBOCTI pO3TIsLy CHOpaBU 3a MOro
BIJICYTHOCTI;

5) npu3HAYEHHS CYJIOM €KCIIEPTHU3H;

6) HampaBJE€HHSI CYJOBOTO JIOPYYEHHS IIOAO0 30UpaHHS JOKa3iB y MOPSAKY,
Bcra”HoBieHomy crarrero 87 LIIIK Ykpainu;

8) 3BEpHEHHS 13 CYJIOBUM JIOPYUYCHHSIM MPO HAJIAHHS IPABOBOI JOIOMOTH, BPYUYEHHSI
BUKJIMKY /10 CyAy UM IHIIUX JOKYMEHTIB J0 IHO3EMHOTO Cyly 200 1HILIOIO KOMIIETEHTHOI'O
OpraHy 1HO3eMHOI JIep>KaBH;

9) npuitHATTS yXBaJdu NPO TUMYACOBE BWIYUCHHS JJOKa31B AEP:KaBHUM BUKOHABIIEM
JUTSL TOCIIJIKEHHSI CYJIOM;

10) mepernsiay cy0BOTO pillICHHS Y MOAIOHUX MPaBOBiAHOCHHAX (Y 1HIIIN cpaBl) y
KacalliHOMY MOPSI/IKY MajiaTor, 00’enHaHow0 nanartoto, Benukoro [lanaToro BepxoBHoro
Cyny [2].

Takox BKa3zaHa BUIIIE CTATTs Mepeadadae BUNAIKKU, KOJIU 3yIMUHEHHS MPOBAIKCHHS
y cIipaBi HE JOMyCKaeThes. Tak, HE JOMYCKA€ThCs 3yNMMHEHHS MPOBAKEHHS Y CIIpaBi mpo
CTSATHEHHSI JIIMEHTIB 3 TMIJCTaBU HAasBHOCTI CHOpPY NIpo OaTbKIBCTBO (MaTEPUHCTBO),
BU3HAYCHHS MICLS MPOXUBAHHS JUTHUHU, MPO y4acTh OJIHOTO 3 OaThKiB a00 pOJaUYiB y
BUXOBAaHHI AUTUHU, CIIUIKYBaHHI 3 IUTUHOIO.

Cyn He 3ynuHsi€ TPOBAHKEHHS y BHUMAJKax MepeOyBaHHsS Y4YacHHMKA CIpPaBU Ha
albTEpHATUBHIN (HEBIACHKOBIM) cayk01 HE 3a MICIIEM MPOXKUBAHHS ab00 Ha CTPOKOBIHU
BIMCBKOBIM CiTy’>k01; 3aXBOPIOBAaHHS Yy4YacCHUKA CIPaBH, MIATBEPIHKEHOTO MEIUYHOIO

I[OBiI[KOIO, oI0 BHKJIIOYAc€E MOJKJIUBICTE SIBKHM A0 Cyay HOpOTAroM TpPUBAJIOTO Yacy,



nepe0yBaHHsS y4YaCHHUKA CIPaBU y JIOBTOCTPOKOBOMY CIIY>KOOBOMY BIIPSIIKEHHI, SIKIIIO

BIJICYTHSI CTOPOHA BE€JI€ CIIPaBy Yepe3 CBOro MpeACTaBHUKA [2].

2.2. Oco0,1MBOCTi 3yIIMHEHHSI IPOBA/I’>KEHHH y CIIPaBi

[TpoananizyBaBIIM HaBEAE€HI BUIIE MiJACTaBM 3yNUHEHHS NPOBAIKEHHSA y CIpPaBl
BapTO 3a3HAYUTH, IO NMPU BpaxXyBaHHI IIUX MiJCTaB CyAW MOBUHHI PETEIBbHO JOCIIAUTH, YU
CIIPOMOKHI 111 TI1JICTaB BIUIMHYTHU Ha KIHIIEBE PIIICHHS y CIPAaBI.

B aG3ami yerBepTromy nmyHkTy 33 moctanoBu Ilnenymy Bepxosuoro Cyay Ykpainu
Bix 12 yepBHsa 2009 poky Ne 2 «IIpo 3acTocyBaHHS HOPM LIMBUILHOTO MPOIECYaTbHOTO
3aKOHOJABCTBAa MPHU PO3IJISAL COpaB y CyAl MEpIIoi 1HCTaHII» CyllaM po3 sICHEHO, IO,
BHU3Hauya0uM HasBHICTh nepeadauenux crarrero 201 HITK Ykpainu 2004 poky (ctarTts 251
yunHoro [{ITK Ykpainu) nijcras, 3a SKUX NPOBAIKEHHS Y CIIPaBi MIJJISTae 000B I3KOBOMY
3YNUHEHHIO, CyJl MOBUHEH, 30KpeMa, BpPaxOBYBaTH, IO TaKa IMiJCTaBa IJis 3YNUHEHHS
MPOBA/KEHHS y CIpaBl, K 3a3HAYEHO Yy NYHKTI 4 4YacTUHM NEpHIoi Ii€i CTaTTi -
HEMOXJIUBICTh PO3TJSAYy LMUBUIBHOI CHpaBH [0 BUPINIEHHA 1HIIOI COpaBd, IO
pO3MISAAETRCA B MOPSAKY  KOHCTUTYLIMHOTO,  IIMBUIBHOTO,  TOCIHOAapChKOro,
KPUMIHAJIBHOIO YU aJIMIHICTPATUBHOTO CYJOYMHCTBA, 3aCTOCOBYETHCS Y TOMY pasi, KOJIU B
L1{ 1HIIINA CIpaBl MOXKYTh OyTH BUPILIECHI MUTaHHS, 110 CTOCYIOTHCS I1JICTaB, 3asBJICHUX Y
CIIpaBl BUMOT, Y YMOB, BiJI SIKUX 3aJICKUTh MOKJIUBICTS ii po3risiay [10].

Tak, BepxoBuuit Cyn y cnopasi No 452/1872/20 3ayBakuB, 110 BHU3HAYalOUYu

HasBHICTh MiAcTaB, nependauenux crarreto 251 HIIK Ykpainu, 3a akux mpoBaKEHHS Y
crpaBi mijJisirae 000B I3KOBOMY 3yMUHEHHIO, CYy/1 alesIIHHOI IHCTaHI[li HE BpaxyBas, 110
Taka MiJCcTaBa JJis 3yNMUHEHHS MPOBAJKEHHS Yy CIIpaBi, BU3HAUYE€HA Yy MYHKTI 6 4acTUHU
nepuioi 1i€i CTaTTi, 3aCTOCOBYEThCA y TOMY pasl, KOJW B IHININ crpaBli MOXYTh OyTH
BUPIIICH] MUTAHHS, 1[0 CTOCYIOTHCS MIACTaB, 3a4BICHUX Y CIIPaBl BUMOT, Y1 YMOB, B SIKUX
3QJIEKUTH MOXKIIUBICTD i1 pO3TIISLY.

Kacamiiinuii nuBUIbHUN CyJ] BKa3aB, 110, 3a3HAYMBIIU CIPABY, /10 BUPIMICHHS SKOT
3YNMUHSAETHCS TPOBAXKEHHSI y CIpaBl, CyJ amneisiiiHOi 1HCTaHIlI HE MpoaHali3yBaB
MpeAMETH Ta MiJCTaBU MO30BIB Y CIIpaBax 1 HE BKa3aB OOCTABUHHU, SIKI O aBajiu MiJCTaBU

JUIsL BUCHOBKY, IIO yXBaJIEHE CYJIOBOTO PIIIEHHS NPO BU3HAYEHHS 0COO1 JOJAaTKOBOIO
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CTPOKY JJIS MOJIaHHS 3asiBU MPO MPUUHATTS CHAIIIMHU 32 3aKOHOM Ta MMOBIPHICTH HOTO
OCKap»XEHHSI B amesI[iiHOMY TMOPSJAKY BUKIIOYAE MOXKJHUBICTh Ha MIACTaBl HAasIBHUX
JI0Ka31B CaMOCTIMHO BCTAHOBHUTH IPHU PO3TJS/L M€l CIPaBU HASIBHICTh OOCTaBUH, SIKUMU
Mo31Bay OOTPYHTOBYBAB CBOi BUMOT'H, & CaMe: BCTAHOBJICHHSI ()aKTy pOJMHHUX BIJHOCHH 1
BU3HAHHS 32 HUM MpaBa BJIACHOCTI HA KUTJIOBUM OyJIMHOK B OPSIAKY CHAKyBaHHS.

Cyn xacamiifHoi 1HCTaHLII [IMIIIOB BHCHOBKY, IO PO3IJISJA 1HIIOI CHOpaBU HE
MEPEUIKO/KAE 3 CYBaHHIO OOCTaBUH Yy I cOpaBi, HE € MPABOBOIO MIJCTABOIO s
3YNUHEHHS MPOBAKEHHS Ha mijicTaBl MyHKTY 6 crarti 251 HIIK Ykpainu. A, 3ynuHuBmm
MPOBAKEHHS y CHOpaBl, CyJl MOPYLIMB IMPaBO MO3MBavya HA PO3YMHI CTPOKU PO3TIIAIY
crpasu [11].

«BepxoBuuii Cyn y ckiaal kozerii cynnaiB Jpyroi cynosoi manatu KacamiitHoro
[IUBUIBHOTO CyAYy 3MIHMB MOTHBYBaJbHY YaCTUHY MOCTAHOBHU AamesslIMHOTO Cyay Ipo
BIJIMOBY B 3aJI0BOJIEHHI MO30BY, 3aCTOCYBABIIM JOKTPHUHY venire contra factumproprium
(3a0opoHa cymepewinBOi MOBEIIHKH), Ta CKAacCyBaB YXBally amelsI[iiHOro Cyay Mpo
3YNUHEHHS TPOBAHKEHHS Y CIIPaBi 010 CKacyBaHHs 3a0€3MeUeHHs MT030BY, EpeaaB y i
YaCTHHI CHpaBy ISl IPOJIOBKEHHS PO3MIISAY 0 Cyy amessiliifHoi 1HCTaHIIi1l, 3p00UBIIN
TaKi MpaBOB1 BUCHOBKW» [12].

Konerisa cynnis BC yka3zana, 1o anensimiiiHuii cy1 3yIMHUB IPOBAIXKEHHS Yy CIIpaBi
110JI0 CKacyBaHHs 3a0e3mneueHHs: 1o30By Ha mijcTtasi . 6 4. 1 ct. 251 HUIIK Ykpainu, sixa
3000B’sA3y€ CyJ 3YNMUHUTH MPOBAIKEHHS Yy pa3zl 00’ €KTHUBHOI HEMOXJIUBOCTI PO3IIISIAY
CIIpaBHU /10 BUPIMIECHHS 1HIIOI CIIpaBU — J10 HAOpaHHS 3aKOHHOT CUJIM CYJIOBUM DIIICHHSIM B
1HIIIM cCripaBi.

[IpoTe TiaymaueHHsI LBOTO MYHKTY CBIIYUThH, IO 3YNHUHEHHS NPOBAKCHHS 13
MOCUJIAaHHSM Ha HBOTO MOKJIMBE [0 BHUPIIICHHS CaM€ 1HIIOI CMpaBU. A MOXIIUBICTb
3YNUHEHHS NPOBaXKeHHs Ha mijacTaBl m. 6 4. 1 ct. 251 HIIK Ykpainu B pa3i ockapKeHHs
CyJIOBUX DillleHb y Tii caMiil cmpaBi, sika TNEPErysSIAA€ThCs, BUKIIOYAETHCSA. oMY
anessuifHuM cy a1 3po0MB HENPABUILHUN BUCHOBOK PO HASIBHICTh MIJCTaB JIJIsl 3yIIUHEHHS
MPOBAKEHHS, 1 OCKapKeHa yXBaja ameisliMHOro Cyay MepelIKoKae MOAaNbIIOMY

MPOBaKEHHIO y cripasi [12].
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2.3. Hacuigku 3ynMHEHHSI MPOBAJKeHHs] Y UMBUIbHIH CIPaBi Ta MOHOBJICHHS
NPOBa/’KEHHS

[3 3ynuHEHHsIM MPOBAJKEHHS Y CIpaBl MPUIHUHIETHCA BUMHEHHSI OYJb-IKUX MPO-
1ecyajJbHUX il Mo I copaBi, 3a HE3HAYHUMHU BUHSITKaMHU (Hampukiag, mJid 13
3abe3nedyeHHs gokasziB) [13, ¢. 609]. [Ipu mpoMy OKpeMi HayKOBIIl BBa)KalOTh, [0 TaKUM
BUHSTKOM B YMOBAaX 3yITMHEHOI'0 TPOBAIXKEHHS MOKe OyTHU He JiuIie 3a0e3MeUeHHs J0Ka3iB,
a 1 mporecyasbH1 J1i mo/10 3abe3nedeHHs mo3oBy [9, c. 48].

3a3HaueHHUIl BUCHOBOK IMONIMPIOETHCS i HA BUMAJAKU BUKOHAHHS CYJOM KJIOMOTaHb
eKCIIepTIB MPO HAJaHHS J0JATKOBUX MaTepiamiB (3rigHo 3 4. 3 ¢T. 107 HIIK, Bu3Havaroun
Marepialiu, 0 HAJal0ThCsl EKCIIEPTY UM EKCIEPTHINA YCTaHOBI, CYJl Y HEOOX1THUX BUMaAKaxX
BUpINIy€ TMHUTAHHS TMPO BUTPeOyBaHHSA BIAMOBIIHUX MaTepiajiB 3a MpaBUIaAMU,
nependoaueHumu [IIIK VYkpainu qis ButpeOyBaHHS T0Ka31B) YW TOTOJKEHHS CTPOKIB
MPOBEJICHHS eKcrepTu3u. AOO K, HaNpPUKIaA, BUPIIIEHHS CYJIOM 3a 3BEPHEHHSIM JIiKaps-
NcUxiaTpa MUTaHHS MPO MPUMYCOBE HampaBieHHs (13UYHOT 0COOU, 1100 SKOI BIIKPHUTO
MPOBAJKEHHS Y CIpaBl PO BU3HAHHS i1 HEA1E3/JATHOIO, SIKA YXUISIETHCA B1J] TPOXOIKEHHS
eKCIEePTU3HU, Ha CYJOBO-TICUXIaTpUUHy ekcriepTusy (4. 2 ct. 298 LIIK) [2].

HanxomxkenHst 10 cyay moaiOHMX KJIOMOTaHb, iX BHUPINICHHS, HABITh y CYJOBOMY
3aciJaHHI 332 y4acTIO CTOPiH, HE CBIAYMTH MPO PyX CHpPaBHU, TOOTO MPOBAIKEHHS B CIpaBl
nepedyBae B 3ynmuHeHoMY cTaHi. [Ipu 11boMy TOHOBIIOBATH MPOBAJKEHHS (TUMYACOBO, Ha
MOMEHT BUKOHAHHSI KJIOMIOTAHHS €KCIEepTa) HE JUIIE HEIOIIJIbHO, a il IpollecyalbHO
HE3aKOHHO, OCKUJIbKY MPOBAJKEHHS Y CIPaBl 3yMUHIETHCSA HA YITKO BUBHAYEHUH Yac — yac
MPOBEJICHHS €KCTIePTHU3H (PO IO MpsIMO 3a3HaYeHOo y 1. S 4. 1 ¢1. 252 tam. 9 u. 1 ct. 253
HIIK Ykpainu) Ta Moke OyTH MOHOBJICHE JIUIIIE MICIs YCYHEHHS 0OCTaBHH, 1110 BUKJIMKAIN
Horo 3ynuHeHHs (4. 1 cr. 254 1IIK), To6To micnst npoBenenns excneptuzu. Omxke, LIIK e
nepeadavyae THUMYAcCOBE BIJHOBJICHHS MPOBADKEHHSA (3 METOI BHPIIMICHHS OKPEMHUX
MpoIECyalbHUX MUTAaHb) Ta MOr0 «IOBTOPHOTO» 3YNMHHEHHS 3 THUX CaMUX IIJICTaB.
be3 oqH03HAUHOI BIAMOBIII 3aTUIIAETHCA MUTAHHS CTOCOBHO /il CyA1 y pa3l MOBEpHEHHS
0 Cyly MarepiajiB 3 €eKCHEpPTHOI YCTaHOBM O€3 BHUKOHAHHS €KCHepTH3u (uepes

HEMOXKJIUBICTh TPOBEJCHHS €KCIIEPTU3U 3 PI3HUX MPUUHH).
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3 OyKBaJbHOIO TIyMay€HHs MOJokeHb cT. 252 1 ct. 253 LIIK BumiuBae, mo cyq
3YMUHSE MTPOBAKEHHS Y CIIPaBl caMe y 3B’ SI3KY 3 «IPU3HAYEHHSM CYJOM eKcnepTu» (1. 5
g, 1 cr. 252 HIIK); npu 1poMy MNpPOBAJKEHHS 3YNHUHSETHCS «HA Yac MPOBEACHHS
ekcrieptu3m» (1. 9 4. 1 ct. 253 LIIK).

[ToHOBIIOETHCS MPOBAKEHHS Y CHPAB1 MIC]IS OTPUMAHHS CYJ0M MOBIIOMJIEHHS PO
YCyHEHHSI 00CTaBUH, 1110 BUKJIUKaIK oro 3ynuHeHHs (4. 1 ct. 254 1IIK).

VY konTekcTi monoxkeHb m. 5 4. 1 cr. 252 HIIK Tta m. 9 4. 1 ct. 253 HIIK Takumu
oOcTtaBuHaMM (TOOTO 0OCTaBUHAMU, 1[0 BUKJIMKAIN 3yITUHEHHS NPOBAKCHHS) € CKIaaHUN
nporecyanbHuil  (HakT — cam (aKT «IPU3HAYEHHS» CYAOM EKCIEePTU3U IUISIXOM
MOCTAHOBJICHHSI BIJIMOBIAHOI yXBaii Ta (DakT HANpPABICHHS MaTrepialliB CIpaBU 10
€KCIEPTHOI YCTAHOBH 337151 KITPOBEJACHHS EKCIIEPTU3H.

[Ipu 11bOMy MOBEpPHEHHS 10 CyIy MaTepiaiiB crpaBu 0e3 BUKOHAHHS €KCIIEPTHU3U
HEMO>KHA BBaXKaTU «IPOBEJICHHIM €KCHEPTU3U», TOOTO TUM (PakToM, 3 IKuUM 1. 9 4. 1 cT.
253 HIIK noB’si3ye MOXJIMBICTh IMOHOBJICHHSI NMPOBA/KEHHS Yy cCHpaBi. AJxke B pasl
MOBEPHEHHS MaTepialiB COpaBU N0 Cyay O3 NPOBEACHHS EKCHEepTH3U YyXBalla IIPo
MpPU3HAYCHHSI EKCIEPTU3M TMPOJIOBXKYE HiATH (OCKUIBKM Taka YyXBajga Cyay €
1HIMBIyallbHUM MPABOBUM aKTOM Ta, K pe3yJibTaT MPaBO3aCTOCYBAHHS, BUUEPIYE CBOIO
N0 ii BHUKOHAHHSAM, TOOTO MOCATHEHHSM Ti€l METH, 3apaau SKOi I yXBajia Oyia
MMOCTAHOBJICHA, — TPOBEACHHS €KCIIEPTU3H).

OTxe, 10 MOMEHTY «IIPOBEACHHS EKCIEePTU3W» YyXBajla CyJly MpO MNPU3HAYCHHS
EKCIEePTU3U MPOJIOBKYE AisITU (30epirae CBOIO IOPUAUMYHY UYMHHICTh) SIK MIJCTaBa, sKa
3yMOBMJIa 3yITMHEHHS MTPOBAJXKEHHS y cpaBi. | juiiie 13 BTpaToro Mii 11€0 YXBAJIO MOXHA
TOBOPUTH PO YCYHEHHS 00CTaBUH, 110 CIPUYMHUIIN 3yITUHEHHSI POBAJP)KEHHS y CIpaBi (4.
1 ct. 254 HIIK). ToMy 11si TOHOBJIEHHSI TPOBAXKEHHs Yy cripaBi (y pa3i MOBEPHEHHS /10
Cyly martepiaiiB cupaBd 0e3 BHUKOHAHHS €KCHEPTU3HM) HEOOXIIHO aHyJIOBAaTH MiACTaBy
MPU3HAYCHHSI EKCIIEPTU3H, TOOTO CKacyBaTHU paHillle MOCTAHOBJIEHY YyXBaly Cyay IIpo
MPU3HAYCHHS €KCIIEPTU3H, 110 MOXKINBO a00 Ha miacTasi 4. 3 c1. 135 HIIK (y pasi Heornatu
eKcrepTu3n), abo 3a ananoriero 3 4. 4 cr. 107 LIIK (3a HasBHOCTI 1HIIUX MIJACTaB JJIs

MMOBEPHEHHS MaTepiajiB COpaBu J0 Cyay 0€3 BUKOHAHHS €KCIIEPTU3H).
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[TpoBamkeHHs y crpaBl BIAHOBIIOETHCS MICHSI YCYHEHHS! OOCTaBHH, 10 BUKJIMKAIH
HOro 3yIMHEHHS, 3a 3as1BOI0 0cO0H, siKka Oepe ydacTh y crpasi, ado0 3 1HILIaTUBU CyAy, PO
10 [OCTAaHOBJISIETHCS BIANOBIAHA YyXBaja. 3 JHS IIOCTAHOBJEHHS W€l yXBaJlIH

MIPOJIOBXKYETHCS 1 MEPeOIr mporecyaaibHUX CTPOKIB [2].
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PO3A1JI 3 3akpuTTH NPOBAJAKEHHS Yy CIIPABI TA 3aJIMLICHHS M030BY 0€3 po3IJsiay sIK
YCKJIAAHEHHS B X0/i PO3rJsily UMBLIbHOI CIIPABH

3.1. IlincTaBu Ta HACHIAKH 3aKPUTTH MPOBA’KeHHS Y UMBiJIbHIN cipaBi

3aKkpuUTTS MPOBAKEHHS O3HAYa€ HEMOXIIMBICTH CYJy pO3IJSaTH CIpaBy 4depe3
HACTaHHS YM BUSBJICHHS MEBHUX MPOLIECYallbHUX OOCTaBUH, HAMPUKIAM, SIKIIO PO3TIIA
CIOpY HE MIACYAHUN CyAy, O SKOTO MOJAHO IO30B, Y BHUMAAKYy CMEPTI Mo3uBaya 3a
B1JICYTHOCTI MPABOHACTYMHUKIB, YKIAJEHHS MI>K CTOPOHAMU MUPOBOi YTOJIH.

BignmoBigno mo 4.l c¢1.255 IIIK VYkpaiHm «Cya CBO€HO YyXBajol 3aKpHUBa€E
MPOBAJKEHHS Y CIIPaBi, SIKIIO:

1) cipaBa He mijyIsIrae po3risiy B MOPSAKY IUBUIBHOTO CY/I0YMHCTBA;

2) BIACYTHIN IpeaMET CIIOPY;

3) HaOpamu 3aKOHHOI CHJM pIIIEHHS cyQy a0o yxBaja Cylay HpO 3aKpHUTTS
MPOBAJKEHHS y CIIpaBi, yXBajeHl a00 MOCTAaHOBJEHI 3 MPUBOAY CHOPY MK TUMHU CAMUMU
CTOpPOHAaMH, PO TOM caMHil MpeaMeT 1 3 TUX camMuX IMiJICTaB, ab0 € CyJOBUM HakKas, 110
Ha0OpaB 3aKOHHOI CUJIM 32 TAMU CAMUMU BUMOTaMHU;

4) mo3uBay BiJIMOBUBCS BiJl TO30BY 1 BIIMOBA MPUNHATA CYJIOM;

5) CTOpPOHM YKJaJX MUPOBY Yrojy 1 BOHA 3aTBEP/IKEHA CYIOM;

6) cyln BCTaHOBUTh OOCTaBUHM, SIKI € MIJACTaBOIO JJis BIAMOBU Yy BIIKPUTTI
MPOBAJKEHHS Y CHOpaBl BIAMOBIIHO JO MyHKTIB 4, 5 yacTUHU mepiioi crarti 186 1mporo
Konekcy;

7) HacTana cMepTh (pI3UYHOI 0COOM a0O0 OTOJIOIICHO i TOMEPJIOI0 UM MPUIHHEHO
IOpUIUYHY 0CcO0Y, K1 OYJIM OJHIEIO 13 CTOPIH Yy CIpaBi, AKIIO CIipHI MPAaBOBIJHOCUHU HE
JIOTYCKalOTh MTPAaBOHACTYITHUIITBA;

8) micias BIAKPUTTS MPOBAKEHHS Yy CIPaBl MK CTOPOHAMH YKIIAJIEHO Yroay Ipo
nepeavyy cropy Ha BHUPIIMICHHS O TPETEUCHKOTO CYJy, SIKIIO TIIBKU CyJ HE BU3HAE, 1110
Taka yroja € HeAlCHOIO, BTPATHJIa YNHHICTh a00 HE MOKe OyTH BUKOHAHA [2].

[TynkroMm 2 4. 1 ct. 255 HIIK Ykpainu BCTaHOBJIEHO, 110 CYJ 3aKPUBAE MTPOBAKECHHS

y CIpaBi, AKIIO BIACYTHIN MpeaMeT crnopy» [2].
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[ToHATTS «IOPUAUYHUN CHIP» Ma€ TAYMAYUTHUCS IIMPOKO, 3 ypaXyBaHHSAM MIIXO0Iy
€BpoIeichKOro Cyay 3 mpaB JIOJAUHU 0 TIIYMAau€HHS MOHATTS «cHip mpo mpasoy (1. 1 cT.
6 KoHBeHIlli mpo 3axUCT MpaB JIOJUHU 1 OCHOBOIOJOXHUX cB0OOM:). 3okpema, €CILI
3a3Ha4YMUB, 110 BIAMOBIAHO 10 TyXy KOHBEHIIIi HOHATTS «CIip MpO MPABO» MA€E PO3IIISIAATUCS
HE CyTO TEeXHIYHO, HOMY CIIiJ] HaJlaBaTU CYTHICHOTO, a He (opMabHOTO 3HaUeHHS [ 14].

[Ipenmer criopy — 11€ 00 €KT CHIPHOTO MPABOBITHOIIECHHS, 3 MPUBOAY SIKOTO BUHHK
crip. [IpeamMer mo30By po3yMmiloTh SIK MEBHY MaTepiajibHO-IPABOBY BUMOTY MO3MBaya J10
BI/IMOBIa4a, CTOCOBHO SIKO1 O3UBAY MPOCUTHh NPUNHATH CYJ0BE PIILICHHS.

[lincTaBu 1MO30BY — 11€ OOCTaBUHU, SKUMH MO3UBa4 OOIPYHTOBYE CBOi BUMOTH 11010
3aXHCTY MpaBa Ta OXOPOHIOBAHOTO 3aKOHOM 1HTEpECY.

To6To mpaBoOBI MiJCTaBH MO30BY — II€ 3a3Ha4Y€HA B IMO30BHIM 3asBl HOPMaTHBHO-
MpaBoBa KBaliQikallis 00CTaBUH, IKUMH MI03MBa4 OOIPYHTOBY€E CBOI BUMOTH.

3 orisaly Ha BUKIJIAJICHE BIJICYTHICTh MPEAMETa CHOPY YHEMOKIIUBIIOE BUPIIICHHS
CIIpaBU IO CYTI HE3aJIE)KHO BiJi OOTPYHTOBAHOCTI MO30BY, a BIAMOBIIHO 1 3/1MCHEHHS
e(hEeKTUBHOTO 3aXUCTy MOPYIICHUX, HEBU3HAHMX ab0 OCHOPIOBAHMX IMpaB, CBOOOJ YuU
1HTEepeciB ocid [14].

[Ipukianamu BIACYTHOCTI MpeaMeTa CIOpPYy MOXYTh OyTH il CTOPIH YM HAaCTaHHS
00CTaBUH, SIKIIO MI>)K CTOPOHAMH Y 3B’SI3KY 3 LIUM HE 3TUIINIOCS HEBPETYILOBAHUX MUTAHb
a0o0 cIipH1 TUTAaHHS BPETYJIbOBAHO CAMUMU CTOPOHAMM.

Cyn 3akpuBae MpOBAHXKEHHSI y CIpaBi y 3B’SI3KY 3 BIJICYTHICTIO MpPEAMETa CIOpY,
AKIIO MPeAMET criopy OyB BIACYTHIM sIK HA Yac MpeJ1’ ABJICHHS MO30BY, TaK 1 MICJIsS BIAKPUTTS
MPOBA/KEHHS y CIpaBi, KOJM HA 4Yac YXBAJIGHHS CYJOM IMEpIIOi 1HCTaHIli CyJI0BOIO

PILIEHHS MK CTOPOHAMH Y 3B’SI3KY 3 LIMM HE 3aJIUIINIIOCS HEBPETYIHOBAHUX MUTAHbD.

3.2.IlixcTaBu TAa HACJTIAKHY 3a/TMILIEHHS [1030BY B IUBiJIbHIN cripaBi 0e3 po3risay

Bianosiguo no 4.1 c¢1.257 HIIK Ykpainu «cy1 HOCTaHOBIISIE YXBAITy TIPO 3QJIUIIICHHS
M030BYy 0€3 pO3TIISAY, SAKIIO:

1) mo30B moj1aHo 0c00010, sIKa HE Ma€ IIUBUIBHOI MPOIECYaIbHOI J1€3/1aTHOCTI;

2) MO30BHY 3asBY BiJl IMEH1 3alHTEPECOBaHOI 0COOM MOJAAHO 0CO0O0I0, sIKa HE Mae

ITIOBHOBA>XCHb HA BCACHH:A CIIPpAaBH,
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3) HaJIEKHUM YUHOM TMOBIJOMJICHUH MO3MBay IMOBTOPHO HE 3’SIBUBCA B CYJOBE
3acijaHHg a00 HE MOBIJIOMHUB NPO MPUYMHMU HESBKHU, KPIM BUMAJKY, SKIIO BiJl HHOTO
HaJIMAIIIA 3asiBa MPO PO3TIsA]l CIpaBH 3a HOro BiACYTHOCTI 1 MOro HE3 SBJICHHS HE
MEPEUIKOJKAE PO3TIIANY CIIPaBH;

4) y mpoBaJ)KeHH1 I[LOI'0 YW 1HIIOTO CyAy € CIpaBa 13 CIopy MiX TUMU CaMUMU
CTOpPOHAMHM, PO TON CaMUM MPEIMET 1 3 TUX CAaMUX I1JICTaB;

5) mo3uBauy 10 MOYATKYy PO3TJsY CIpPaBH MO CyTl MOJAB 3asBy MPO 3aJUIICHHS
M030BY 0€3 pO3risLy;

6) MK CTOpPOHAMHM YKJIAJEHO yTroay Mpo Mepeaady CIopy Ha BUPIMICHHS [0
TPETENUCHKOro Cyay, 1 BiJl BIJINOB11aUa HE Mi3HIIIE TOYATKy PO3IJIsAy CIpaBU IO CyTI, aje
710 TIOIAaHHST HUM TIEPIIOT 3as1BU 111010 CYT1 COPY HAIIWIUIN 3allepeUeHHS POTU BUPIIICHHS
CIIOPY B CY/I1, SIKIIIO TUIBKU CYJI HE BU3HAE, 10 TaKa Yroja € HeliiiCHOIO, BTpaTUjia YNHHICTh
a00 He MOoke OyTH BUKOHAHA;

7) nie3gatHa ocoba, B iIHTEpecax SIKOi y BCTAHOBJIICHUX 3aKOHOM BHUIMAJAKaX BIAKPUTO
MPOBA/KEHHS y CIPaBl 3a 3asBOIO 1HIIIOT 0COO0HU, HE MATPUMYE 3asiBICHUX BUMOT 1 BIJ HEl
Ha IMIIIJ1a BIAITOBIIHA 3asBa;

8) MpOBaKEHHS Y CIpaBl BIIKPUTO 3a 3as1BOIO, MMOJIAHOI0 0€3 J0/ep>KaHHS BUMOT,

BUKJIaJeHuX y ctartsax 1751177 uboro Koaekcy, ta He OyJjio cruiaueHo cyAoBui 30ip 1

MO3MBAY HE YCYHYB IIUX HEJOJIKIB Y BCTAHOBJIICHUH CYJOM CTPOK;

9) no3uBau 0e3 NOBaXXHUX MPUYUH HE MMOJIaB BUTPEOYBaHI CYJIOM JOKa3u, HEOOX1aH1
JUTSL BUPILIEHHS CIOPY;

10) mo3uBay y BUBHAYEHUH CyJOM CTPOK HE BHIC KOIITH JJIs 3a0€3MeUeHHS CYJOBUX
BUTPAT BIANOBIaya 1 BIAMOBIAaY MOJIaB 3as8BY MPO 3AJIUIICHHS T030BY 0€3 pO3IIIsy;

11) micast BIZKpUTTS MPOBAJKEHHS CYJIOM BCTAHOBJICHO, 1110 TTO3MBAYEM IOJJAHO J10
IIBOTO CaMOTO CYy 1HIIUM M030B (IMM030BH) 0 IILOT'0 CaMOI'0 BiAMOBI1ada (BIAMOBIIAYIB) 3
TUM CaMUM MPEAMETOM Ta 3 OJHAKOBMX IIIJICTAB 1 IIOJ0 TAKOTO MO30BY (MI030BIB) HA Yac
BUPIIICHHS TUTAHHS MPO BIAKPUTTS MPOBAHKEHHS y CHOpaBl, IO PO3IJISAAETHCA, HE
MOCTAHOBJICHA yXBajia MPO BIAKPUTTSA a00 BIJIMOBY Yy BIAKPUTTI MPOBAKEHHS Y CIpPaBi,

MMOBEPHEHHS MTO30BHOI 3asBU a00 3aJIMIIIEHHS MT030BY 0€3 pO3TJIsLy;
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12) Mixk cTOpOHAMHU YKJIAJEHO Yroay Ipo nepeaady cropy Ha BUPIIIEHHS CyAy 1HIIOT
JIep>KaBy, SIKIIO MPABO YKJIACTU Taky Yroay nepeidadyeHe 3aKOHOM abo0 MIKHApOIHUM
JIOTOBOPOM Y KpaiHu, 32 BUHSITKOM BUIIAJIKIB, SIKIIO CyJ BU3HAE, 1110 TaKa yroja CyrnepeunuThb
3aKOHY a00 MIXKHApOJAHOMY JOTOBOPY YKpaiHHU, € HENIMCHOIO, BTpaTUiIa YNHHICTh a00 He

MOXke OyTH BUKOHaHa» [2].

3.3. BigMexkyBaHHsl 3aKpPHUTTH NPOBAKEHHS Yy UIUBUIbHIA cHpaBi BiJ
3aJIMIIEHHS M030BY B LIUBIiJIbHIN cnipaBi 0e3 po3risiay

Pi3HOBUAOM yCKIIaJHEHb, IO MOXYTh BUHUKHYTH B MIPOLECI PO3IIIANY CIpaBU €
3aKPUTTS MPOBAKEHHS Ta 3aJIUIICHHS O30BHOI 3asBU 0€3 pO3IiIsny.

Anamizytoun c1.257 HIIK Vkpainun moxkHa 3p0OUTH BUCHOBOK, IO CYJl BUPIIIY€E
3QJIMIINTH TIO30BHY 3asBY 0€3 pO3IUIANY Yy BUNAAKY HEMOKIMBOCTI PO3IJSAATH CIpPABY
4yepe3 HeJOTPUMAHHS [M03MBAa4€M BHUMOT 3aKOHOJIABCTBA IPU MOJAHHI 030BY, HAIIPUKIa]
MOJaHHs MO30BY 0CO00I0, SIka HE Ma€ Ha T€ BIAMNOBIJIHMX MMOBHOBAXXEHb, HEMOJAHHS
J0Ka3iB, Kl MPOCUB HAJATHU CyJ TOHIO. Y BHIIAJKY 3aJUIICHHS [030BY 0€3 pO3IiIsiny
M03MBAaY HE 030aBISETHCS MMPaBa MOJATH MOTO I1I€ pa3, YCYHYBILIU BC1 NONEPEIHI TOMUIIKH.

B cBor uepry, 3akpuTTs NPOBAIKEHHA O3HAYa€ HEMOXKJIMUBICTH CYyAY PO3IJIsAIaTH
COpaBy 4Yepe3 HACTaHHS YU BHSIBJICHHS MEBHHUX IMPOLECYATIbHUX OOCTaBUH, HAIPHUKJIA,
SKIIO PO3IJIAJ CHOpPYy HE MIACYJHUN Cyay, A0 SKOTO MOJAHO I030B, Y BUIAJIKY CMEpPTI
[I03MBAaya 3a BIICYTHOCT] IPaBOHACTYIIHUKIB, YKJIAIEHHS M)k CTOPOHAMHA MUPOBOI YT'OJIH.

3aKpUTTS NPOBAIKEHHA Y CIIpaBl, HAa BIAMIHY Bl 3aJIMIIEHHS [1030BY 0€3 po3Iiisiny,

HE 3aJIMIIIA€ MOKIMBOCTI IOBTOPHOI'O 3BE€PHEHHS 10 CYIY.
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BUCHOBKHA

3a pe3yabpTaTaMu HallMCaHHS KypcOBOi poOOTH OyJ10 3p00JIEHO HACTYITHI BUCHOBKH.

1. [uBinpHe mpolleCcyalibHE 3aKOHOJABCTBO PO3PI3HSE [BI OCHOBHI (opmu
YCKJIa/IHEHb:

® YCKJIQJHEHHS, [0 € TUMYACOBUMU 1 MOXKYTh OYTH MOJI0JIaH] Ta CIIpaBa MOXe OyTH
pO3IJIsIHYTA 1O CYTI;

® YCKJIaJHEHHS, BHACTIIOK SIKMX YHEMOKJIUBIIOETHCS PO3IJIS] CIIPaBU IO CYTI.

TuMuacoBi yCKIJIaIHEHHS SIBJSIIOTH COOOI0 MEBHI MEPEIIKOAN ISl PO3TIIAAY CHpaBU
MO CyTI, SIKI MOXKYTh OYTH YCYHEHI Ta MPOIEC y CIpaBl MOXKE MPOJOBKYBATUCS MICTS iX
ycyHeHHs. Taki yCKJIaJHEHHS MOXYTh Matu (opMy MepepBH B CYJIOBOMY 3aciJlaHHI,
BIIKJIaJICHHS PO3MJISIAY CIPAaBU Ta 3yMUHECHHS.

2. 3ynMHEHHS XapaKTEePU3Y€EThCS HACTYITHUMH O3HAKAMMU:

7)  monsrae y THUMYacOBOMY MPHUIMHEHHI MpOIECyalbHOI [1i Ha CTaaisx
MIJITCOTOBKU CIPABU J0 CYJOBOTO PO3MIISAY Ta CYJIOBOTO PO3IIISAY;

8)  BuMHEHHsS OyJb-SKMX TMpOIECyadbHUX Jil, 3a BUHITKOM 3a0€3MECUCHHS
JI0Ka31B, 3al€3MEUYCHHS [T030BY HE JIOMYCKAETHCS;

9)  Hacrae 32 00CTaBUH, YITKO BU3HAYEHUX CYJIOM;

10) HEeMOXIMBO NepeadaYUTH MOMEHT YCYHEHHS TaKUX OOCTaBUH;

11) 3ynuHsie nepedir nmporecyaibHUX CTPOKIB;

0(pOPMIISIETBCS YXBAJIOKO CYY.

2. SIxuio mpoBaKEHHS y CIIPaBi 3yNHUHEHO, TO CYJ HE Ma€ MpaBa MPOBOJUTHU CYIOBUX
3acifiaHb, PO3MISIAATH OYJb-AKl 3asiBHM UM KJIOMOTAHHS, SIKI HE CTOCYIOTHCS MOHOBJICHHS
MPOBAJKEHHS Y CIIpaBi, OKpiM i 13 3a0e3nedeHHs 1oka3iB. [Ipu iboMy OKpemi HayKOBIIl
BBaXAIOTh, 1110 TAKMM BUHSITKOM B YMOBAaX 3yIMHEHOTO MPOBAHKEHHS MOXKE OyTH HE JIUIIIEe

3a0e3MeueHHs 10Ka3iB, a il mpoliecyalibHi il 111010 3a0e3NeYEHHS M030BY.
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3a3HaueHHIl BUCHOBOK IMOIIUPIOETHCS i HA BUMAJAKU BUKOHAHHS CYJOM KJIOMOTaHb
€KCHEPTIB MPO HAJaHHS JOAATKOBHX MaTepialliB UM MOTOJKEHHS CTPOKIB MPOBEACHHS
ekcnepTu3u. AOO K, HampuKiIajd, BUPIMIEHHS CYyJOM 3a 3BEPHEHHSM JliKaps-TicuxiaTpa
MUATAHHS PO MPUMYCOBE HanpaBiaeHHs (G13UYHOT 0COOHU, 111010 K0T BIAKPUTO TPOBAIHKEHHS
y cIpaBl PO BU3HAHHS 1i HEJ1€3/IaTHOIO, SIKa YXUIISIETHCS BiJl TPOXOKEHHS €KCIIEPTHU3H,
Ha CYyJI0OBO-TICUXIaTPUYHY €KCIIEPTHU3Y.

4. Cepen BUJIB YCKIATHEHb PO3PI3HAIOTH 3aKPUTTS MPOBAIKCHHS Ta 3aJMIICHHS
MO30BHOI 3asiBM 0e3 po3risay. lle pi3HI BUAM YCKIAJHEHb 3 PI3HUMH MPABOBUMU
Hacnigkamu. [IpoTe, BOHM MaloTh 1 CIUIbHY O3HaKy — IO OJIHE, IO 1HIIE mependayae
3aKIHUEHHS PO3TJIsiy cripaBu 0e3 BUpilIeHHs ii o cyTi. [IpoTte, Konu cyJ 3ainumiae 3asBy
0e3 po3rsiAy, B 0co0H, sika TaKy 3asiBy IMojajia, € MOXKJIUBICTh 1€ pa3 3BEPHYTHUCS JI0 CY1y

3 TUM CaMUM M030BOM JI0 TOI'O CaMOT0 BiJMOBiAa4a. Y BUMAJKY K 3aKPUTTSA MOJATBIITUHI.
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