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HAIISIM 1. PEAJIIBAIIISL HOPM IIPABA B TEOPII
TA ICTOPIi JTEPKABH TA TIPABA.
KOHCTUTYIIHHE ITIPABO
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A0 IUTAHHA ITPO JOUIVIBHICTh BUBUEHHS 3BUYA€BOI'O
IMPABA CTYAEHTAMU IOPUINYHUX ®PAKYJIBTETIB

Benpiii Map’san Muponosn4
KaHOuoam 1opuoudHUX HayK, OOYeHm, a08oKam,
Odokmopanum xkagedpu icmopii oeparcasu, npasa
ma noaimuKo-npagosux yuens
10pUOUUHO20 PaKyTbmeny
Jlveicokutl HayionanvHull yHigepcumem imeni leana @panka
M. JIvgis, Ykpaina

ITorpeba KopekTHOI i eeKTUBHOI peanizalii MPaBOBUX HOPM BHUMarae
BIOCKOHAJICHHS! 3HaHb TpO (eHoMeHH mpaBoBoi ailicHOCcTi. Jlo Takux
CKIQHUX SIBUII HAICXKHTh 3BHYAEBE IpaBO, M0 pEaITbHO ICHYE
B cycmiibeTBi. FOpuandHa Hayka IPOIOBKY€E BUBYATH IF0 0araTtoacneKTHY
mpobiemMy Ta (QOopMyBaTH TEOPETHUYHY 0a3y IS BUPIMICHHS MPaKTHIHUX
3aBIaHb. BojgHOouac BapTO OOrOBOPHUTH NHTAaHHS MPO 3BHYAEBE IIPABO
SIK HABYAJIbHY JUCIUILTIHY.

Brepie igest Takoi HaBYaibHOI AMCIHUILIIHK BUHHKIA mie B XIX cr. —
il 3anpormonyBaB M. IBanmmeB. OpHak BoHa He Oyna miATpUMaHa
TOTOYaCHUM KepiBHHUTBOM KHiBCBKOTO YHIBEPCHUTETY Ta pPOCIHCBKOIO
BJIaJ010. 3i 3pO3yMUIMX NMPHYMH TaKOi HAaBYAIbHOI IUCLUMUIUIIHM HE Oyio
1 B paAssHCBKHMH miepion ykpaiHcbkoi icropii. IIpore KuiBcbkuii yHiBepcuTeT
(KHY imeni Tapaca IlleBuenka) moBepHyBcs 10 3rafiaHoi iei Ta peanisyBaB
il Ha mouatky XXI cT. — «3BHYaeBe MPaBO» BUKIANAETHCS NS CTYICHTIB
opuaugHoro Qakynerery. Kpim TOro, mijg Aemo IHIIUM KyTOM 30py
IS JUCHIWIUTIHA BUKIANAETHCS 1 IS CTYACHTIB (DiIONOTIYHOTO (DaKyIbTeTy
3raIaHOTO YHIBEPCHUTETY.

Bimomo, mo «3BHYaeBe MpaBo» SK HABYAIbHA AWCIUILTIHA 3T0J0M
BHUKJAJaiiacd 1 B IHINMX KHIBCBKMAX 3aKiagax BHINOI ocBiTH — Hario-
HAJIBHOMY II€JaroriyHoMy yHiBepcuTeTi iMeHi Muxaiima JlparomaHoBa,
MikperioHanbHiil akajaemii ynpasiiHHs nepcoHayioM Touio. [lo3a mMexamu
YKpaiHCBbKOI CTONMIl «3BHYaeBe MpaBO» SK HaBYallbHA JUCLUILIIHA
Tparusuiacsi B piakicHux Bumazgkax. Cepel NpHKIaAiB MOXHa BKa3zaTH
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JIbBiBCchKUIT HaliOHANBHUH yHiBepcuTeT iMeHi [Bana ®@panka Ta Uepkacbkuid
HaliOHANBHUN yHiBepcuTeT iMeHi bornana XMensHUIBKOTO.

VY mporueci CTBOPEHHsS YHIBEPCUTETCHKHX KYpCiB 31 3BUYA€BOrO IpaBa
Bukianavi (H. Tomkauoma [1], O. IBanoBceka [2], O. MenpHHMYeHKO [3],
JI. Kymmmacpka [4] Ta iH.) miATOTYyBaiu i OMyOIIiKyBald HU3KY HaBYAIBHUX
MociOHWKIB. BOHM JO3BONAIOTE 3pO3YMITH, SKi THTAaHHS BHHOCHIIHCS
JUTSE BUBYCHHS B X0/ JEKIIHHUX 1 IPAaKTUIHUX 3aHATH, a TAKOXK CAMOCTIHHO1
pobortu.

VY JIsBiBCBKOMY HAaIliOHAIEHOMY VHiBepcuTeTi iMeHi I[BaHa @panka
«3BHUaEBe MpaBo» BIEpIIE OYJIO 3alPOINIOHOBAHO K BUOIPKOBY HaBUYAIbHY
muctmiutiny B 2016 p. Toai mis BuB4eHHs i oOpanu 79 CTyIeHTIB APYroro
Kypcy ropunuuHoro ¢akynsrery. PobGowa mporpama, 3rimHO 3 SKOIO
BUKIIAJA€ThCSl «3BUYa€EBE MpPaBo» y JIbBIBCHKOMY HalliOHAIBHOMY YHIBEp-
cureTi iMeHi |Bana ®@paHka, CKI1aa€ThCs 3 TAKUX BOCBMH TEM:

— TeopeTnyHi OCHOBHU NPABOBOTO 3BUYAIO;

— I'eHesmnc i €BOMIONISA 3BMYACBOTO PABa y CBITi;

— DopMyBaHHS YKPATHCHKOI TPAAMIIil 3BUYA€BOTO TIPABa;

— IIpaBoBuii 3BMYail SIK JHKEPENIO CyYaCHOIO YKPaiHCHKOIO IpaBa;

— IlpaBoBuii 3BU9aii y MPaBOBUX CHCTEMaX CYy4acHOCTI;

— MikHapoHE 3BHYAEBE MIPABO;

— IIpaBoBi 3BH4ai Mi>KHAPOAHOI TOPTiBIIi;

— Cy0oBi MeXaHi3MH1 3aCTOCYBaHHS 3BUYAEBOTO MPaBa.

[MpeacraBnennii cnMcOoK TeM BiOOpa)kae MOEAHAHHS PI3HOMAHITHHX
aCTCKTIB 3BHYAEBOTO IMpaBa SK SBHINA CYCHUIBHOI MIHCHOCTI, & TOMY
IDYHTYETbCS Ha KUIBKOX OJIOKax HayKOBO OOIPYHTOBaHMX 3HaHb —
TEOpeTHYHOMY (TOHSTTS, O3HAaKH, BHAM, (QyHKUii Ta (opmMH mHpaBOBOTrO
3BHYal0); ICTOPUYHOMY (PETPOCTIEKTUBHUI aHaJi3 MOXOKEHHS W eBOIOLIT
3BHYA€BOTO IIpaBa B YKpaiHi Ta CBITi); MPAaKTHYHOMY (IIOSICHEHHS peasbHOT
YHHHOCTI TIPaBOBOTO 3BHYAI0 B CYyYaCHMX YMOBAaX); KOMIIapaTHBHOMY
(TIOpiBHSIHHS TO3UIIII TMPABOBOTO 3BHYAI0 B IPABOBHX CHUCTEMAaX CYYaCHHUX
JIepKaB); Ta MDKHapomHOMY (BH3HAYCHHS pOJIi IPAaBOBOTO 3BHUYAIO
B MDK/IEP)KaBHUX BIJIHOCHHAX 1 MDDKHAPOJHII TOPTIBIII).

MeTor HaBYAIBHOI AUCHMIUIIHK «3BUYaEBe MNpaBo» € (opMyBaHHS
TEOPETHYHHMX 3HaHb NPO 3BUYAEBE IPABO, CIHPHUSIHHSI OCOOMCTOMY PO3BUTKY
Ta BUPOOJICHHS MPAKTUYHUX HABUKIB BHUSBJICHHS 1 3aCTOCYBaHHS IPaBOBUX
3puyaiB. L[ MeTa KOHKPETH3YEThCS Y 3aBIAHHIX HABYAJIBHOI JUCIUIUTIHA —
Mi3HaHHI TEOPETHYHOI Ta ICTOPUYHOI 0a3u 3BMYAEBOTO IMpPaBa; IiJIBUILEHHI
PIiBHS NPaBOBOI KYJIBTYPH, BaKJIMBOIO CKJIaJOBOIO SIKOi € 3BUYA€BE NPABO;
3’siICyBaHHI 3MICTY Ta YNHHOCTI IPAaBOBHUX 3BHYAIB.

3 onmHOro, OOKY 3BHYa€Be MPABO Majl0 OCHOBOIIOJIOXKHE 3HAYEHHS IS
(opmyBaHHS TpaBOBOi TpaiWilii Ta CTAHOBJIEHHS IPAaBOBOI KyJIbTypH
VYkpaiHu, a 3 IHIIOT0 — HOTO 3aCTOCYBaHHS B CyYaCHHX YMOBax € IyXKe
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obmexxeHnM. [lOSICHEHHSIM LBOMY € paAsSHCHKHH TIepioJ] IOOOpIOBaHHS
YKpaiHCBKOTO 3BHYA€BOTO IIpaBa Ta JOMIHYBaHHS IIO3UTHUBICTCHKOTO
iIX0/y 10 MPAaBOPO3yMiHHS B Cy4acHIH yKpalHCBHKil ropuctipyneHnii. Xoua
YHHHE YKpalHChKE 3aKOHOJABCTBO JOIYCKA€ MOMIIHBICTh 3aCTOCYBaHHS
3BUYAEBUX HOPM Y CYJOBIi MPAKTHII, [l BUIIAJKHU € TTOOJHHOKUMH.

Cyani abo yHUKAIOTh TAKOTO 3aCTOCYBaHHs, a00 3aCTOCOBYIOTh 3BUYAEBY
HOpMY CyOCHIiapHO — $K MONOBHEHHS IO HOPMH 3aKOHOIABCTBA, Ha
migcTtaBi sSKoi ne-(pakro BHpimyeThcs crmpaBa. llpakTika AHTHMOHO-
HOJIFHOTO KOMITeTY YKpailHM [IOA0 BUSBJIEHHS IIOPYIIEHb «TOPIOBHX
1 YeCHMX 3BHYAIB» TaKOXK 3arajioM € HEBIAJOK — BIIOMO NP0 HH3KY
CKaCOBaHMX pIIIEHb KOMITETy IIpO IIOPYUICHHS 4YEeCHOi KOHKYpEHIIii.
AnminicTparii yKpaiHCPKUX MOPTIB CKJIAJAI0Th 3BOJIM 3BHYAIB, SIKi MICTSThH
HE TIIbKM 3BHYA€BI HOPMH TMOPTYy, ane W pO3MOPSKEHHS Ta HaKasu
KEpiBHUITBA, (parMeHTH IHIIMX HOPMAaTHBHO-TIPABOBHX aKTiB TOIIO.
[Ipuknagun HENpaBUIIBHOTO 3aCTOCYBAaHHS, CIPHYMHEHOTO HEPO3YMIHHIM
SIBUIA 3BUYA€BOTO NIPaBa MOXKHA ITPOJOBXUTH U JaIi.

Binrak, icHye AHCOHAaHC MK TIPAaBOBOIO TPATUINEI0 YKPATHCHKOTO
Hapojy Ta peaJbHHM CTaHOM 3aCTOCYBaHHS 3BUYAE€BOTO IpaBa OpraHaMH Ta
MOCAaZIOBUMH 0co0aMH aepxaBu. lIpHIlyckaio, 10 OCHOBHOIO IIPHUYHHOIO
IFOTO SBUIA € BIICYTHICTh MOIIMBOCTI BHBUEHHS 3BHYAE€BOTO IPaBa IIif
4ac MiArOTOBKM TNPaBHUYMX KajapiB. TOMy HOBITHI TIOKOJIHHSI FOPHCTIB
MOBUHHI MAaTH TaKy MOXJHMBICTh. [IpuHaiiMHi, 1le MOIJI0O OUM CTBOPHUTH
MEepelyMOBH JJIsl HAJISKHOTO 3aCTOCYBaHHS HOPM 3BHYAEBOTO IpaBa
B CyyacHi YkpaiHi, aJyKe Take 3aCTOCYBaHHs HEMOXJIMBE 0€3 HasBHOCTI
KOPEKTHUX 3HaHb MPO BIJNOBIHE SBHUIIIE.

3a pe3ynpTaraMM HaBYaHHS BUIYCKHUK IOPUAMYHOrO (haKyJIbTeTy
MOBUHEH 3HATH TEOPETHYHI 3acad Ta BIIACTUBOCTI IMPAaBOBOTO 3BUYAI0
SK JDKepera IpaBa; iCTOPUYHI BHTOKM 1 TEHJAEHIIi PO3BHUTKY 3BHYAE€BOTO
npaBa B YKpaiHi Ta CBIiTi; Miclle MPaBOBOTO 3BMYAI0 y NMPABOBHX CHUCTEMAax
Cy4JacHOCTi; pOJb 1 3HA4YeHHS TMPABOBOTO 3BHYAI0 K pEryisaTopa
MDKHApPOJHHUX BiTHOCHH Ta MDKHAPOIHOI TOPTIBII; OCOOIMBOCTI CyIOBHX
MeXaHi3MiB 3BUYAE€BOTO TpaBa ToIo. Takoxk HOMy BapToO BMITH PO3PI3HSITH
npaBoBi, MOOYTOBi, peniridHi W eTuYHi 3BHM4YAi; aHami3yBaTh 3MiICT
i 3’SICOBYBaTH IOXOJPKEHHSI MPABOBOTO 3BHYAK0; BU3HAYATU MPIOPUTETHI
chepy  3BHYAEBO-TIPABOBOTO  PETYJIOBaHHS  CYCHUIBHMX  BiJHOCHH;
3MIMCHIOBAaTH MOPIBHJIBHUM aHali3 MPaBOBMX 3BUYAIB DPI3HUX HapOIiB
1 JiepkaB; BUSIBJSITH HAsIBHICTH a00O BIJCYTHICTh YCTaJleHUX MPaKTHK
1 3BMYAIB Y KOHKPETHUX IIPaBOBITHOCHHAX.

TakyuM 4YMHOM, 3BHYa€BE NPaBO CTAHOBUTH HABYAJbHY IUCHUILIIHY
B CHCTEMi BHIIOI OCBiTH YKpaiHu. SIK mpaBumilo, nei Kypc € BUOIpKOBHUM Ta
BUKIIMKAE 3HAYHWHA iHTepec cepen cTyleHTiB. Ilepemycim imeThes mpo
3m00yBadiB BHUIIOi IOPUIUYHOI OCBITH — MalOYyTHIX IOPHCTIB, aIBOKATIB,
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MPOKYpOPIB, HOTAPiyciB, cyaniB Tomo. CaMme BOHHU MOKJIMKaHI 3a0€3MeYHTH
HAJIG)KHE BUSBJICHHSA Ta TMPABHIBHE 3aCTOCYBAaHHS IPABOBUX 3BHYAIB
Yy CYCIIUTFHOMY KHTTi, a BIATaK TapaHTyBaTH YMHHICTH 3BUYA€BOTO IIPaBa
B IIpaBoOBili cuctemi Ykpainu. Ls morpeba BianoBinae ykpaiHChKil paBOBiit
TpajMilii Ta yMOBaM CY4YaCHOTO PO3BHUTKY JEpXKaBU, & TOMY BUBUCHHS
3BUYA€BOTO MpaBa CTYJCHTAMU OPUAMYHUX (AKYIBTETIB € KOPHCHHM,
JOIIJIBHUM 1 HaBITH HEOOXI1THUM.
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BIJIbHA OYXOTBOPEHA OCOBHUCTICTbD SIK OCHOBA
PEAJII3AIIII ITPABA

Bparaciok Mapis I'puropiBua
0okmop @inocogpcokux nayk, npogecop
Jlveiecokutl nayionanvHull yHigepcumem imeni leana @panka
M. Jlvsis, Ykpaina

[IpaBo € MyXOBHO-KYJIBTypHUM (EHOMEHOM,(POpPMOIO OYTTS 3arajibHO-
JIIOACHKHMX IMIHHOCTEH, TOMY HOro peaiisaiii — Ii¢ Mpoiec 00’ eKTHBaIii
HH3KH 11€albHUX CMHCIIIB, IO SBJISIOTH BOJHOYAC COOOXO 3arajibHOJIIOACHKI
iHHOCTI. OCKIIBKY MPaBO BTIIIOE XapakKTEPHI aHTPOIOJIOTIYHI PHUCH, TO 1
Horo 3iilicCHeHHs € BiIOOpaXEHHSIM pO3MAITHX  AHTPOIOJIOTIYHHX
xapakTepucTuk. JIfoquHa He 3aBKId Mae TMOTpedy B IpaBi sIK I'yMaHic-
TUYHOMY (DeHOMEHi, SKOM Lie mapajoKcaibHO He 3Byd4ano. [lis moaew, mo
JKMBYTh CBOIM BJIACHUM €TrOICTUYHHMM IHTEpECOM, L0 HE BHU3HAIOThH IHIINX
pIBHOLIHHUMH €001, MPaBO HE CKIANAEHIHHOCTI. JIFomMHa Mae CATHYTH
TAKOT0 PiBHS JlyXOBHO-KYJIBTYPHOTO PO3BHUTKY, KOJIM BOHA BiUy€e IOTPeOy
B mpaBi AK ¢opMmi OyTTS JNIOICHKOI AYXOBHOCTI, B THUX IIIHHOCTAX, SKi
CKJIaZIal0Th WOr0 CyTh, KOJM BOHA Bi4yBa€ MPArHEHHS OMPEAMETHUTH I
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NIPaBOBi LIHHOCTI Y BiacHOMY OyTTi. Ma0OyTh, TOMy Tak Majo HHHI ITOKH L0
npaBa B CBITI, IO INEpeBaKHa OULIBLIICTH JIOJEH abo MaroTh B HBHOMY
YacTKOBY IOTpeOy, abo K He MaloTh i€l mOTpeOu B3arami — Ie 3yMOB-
JICHOPiBHEM IX AYXOBHOCTI 1 OKYJIBTYPEHOCTI.

B muHImHAIA YKpalHi 3aKOHIB JTOCTAaTHRO, alie, paBa, Ha JKajib, JAIEKO
HEJOCTaTHBO, 1 [Ie TeXK 3yMOBJCHO HaifliepIie piBHEM IYXOBHOTO PO3BHTKY
CyCHINBCTBA. YKpaiHy CKJIAQJHO Ha3BaTH IIPABOBOIO JEP)KaBOIO, OCKIUIBKH
NOpPYLIEHHS IPaB JIIOAWHM B Hilf € MacOBHM TOTAJIBHUM siBHIIEM. | crpasa
HE JIMIIE y CBABOJII OJNIrapXigyHOi BIAIM, caMeé CYCIiJILCTBO HE TOTOBE YKUTH
B TIpaBi i 3 IPaBoM, Ha KaJb.

CyuacHi ykpaiHIli — 1€ JIFO[I{ TIePEBaKHO CIIOKHMBAI[LKOTO THITY, & JIFOJH
IILOTO THUITY MOTJIMHEH] CBITOM peuei, € HOCISIMA KOMEpIIIfHOTO0 MHCIIEHHS,
OpIEHTOBAHOTO Ha MaTepiajbHUM, a He IyXOoBHHMH BuMip OyrTs. [IpaBo
3aJMXA€ThCS TaM, J€ MOPAIBHO-ETHUYHI 3acagyl JKUTTS 3aHen0aHo, IIo
CIOCTEpIraeThCsl B Cy4acHil omirapxiudiii Ykpaini. IlpaBo i mopamb —
Ie cilaMChbKi OJM3HIOKM, SKMX HE MOXKHA BIIIUIATA OJHE BiJ OZHOro, 00
xToch 3armHe. Komm  pyiHYETbCS — DyXOBHO-MOpANbHE  MiATPYHTS
CyCIIUTBHOTO OYTTSI, TIpaBO TIpUpedeHe, 00 HE Ma€ YUM KUBHTHUCS, BOHO
MLJTi€, TPOCTOPOBO 3BYXKYETHCA, & MOXKE 1 B3arajli 3arMHYTH, K B PAIsSHCHKY
TOTAJITapHY eToXy.

B peanizauii mpaBa nmpucyTHI He JHMIIE paiio, po3yMHa BOJISI JIFOJCH.
Peamizamiss mpaBa sK BTIJICHHS B JKHTTS 3araJbHOJIOACHKHX I[IHHOCTEH
€ TIPOLIECOM 3HAYHO CKJIAIHIMINM 1 OararorpaHHimmM. B Hill OepyTh yuacTh
JIIOZICBKA BOJISI, pO3YM, OTPEOH, IHTEPECH, IIHHICHI OpiEHTAIli, CBITOTJISIHI
YCTQHOBKH, BIAYYTTs, CHPUHHATTS, ysiBa Tomo. OCOOJIMBO 3HAYMMHMH B
MpaBopeatizailii € MiHHICHI YCTAHOBKY JIFOJIUHA. 3 HUX PO3MOYMHAETHCS IIEeH
npouec. IlpaBopeamizamist He € BHHATKOBO DPAalliOHAIBHUM IIPOIIECOM, SK
HaroJoIye JIETICTChKa JOKTpUHA. Peaizariist mpaBa 4yacTo po3IMOYHMHAETHCS
SK CIIOHTAHHE HE YCBIJOMJICHHS NparHeHHs iHAuBina Oyt B mpasi. [ToBomi
meil mpomec BiAYYTTS TOTpeOdW B TpaBi IMepepocTae B YCBIIOMICHHUN
pamioHambHUA. A KONHM pAaIlioNoTidyHE YCBIIOMIICHHA JOTOBHIOETHCA
JIYXOBHICTIO, JIyXOBHOK TMOTpe0OI0 HUTH B TpaBi, peaizalis mpasa
OTPUMYyE imeanbHe MAIPYyHTS. Bu3HaHHS o0co0or0 mpaBa Ta IHIIOrO
PIBHOIIIHHMM €001 — Iie 3amopyKa yCIilIHOI paBopeaiizaiii. AJie 1e He Tak
npocro. HaBnaku — 1ie, MaOyTb, HaliBa>kue B IPaBi.

HaykoBui 3a3Ha4aroTh, 10 BH3HAYAIBHOIW (iryporo cBobomu y T1i
JIFOZICBKOMY BHMIpi € BiJIbHA 0co0a sIKk HeoOXiHa OCHOBA MPABO3IATHOCTI Ta
npaBocy0’ekTHOCTI. JIFoau BIIBHOIO THUIY — II€ HOCIi, CEHC i CyTb Ipasa.
Tam, ne 3amepedyeTscst BilbHA OCOOMCTICTb, NIPABOBE 3HAYCHHS (i3MUHOT
ocoOu, TaM HemMae i He MOe OyTH mpaBa, HOro peamizauii, NMPaBOBHX
IHAWBiTyaThbHUX, KOJCKTHBHUX, IHCTHTYHIHHUX Cy0’€KTiB MpaBa, IPaBOBUX
3aKOHIB i IPaBOBHX BiIHOCHH SIK ¥ CYCIIIBCTBI, TaK i B KOHKPETHUX (hopMax
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CYCHUIBHO-TIOJITUYHOTO XKUTTS. L{e IiIKoM NpaBuiibHe TBEPDKEHHS, aje 10
IbOT0 Tpeba JoNaTH, IO 1S BiIbHA 0COOMCTICTH MOBHHHA e OyTH HOCiEM
JTyXOBHO-KYJIETYPHOTO BUMIpY, Cy0’€KTOM, 1110 CHpUIMaE MpaBo He JIUIIE 5K
CYKyNIHICTh MHCAaHMX HOPM, a fK (opMy OyTTS 3araixbHONIOICHKHX
IYXOBHHMX IIHHOCTEH: CIPaBEMJIMBOCTI, IOBAard a0 JIOAWHM, i1 JKHTTA,
JOACHKOI TiTHOCTI, PiIBHOT MipH CBOOOH, iICTHHH, AOOpa TOIIO.

OTxe, TaM, [I¢ 3HHIICHO BUTBHY OIYXOTBOPEHY OCOOHCTICTh, TaM HeE
Moke OyTH TpaBOBOi 3MaTHOCTI Ta Cy0’€KTa IIpaBa, IPABOCBIIOMOTO,
niezgatHoro. TaM MOXyTh OyTH 00’€KTH 3aKOHHHUIIPKOTO BIUIUBY JEPXKABH,
SIKHMH € TIOHEBOJIEHI, €KOHOMIYHO 3aiexHi moan. JIroauHa-oCOOUCTICTh
31aTHa OyTH aBTOHOMHHUM Cy0’€KTOM IpaBa, SIKUi 3aBASKH CBOil MOPaJIbHO-
panioHaNICTHYHIH TPUPOJI, 3MATHOCTI 10 PO3YMHOTO MHUCIIEHHS 3 MOpajb-
HUM BUMIpOM, OJyXOTBOPEHOTO MHCJIEHHS, CIIPOMOXKHHUHI OyTH JKepeaom
npaBa, TBOPLEM IIpaBa, CIIOKMBa4YeM, Cy0’€KTOM IpaBopeanizauii. SKkmio
CYCHIJIBCTBO XOY€ JKUTH B IIpaBi, OyTH NMPaBOBHM, BOHO MAa€ HAIOJETIIHBO
MPAIfOBaTH HaJ CTBOPEHHSAM IS I[OTO JyXOBHO-KYJIBTYPHOTO IIIATPYHTS,
00 IBOTO BIMarae JyXOBHO-KYJIBTYPHA IIPUPO/JA 1 CYTHICTH ITpaBa.
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IO 3aJal0Th CIPSIMOBAHICTh ¥ YMOTHUBOBAHICTh JIIOACHKOTO IKHUTTS,
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JUSUTBHOCTI 1 KOHKPETHHX MisiHb Ta BUYMHKIBY [1, c. 16] i B IEBHUX pamMKax
«o0'eMHy (inocodcbKy JMOKTpHHY IIiHHOCTeH (iMIlepaTwBH, i1eaid,
€TaJIOHH, PETYJISITUBH, IPUHIII, HOPMH), 110 aHATI3ye NPUPOJY, XapakTep,
CIoco0H, CKJIAJ pPEriIaMeHTYBaHHS CMHUCIIOXHTTEBUX IMO3MUIIN, Opi€HTALiH,
MOTHBAIIIT JIFOJICHKOT TisTBHOCTI» [2, ¢. 37].

CydJacHa TMOJNITHYHA CHCTEMa, TaK caMo SK W mpaBoBa cdepa KHUTTA
CyCIIUTbCTBA, MPEACTaBICHA CKJIATHOI0 CYKYIHICTIO B3a€MOZIM Biagm Ta
TPOMAISHCHKOTO CYCIIIIBCTBA, 3a JOMOMOTOI0 SIKHX Yy CYCIUIBCTBI
BiOyBAa€ThCS IHCTUTYLIOHATI3AIIS THX UM IHIIMX COI[ANIFHUX IIHHOCTEH.
HasiBHICTh BJIaIM BUKJIMKAaHO OO'€KTHBHOI HEOOXINHICTIO y perysuil
IPOMaJICBKHUX BiJIHOCHH, BiJIIOBIHO O PI3HOMAaHITHUX MOTped Ta iHTEepeciB
rpomaisiH. CyKynHICTE 3aC00iB Ta METOIB, 3aCTOCYBaHHS SIKHUX 3abe3neuye
cy0'eKTy BJIaJIU MO>KJIMBICTB 3/1IHCHIOBATH CBIH BIUIMB, IPHHHSATO HA3UBATH
pecypcamu Biaid. Tak, NMPUXUILHAKOM CHJIM JEpKaBHOTO HPUMYCY OyB
MpeICTaBHUK MoJiTHKO-nipaBoBux BueHb X VII cromitrs T. T'o66c [3, c. 63].
Ha py6exi XX—XXI cT. HOHATTS pecypciB BIaAW 3HAXOIUTH iHIIHHA 3MiCT
it HoBe 3By4aHH. [1i/1 BIUIMBOM i€ ITIOpaTiCTUYHOT TeMOKpAaTil BUIATHHI
aMepUKaHChKUH yueHuid P. Jlanp HOBOIUTH paHillle BUCIOBICHY OYMKY IIPO
Te, MO0 KOXKEH i3 JEMOKpAaTHYHHX IHCTUTYTIB CIpHs€ peaji3allii MmeBHUX
TpaB, 110 BUIIPABIIOBYE HOTO icHyBaHHS [4, c. 31].

ChOrofHi AJIsl JOCHIPKEHHS CYyTHICHHUX MPOSIBIB IHCTUTYTY NPaB JIIOAWHH
pobuThCcs  crpoba KOMIUIEKCHOTO — aHATITUKO-CHHTETHYHOTO — MiIXO.y,
a METOJIOJIOTsl aHaJli3y Ta CHHTEe3y OOYMOBJICHA THM, IO BOHH € KOMILIe-
MEHTapHHMH, TOOTO B3a€EMOJIONIOBHIOIOTh OJIMH OJHOTO MeToxaMH. SIKIio
aHaJi3 € ysBHE Po30MTTS 00'€KTa JNOCIHIKEHHS Ha CKJIAJ0Bi, TO CHHTE3 —
e MNPOTHJIEeXKHa pPO3yMOBa OIlepalis, CyTh $KOI IOJSrac B YSBHOMY
00'eqHaHHI OKPEMHX €JIEMEHTIB B €JIMHE Iiiyie. 3aJarouM 3arajbHy JIOTIKY
JIOCHI/DKEHHS, 1Ii METOAM CHPHSIIOTH TMOCTAHOBII MPOOJIEMH, BHUSBIICHHIO
MIPOTHUPIY, PO3TIALY 00'€KTa y PO3BUTKY; MAIOTh YHIBEpCAIBHUH Xapakrtep,
TOOTO OJHAKOBO 3aCTOCOBHI SIK IO TMPaBOBUX BIiTHOCHH, TaK ¥ 1O TOJi-
THYHHUX TIpotiecis [5, c¢. 116].

BonHovac nomitiuHa nTyMka HabaraTo Mi3Hille 3HaMIIUIA 3aCTOCYBaHHS
B OCMHCIICHHI TpOOJIEMAaTHKH TpaB JIOJUHU, HDK TpaBoBa. AHaNi3yHOuu
npuunHE 1poro, A. Jlipk Mosec, nmpodecop cyuacHoi ictopii CigHelicbkoro
YHIBEPCUTETY, MOJUISE KiTbKa METOJOJIOTIYHUX MpoOIeM CIHiBiCHYBaHHS
MPaBOBOrO Ta MOJIITHYHOTO, — KOHIEIIsI NpaB JIIOJAWHU BHUIUIMBAE 3 HOP-
MaTuBHOI Qinocodii npupoaHUx npas (ab0 MPUPOAHOTO 3aKOHY), TOAL SIK
CcydacHa IOJIITHYHA HayKa MOXOAUTH 3 IO3UTUBICTCHKOI COLiaIbHOT HAayKH,
sKka Biakuaae dizocodiro npupoanux mpas [6, c. 107].

CnpaBai, OCHOBOIO Teopii NMPHPOAHUX MpaB 3aKiageHo Qimococbke
BYCHHS [P0 CBOOOY, 3aTralIbHi CTAHOBHUILA SKOTO MOJIATAIOTh Y HACTYITHOMY.
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[Mepmre. Yci moau BUTBHI BiJ HapOMKEHHS, OJHAK CBOOO/IA HE MOXeE
Oyt aOcooTHOI0, 00 B NEBHOMY pakypci BOHa OOMeXeHa TaKuM CaMuM
CTaHOM iHIHX Jroaed. OTxe, cBOOOAA MOJAraE y MOKIMBOCTI POOHUTH Bce,
110 HE 3aB/A€ IIKOH IHIIIOMY.

Jpyre. Hixto Hemae mnpaBa BiA4y)KyBaTH MPHPOJHI TMpaBa JHOICH.
3a0e3neueHHss Ta OXOpPOHA [UX MpaB —TOJIOBHE MPHU3HAYEHHS IHCTUTYTY
nepxaBu. Ilpm mpomMy Mexi cBoOOAM MOXKYTh OYTH BH3HAYCHI JIWIIIE
3aKOHOM, SIKUH € Miporo cBOOOIN.

Tperte. YacTrHa J103BOJICHOTO BU3HAYAETHCS Yepe3 MpaBa JIOAUHU, POTE
JKOJICH TEpelliKk MpaB HE BHYEPIyE 3MICT CBOOOAH. OOMEKEHHS IIpaB
MOYKIJTUBE BUKJIIOYHO 3 METOO CIPHSIHHS 3arajbHOMY 100po0yTy [7, ¢. 67].

AKCIOJIOTTYHO-TTPaBOBHI BUMIp NpaB JIOJUHNA BU3HAYAETHCS CHCTEMOIO
IIHHOCTEH, SIKI JeXaTh B OCHOBI IPaBOBOrO IpocTopy. [loHATTS mpaB
JIIOJMHU HE JIMIIE BiAIrpa€e poib OPUANIHOT KOHIICIIII, ae i € HeBim'eM-
HOIO0 YaCTHHOK BHIIMX I[IHHOCTEW cycminbcrBa. CrpaBeuiuBIiCTh, CBOOOIA
Ta TIAHICTH CTAIOTh BAXIMBUMH aKCIONOTIYHUMH KAaTETOPisiIMH, IO BU3HA-
YarOTh KOHTEKCT PO3YyMIiHHSI Ta 3aXUCTY MPAB JIFOAUHH.

BapTto 3ayBakutH, 10 aKCiONOTIYHUN MiAXiA PO3TIAgac MpaBa JIOIUHU
SK BUpa3 3arajJbHONIOJCHKUX IIIHHOCTEH, IO MiAKPECIIOE HEBix €eMHUMA
3B'A30K MK TPABOBUMH HOpPMaMHd Ta MOPAJbHUMH MNEPEKOHAHHSIMH.
BaknuBicTh 1[bOr0 BUMIpY TIOJISITA€ B TOMY, 110 MpaBa JIOIUHA HE MOXKYTh
OyTH BiZJOKpEeMIJIEHI BiJ] €ETUUHHX 3acaj, SKi BU3HAYAIOTh HAIlll YSBJICHHS MPO
CIPaBETUBICTD Ta TiAHICTb.

AKcioJoriyHa CKJ1a/IoBa IpaB JIOJAUHN BU3HAYAE, SIK CYCIIJIBCTBO OLIHIOE
Ta BHM3HAE IX 3HAYYIIICTh, a IIe B CBOIO Yepry MOKJIMKAHO 3a0e3NneunTH
3aXMCT MpaB JIOJUHA Ha pIBHI CYyCHUIBHOI CBIZIOMOCTI Ta KYJBTYpH
[8, c. 91]. B neBHOMY pO3yMiHHI came aKCiOJOTIYHI aCHeKTH JIOMOMararoTh
(opMyBaTH TOBary 10 TMpaB JIFOJUHHU SK HEBIM'€MHOI CKJIaJOBOI TiIHOCTI
0co0HuCTOCTI.

Crig 3a3HauMTH, IO MPABOBUH BUMIp BH3HAYAa€ PaMKH Ta MEXaHI3MHU
3aXHUCTy MpaB JIIOJMHM Ha PIBHI 3aKOHY, & II€ O3HA4a€ BCTAHOBICHHS
NPaBOBUX TapaHTiid, MPOLEAYp Ta IHCTHUTYTIB, SKi MaloTh 3a0e3neynTH
e(peKTHBHMIT 3axHCT mpaB Ta cBoGoA ocoGu. M BapTo mam’sTaTH, w0
NPaBOBUI acleKT € HEeOOXIIHUM JUIsi KOHKPETHOTO BH3HAYEHHs MpaB Ta
BIZIMOBINAJILHOCTI, IO € BAKJIMBUM JIJIS TPABOTIOPSIKY Ta CyJI0BOI CUCTEMH.

3 iHImoro GOKy aKCioJOTiYHO-ITPAaBOBHH BUMIP MIJICUITIOE BXKIIMBICTh HE
aumie  (GopMaJbHOrO BH3HAHHS IpaB, ajle i TXHBOrO BHYTPILIHBOI'O
LIHHICHOTO 3HAYEHHS., i B CBOIO YEpry 1€ CIIPUSIE PO3BUTKY I'POMaITHCHKOT
CBIZIOMOCTI Ta KyJbTypH, ILIO BIUIMBAE HA CTaBJCHHS CYCIUIbCTBA IO
BU3HAHHS Ta 3aXMCTy IpaB JIOJUHM, TOMY aKCIOJIOTIYHUI BUMIp BKa3ye Ha
BaXKJIMBICTh OCOOMCTICHMX IIIHHOCTEH Ta BIAMOBINAJIBLHOTO CTaBJIECHHSA IO
TIpaB JIOAWHH, IO JISKUTH B OCHOBI CIIPaBEIIMBOTO T TiTHOTO CYCILIBCTBA.
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[MpaBa moguHM € (QyHAaMEHTAIBHUMH # HEBII'€MHHMH acleKTaMu
TiIHOCTI Ta CBOOOAM, SIKI KOXKEH 1HJMBiJ IMOBHHEH MATH 3aXUIICHUMH Ta
rapaHTOBaHMMH, TOMYZAaHI IIpaBa BU3HAIOTHCS y 0araTb0X MIKHapOAHUX Ta
HalliOHAJBbHUX JOKYMEHTaX, a 1X 3a0e3NeUYeHHs € BaXIMBOI CKIIAIOBOIO
PO3BUTKY IIPaBOBOI CHCTEMH Ta FPOMASTHCHKOTO CYCITUIBCTBA.

TeopeTHuYHHUIt MiAXiJ 10 MPaB JIOJUHA B YMOBaX BOEHHOTO CTaHy TaKOX
BKITIOYA€ PO3TIISLI MOXKIIMBOCTEH BPETYIIIOBaHHS KOH(QIIIKTY Ta BiJHOBICHHS
MIPAaBONOPSIIKY HA OCHOBI MIKHApOIHHUX CTaHOAPTIB, @ BAXKIMBUM €JIEMEH-
TOM € aKIeHT Ha HEOOXiTHOCTI NPUTPUMYBATHUCS TPHHIHUIIB IPaBOBOI
JIepKaBH Ta 3a0€3MeUYeHHs MPO30POCTi B yMOBaX BOEHHOTO CTaHY.

[IpaBa moquan € GyHIAMEHTAILHUMHY 1 HEBII'€MHUMH, i BOHHM TOBUHHI
3aJIMIIATHCS 3aXHMIIEHUMH HaBITh B yMOBAaX BOEHHOT'O CTaHy YHM KOHQJIIKTY,
aJDKe 1€ MiATBEPKYEThCS MKHAPOIHIM T'yMaHITapHUM MPABOM Ta IHIIMMHU
JIOKyMEHTaMH, 1110 CTOCYIOTHCS ITPAB JIIOJMHH.

Otmxe, MOXKHA JIHTH BHCHOBKY Y TOMY, IO IpaBa JIIOJUHU 3apOIKY-
BaCA Y KOHKPETHO-ICTOPHYHUX YMOBAaX, IIOCTYIIOBO  BTLNTIOETHCS
B COIiaNbHI IIIHHOCTI Ta HOpPMH. | CHOTOJHI BOHU HAIMOBHEHI IICBHUM
IMiHHICHAM 3MICTOM, SIKHM TIEPENacThcs BiX TOKOJIHHS JO MOKOJIHHS.
Y mpoMy CEHCi aKCIiONOTIYHMX KpHUTEpiil CHiBBIIHOIIEHHS MPaBOBOTO
{ TONITHYHOTO TIOYaB B iHCTUTYTI MpaB JIOAWHHU TIPOSBISETHECS B TOMY, IO
npaBa JIIOIUHM, 3 OJIHOTO OOKYy, pPO3MISJAIOThCS SIK (yHAaMEHTallbHA
MpaBoBa IIHHICTh, IO PO3BUBAETHCS B XOJI €BOJIOLII 3aKOHO/JABCTBA Ta
BIZITBOPIOETHCSI B PE3yNbTaTi NPAKTHKH MPaBO3aCTOCOBHOCTI. 3 IHILIOTO
OOKy, TpaBa JIOJUHU pO3MIISIAIOTHCS K (yHIaMEHTanbHa IOJITHYHA
I[IHHICTh, 3aBOMOBaHA IIiJ] 4Yac COI[AJLHO-MOJMITHYHOI OOpOTHOM Ta
BiJITBOPIOBAHA B MOJITHYHIA CUCTEMI CYCIIBCTBA.

[TizcyMoBYIOUM JOCIHIIKEHHS CYTHICHUX OCOOJIMBOCTEH 1HCTHTYTY IpaB
JIIO/IMHM 3 TIO3MIIIF METOJ0JIOTIT aHalli3y Ta CHHTE3y, MOJKHAa KOHCTATYyBaTH,
II0 B OCHOBY IIPaBOBOTO pO3YMIHHS Ta TPaKTyBaHHA IIpaB JIIOJUHU
3aKJIAJICHO IPUPOJHO-TIPABOBa JOKTPUHA Ta JOKTPUHA IOPUIUYHOTO
MO3UTHBI3MY, OCHOBH TEOpii MPaBOBOI IepKaBHOI KOHIICTIIIIS TIPAB JIFOIIHH,
KOHLIETIIiS CYyIOBOTO 3aXHCTy IIpaB, CBOOOJ| Ta OXOPOHIOBAHUX 3aKOHOM
inrepecis [8, c. 90]. Barato B YoMy X JOMOBHIOIOTh MOJITHYHI MOTIISITH, 1110
OepyTh MOuYaTOK, Hacamiepen, y JiOepasbHO-IEMOKPATUYHUX JOKTPUHAX,
Teopii JepaBW 3arajJbHOro OJaroJeHCTBA, a TaKOXK Yy TEOPETUYHUX
Mozensx aeMokparii [9, c. 12].
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POSMEXYBAHHSA ITIOHATH «kEOEKTUBHICTbD
3AKOHOJABCTBA» TA «EOEKTUBHICTDH HOPM ITPABA»

Boaoxos Ouexciii CepriiioBuu
KaHouoam 1opuoudHux Hayx,
O0okmopanm 8i00iny meopii depacasu i npasa
Incmumym Oepoicasu i npasa imeni B.M. Kopeywvkozo
Hayionanvnoi akademii nayk Yrpainu
M. Kuis, Ykpaina

TepMinn «epeKTHBHICTH 3aKOHOIABCTBAa» Ta «E(EKTUBHICTH HOPM
NpaBa» JIOCUTh YaCTO BUKOPHCTOBYEThCS Y FOPUANUHIi siTepaTypi. CriekTp
iX 3acToCyBaHHS LIMPOKHUI: BiJ] CyO’€KTUBHOI OI[IHKHM SIKOCTI OKPEMHX
MPaBOBUX HOPM YW OKpEMOi rajy3i IpaBa, J0 HaJlaHHS XapaKTEPUCTUKU
peanizauii HOpM mpaBa, IX TIIymMadeHHs Ta (QyHKIioHyBaHHs. [Ipu Takomy
TIIyMa4deHH] 3MiCTy iHOZI BiIOYyBa€ThCs TEOPETHKO-METOMOJIOTIYHA MiMiHA
MOHTh, IX OTOTOXHEHHS, ILONPU3BOJIUTH JO HEKOPEKTHOI'O PO3YMIHHS
OKpeMHX IpaBOBHX Kareropid. Tomy, ciin 3BepHyTH yBary Ha OCHOBHI
BIIMIHHOCTI TOHSTh «E(EKTUBHICTh 3aKOHOJABCTBA» Ta «E(PCKTHBHICTH
HOPM IIpaBay, PO3KPUTH iX 3MICT AJIs OIBII KOPEKTHOTO iX 3aCTOCYBaHHSI.

[puifHATO BBa)XKaTH, IO TepMiH «E(DEKTUBHICTH» 3'SIBHBCS CIOYATKY
B EKOHOMIUHIN IiTepaTypi B poOortax Bimpsma Ileti (1623—1687 pp.) —
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aHTJIIACBKOTO  €KOHOMICTa, 3aCHOBHUKA  KJIACHYHOI  MOJITEKOHOMIi
Ta TJaBM IIKOJIHM (i3iokpariB, ¢paHmy3pkoro ekonomicra ®dpancya Kene
(1694—1774 pp.). Bonu pxxuBanu 1eil TepMiH y 3HaYCHHI Pe3yIbTaTUBHOCTI
Ta BHKOPHCTOBYBAIW Oro JJIs OLIHKH JEPXKABHHX Ta MPUBATHHUX 3aXOIIB.
B cydachiii Haymi TepMiH «e(EKTHBHICTBY» XapaKTEpU3ye PO3BHHEHI
CHCTeMH, Tpoliecu Ta seuma [ 1, c. 207].

Y ropuangHiA JiTepaTypi «e()EeKTHBHICTH» MEPEeBaXHO BHUKOPHC-
TOBYETHCS JUII BU3HAUYEHHS DPIBHSA PO3BUTKY Ta (YHKLIOHYBaHHS IEBHHX
MPaBOBHX SBHIL, a TAKOXK € IOKA3HUKOM Pe3yJbTaTUBHOCTI Ta SKOCTI.

EdexTuBHICTh 3aKOHOIABCTBA € IMMOKa3HUKOM PO3BHTKY IPaBOBOI CHCTE-
MU JIepKaBu, Ta 11 IHCTUTYTIB 1 Oe3nocepeIHbO MOB’sI3aHa 3 JOTPUMAHHIM
NpUHOUIY BepxoBeHcTBa mnpaBa. CyTHICTIO TepMiH «e(EKTUBHICTh
3aKOHOJIAaBCTBA» NEPEBAKHO OTOTOXKHIOETHCS 13 SIKICTIO, XapaKTepU3ye HOro
dopMy Ta 3MiCT, HASBHICTh FOPUAMYHOI CHIIH, IO OOYMOBIIIOE 3MATHICTh
3aKOHOJABCTBA  pETyJIOBaTH CycHmiiabHI  BigHOocmHH. OkpiM  TOTO,
e(eKTHBHICTh 3aKOHONABCTBA € CHCTEMHHM Ta CKJIQJHHM 3a 3MICTOM
NOHATTAM, aJpKe BOHO Ilependavae BpaxyBaHHS YMOBHUX KUTbKiCHHX
MMOKA3HUKIB, TaKUX SK PIBEHb UM CTYIIHb JOCATHEHHS IIEBHOTO OallaHCy
iHTepeciB  Cy0’€KTiB TpPaBOBIAHOCHH JJs  COIiaIbHO-€KOHOMIYHOTO
mporpecy. 3 ImbpOTO TPHBOAY IliKaBor € aymka [.B. Tumuenko, skuit
CTBEP/DKYE, 110 €(PEKTUBHICTh 3aKOHOAABCTBA — II¢ PIBEHb 3aJ0BOJICHHS
IHTepeCiB CyO’€KTIB MPaBOBHUX BIAHOCHH BIAMOBIAHO [0 3arajbHHUX
NPUHLMIIB TpaBa Ta mpaBoBoi aepxaBu. Kpim Ttoro, I'.B. Tumuenko
MIPOTIOHY€E BIIIMOBUTHCS BiJl IHCTYMEHTAJIICTCHKOTO MiJXOJYy IO 3aKOHO-
JIaBCTBA SIK JI0 3aC00Y YNpPaBJIiHHS CYCHUILCTBOM, KUK OYB MPUPOIHIM JUIs
palnsHCBKOrOo Mepiofy Ta pOo3MIsJaTH 3aKOHOAABCTBO SIK IHCTPYMEHT
HE JIMIIe AEp>KaBHOTO YNPABIIHHS CYCIUIBCTBOM, ajleé W HaBMAKH 1HCTPY-
MEHT BIUIMBY TPOMAJSIHCBKOTO CYCHIIBCTBA Ha MiSIBHICTD JIePKaBHHUX
opradiB [2, c. 43]. Takum yHHOM e()EeKTUBHICTH 3aKOHOABCTBA Iepeadavae
3a0e3nmeueHHs] iHTepeciB BCiX CyO’ €KTiB IMPaBOBHX BIIHOCHH, IO 3a0e3rme-
9yeThCS NIIIXOM B3AEMOMIl «JepXkKaBa — CYCIJIBCTBO» 3 BiJIOBITHIM
PEryJISTOPOM — 3aKOHOM.

BpaxoByroun BukiazieHe, e(eKTHBHICTh 3aKOHOJABCTBA MOYKHA BU3HA-
YHTH SIK PIBEHb PO3BUTKY Ta (DyHKIIOHYBaHHS i€papXiuHOT CHCTEMH 3aKOHIB
Ta IHIIUX HOPMAaTUBHO-IIPABOBHX aKTiB, MPUHHATUX 3 METOIO 3a0€3MeUeHHs
IHTepeCiB BCiX CyO’€KTIB MPABOBHX BIJHOCHH BiIIOBIHO 1O IMPHHIUITY
BEPXOBCHCTBA MpaBa JyIs COIiaIbHO-CKOHOMIYHOTO PO3BUTKY CYCIiJIbCTBA.

OCHOBHUMH CKJIQZIOBUMH HOHSATTS «E(EKTHBHOCTI 3aKOHO/IABCTBA»
€ CHCTEMHICTh 3aKOHIB, iX i€papXi4HICTh Ta BiACYTHICTh KOJIi3iH, aKTHMBHA
B33a€EMOJIiSl MIXK JIEPXKABOIO Ta TPOMAISTHCBKHM CYCIILIBCTBOM, JOTPUMAaHHS
NPUHIMITY BEPXOBEHCTBAa IpaBa, CIPSIMOBAHICTh METH Ha COLIalbHO-
€KOHOMIYHUH PO3BUTOK CYCILIECTBA.

23



[Ilono «edeKTUBHOCTI HOPM MpaBa», TO JAHE IOHATTS XapaKTepU3ye
K pIBeHb NOCSTHEHHS IepeadadueHnX 3aKOHOAABIEM ILiIell NIpaBOBOTO
PETyJIIOBaHHSI, TaK 1 BUCTYIA€ IIOKA3HUKOM SIKOCTI TPaBOTBOPYOCTI.

ToOTO mMOHATTS «e(EeKTHBHICTh HOPM MpaBa» pPO3MIISANAETHCA 5K
TIO3UTHUBHA PE3YJIbTATUBHICTb, SIKA MOXKE OYTH IOCSTHYTA JIHMIIE TOJi, KOJIH
BpaxoBaHI BCi YMOBH NPaKTHYHOTO BTUICHHS BIAMOBIIHUX TIPaBOBHX
MIPUITNCIB 3 ypaxyBaHHSIM Ti€i MeTH, sika 3akjajganacs B HEOOXiTHICTH iX
npuidHaTTA [3, ¢. 75]. A. Koiinep ctBepmkye, mo eheKTUBHICTH HOPM IIpaBa
€ pe3ympTaToOM peaji3allii mijied MpaBOTBOPUOCTI, sAKi Oynm mepembadeHi
MOJOKEHHSIMH HOPMAaTHBHO-TIPABOBHX aKTiB, 1 SKHH XapakTepusye
OuiKyBaHi 1 BUKJII0Ya€ HEBUMIPIOBaHi, HETATHBHI HACIIIKU. ABTOp 3a3Hauae,
mo e(eKTUBHICTH HOPM IIpaBa MOXe OyTH BH3HAueHa 3a TaKHUMH KpHUTe-
pisimu, siK: 1) eeKTUBHICTH IPaBOTBOPUOCTI; 2) e(heKTUBHICTh TPAKTYBaHHS
NpaBOBUX HOPM; 3) eeKTUBHICTH NTpaBo3acTocyBaHHs [4, c. 44]. Kpiwm Toro,
ICHYIOTH 3araylbHi KpHUTepii, o 3a0e3lmedyloTh Halle)KHY ePEKTHBHICTH
MIPaBOBOI HOPMHU, TaKi SK: BU3HAUCHICTh, Iepe0aIyBaHICTh Ta CBOEUACHICTh
HODM IIpaBa.

Sk 6aunmo, epeKTUBHICTP HOPM TpaBa € Pe3yIbTaTOM peaizamii e
MPaBOTBOPUOCTi, sKi OynM 3akjameHi 3aKOHOAABIEM Ta BimoOpakeHi
B TOJIOKCHHAX HOPMATHBHO-TIPABOBHX AaKTIB 32 YMOBH iX ITO3UTHBHOTO
BIUIMBY Ha PO3BUTOK CYCHUIBHHMX BIJIHOCHH, BH3HAUEHOCTI Ta mependa-
YyBaHOCTI 1X 3MICTYy Ta CBOEYACHOCTI MPUHHATTSL.

CkJ1aI0BUMH MOHATTS «e(pEKTUBHOCTI HOPM IPaBa» € JOCATHEHHS Liei
MIPaBOTBOPYOCTI, 3/aTHICTh MO3UTHBHO BIUIMBAaTH Ha CYCIIJIbHI BiHOCHHH,
BU3HAUYEHICTH 1 Iepe0avyBaHiCTh 3MICTy Ta CBOEYACHICTh NPUHHATTS.

@®akTHUHO «e()EeKTHBHICTh 3aKOHOAABCTBa» € OUIBII  3HAYYIIUM
Ta IIMPOKUM MOHATTSAM HDK «e(EKTUBHICTH NMPAaBOBHX HOPM», aJUKE€ BOHO
HalliJIeHO Ha XapakTePHCTHKY IIO3UTHBHOI pE3yJbTaTHBHOCTI SIK Qop-
MYIOUHX WOrO HOpPM, TaKk i OCOONMBOCTEH iX peamizamii Ta B3aeMOIii
B pamKkax ofHiei iepapxiuHoi cucremu. HatomicTe €peKTHBHICTH OKpeMIX
HOpM IIpaBa HE O3Ha4yae €(PeKTUBHOCTI 3aKOHOMABCTBA, SIK i €PEKTHBHICTh
3aKOHO/IaBCTBA HE Mependavae, M0 BOHO CKIAJaeThCs JMIIe 3 e(peKTHBHUX
HOpM. TakuM 4YMHOM ICHYIOTh WIJICTaBU [UIsS BIIMEKYBaHHS IIOHSATh
«e(heKTHBHICTh 3aKOHOAABCTBa» Ta «E(EKTUBHICTH HOPM IPaBay, K PI3HUX
KaTeropii npaea, siKi MaroTh pi3HHUH 3MICT.
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ITPABOBI IIPEIOIUIIII TA TIPABOBI ®IKIIIi:
CHIJILHE TA BIJIMIHHOCTI

3enenko Inna IaBaiBHa
KaHOuoam 1opuoudHUX HayK, OOyeHm,
doyenm xagedpu npasa ma nPasooxXopoOHHOI isibHOCHI
LenmpanvHoykpaincvruii 0epaicasHuil yHigepcumem
imeni Bonooumupa Bunnuuenxa
M. Kponusnuyvruii, Yxpaina

Bynyun HeTMNOBMMHM NpaBOBUMH NpUIHMCaMK nperoaumii Ta ik,
BUKOHYIOTh B2)XXJIMBY POJIb y NPaB0O3acTOCOBHOMY Tporeci. He auBnsyuce
Ha CXOKy MIPaBOBY IIPHUPOJLY, COLiaJIbHE IPU3HAUYEHHS Ta MTOXO/KECHHS, BOHU
IIPY IEOMY MArOTh SIK CITUIBHI PUCH Tak ¥ BiAMIHHOCTI.

Ha nymky P. [I. JIAIIeHKO MOHATTIO «IIPEIOIUITISD BIACTHBI TakKi 03HAKH
SK 3aKOHHICTh, OOOB’A3KOBIiCTH ii 3aCTOCYBaHH:, JOCTOBIpHICTH paHIIIe
noBeleHNX (DakTiB, 00 €KTHUBHICTD, 3B’S30K OOCTaBHH CIIPaBH, IO PO3TJI-
JIA€THCS, i3 CYJIOBUM pillleHHsM, 1110 Habpao 3akoHHoi cuin [1, ¢. 22].

Y ceoto yepry J[. B. Illumin 3a3navae, 1m0 pucaMu MPCIOAMIIT €:
1) 00OB’SI3KOBICTh 3aCTOCYBaHHS, sIKa 3aKpillJIeHa MPaBOBUMU HOPMaMu;
2) nocToBipHiCTH (aKTiB Ta/ab0 OOCTaBHMH, YCTaHOBJICHUX NPEIOIHUIIIEIO;
3) 3B’s130K OOCTaBHH CIPABH, 1[0 PO3TIISIAETHCS, 13 CYJOBUM PILIICHHSM, SIKE
HaOpayio 3akoHHOI cwid [2, ¢. 159]. Mera mperoauilii He BCTAHOBJIIOBATH
I0pUINYHI (aKTH, SKi CyJ] BCTAHOBUB paHilIe.

Sk BiZOMO, MiA IOPUAWYHOIO (IKII€I0 PO3YMIIOTH NPUHOM IOPUIUYHOT
TEXHIKH, SKUH BH3HAE IOPUINYHI (DaKTH, 110 BIICYTHI B peabHOMY JKUTTI,
TaKAMHU, IO ICHYIOTh U TOTO, 00 ITOCATTH IIiJIi IPaBOBOTO PETYIIIOBAHHS
[3, c. 21]. Limamu ¢ikmii € Te, mo s 3ade3medeHHs CTabiTbHOCTI
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NIPaBOBOT'O DETYJIIOBAaHHSA, HEiCHyrouuii (akr abo sBUIlE HOPMATUBHO
BU3HaeThes HasiBHUM. [Iprkiiagom npaBoBoi ¢ikiii € HOpMa 3akpirieHa 4. 3
ct. 46 LIK Ykpainu, a came: «dizudHa ocoda OroJomnryeTbcs ImoMepioro Bif
JtHsT HAOpaHHSI 3aKOHHOI CHJIM PIIIEHHSIM CyTy TIpo 1ie...» [4].

3 mormsany O. B. YipsHOBCHKOI (iKIii MarOTh Taki O3HAKH: IOJATAE
Y KOHCTPYIOBaHHI HEICHYIOUOTO Y HIMCHOCTI; BUKOPUCTAHHIO (iKIIil Iepemye
HEBU3HAUCHICTH; € YSIBHOIO IOPHIMYHOIO KOHCTPYKIEIO PI3HHUX CTYIICHIB
CKJIATHOCTi; MOK€ BUKOPHCTOBYBATHCh Y JOKTPHHI IpaBa, IPaBOTBOPUOCTI;
BHUKOPUCTOBYETHCSI 3 METOIO 3allOBHEHHS IIEBHOTO CEIMEHTa Y IPAaBOBOMY
MOJIi; KAaTETOPUYHICTh Ta HECHPOCTOBHICTh;, OOMexeHi B 00cs3i 3acTocy-
BaHHS COIIaJTbHO-IOPUJINYHUM KOHTEKCTOM; 3JIaTHICTh (IKIIHA BHKIMKATH
OllHa OJIHY; 30BHIIIHIM MPOSIBOM € HOpMa-QiKIis, IHCTUTYT TIIpaBa;
ICHYBaHHSI B3a€MO3B'SI3KY MialleKTHYHOTO PO3BUTKY HAayKOBOI JyMKH
i cipuiinsTTs Gikuii y mpasi [5, ¢. 11].

M. A. IlaBioBa HaroJjomlye, MO CIUTBHUMH O3HaKaMH IMpPEIONULIl Ta
(hikie € Te, mo 1) BOHM € 3ac00aMU IOPUINYHOI TEXHIKH, CIIPIMOBaHUMH Ha
CKOpOYEHHsS XOmy I 00csATy NpaBOBOi ITisUIBHOCTI, a TAKOX IOJICTIICHHS
BCTaHOBJICHHS (aKTIB 1 MpoOIeCyalbHOI €KOHOMii; 2) BH3HAHHA KOMIIE-
€HTHAM OPTaHOM II€BHOTO IOPHUAWYHOTO (PaKkTy AOCTOBIPHHM; 3) POJb, AKY
BOHH BiJiTparoTh i Yac MPOBAHKSHHS CIIpaBH [6, c. 23].

PisusThess ikmii Ta mperoaMiii TaKMMH pHCaMH: TO-Tiepure, (ikiis
3aKkpilyieHa y BIANOBIIHOMY HOPMaTHBHO-TIDAaBOBOMY aKTi, IO Mae
3arajqbHOO0OB SI3KOBHIT  XapakTep, y CBOI Yepry MPEHOAuIls BigoOpa-
JKAEThCS Y TPaBO3aCTOCOBHOMY aKTi, [l SIKOTO PO3IOBCIODKYEThCS Ha
obMexeHe Koo ocib; mo-apyre, cdepa 3acTocyBaHHS (iKiii pO3MOB-
CIO/KYETHCSI Ha PI3HOMAaHITHI raity3i npapa, a MpeloAnIil, B OCHOBHOMY —
MIPOLIECYaIbHI; MO-TPeTe, Aist (GiKIii monsrae B TOMy, 110 3a ii JOMOMOT0I0
3abe3nevyeThcsl IMEBHA CTIMKICTh NMPHHWHATOTO aKTy 3aCTOCYBaHHS IIpaBa
B cHTyalii HasBHOI HEBIZIOMOCTI, a NPEIOAWIS — HE BCTaHOBIIOBATH
IOpUANYHI (aKTH, SKi CyJl BCTAHOBHB PaHIIIIe.

O. B. IlaBniueHko 3a3Hadae, M0 BiAMIHHICTS TMPEIOAMIIIi Ta QIiKITil TaKOXK
MPOCIIIKOBYETBCS 32 OCOOJIMBOCTSMH TPOLECY IMi3HAHHS, 32 COLIAIbHOIO
CIPSIMOBAHICTIO, 32 MOJKJIMBICTIO HIBEJIIOBAHHS MPHUIYIICHHS, CTYICHIO
HMOBIPHOCTI, 3a CKJIAIHICTIO Ta HEOOXITHICTIO MOBEACHHS, 3a YacoM
noBeaenHs [7, ¢. 94-99].

Omxe, npaBoBi Qikuii Ta NpaBoBI TNperuLii € CIOpiAHEHUMHU
3a MEBHUMH PUCAMH TIOHATTSAMH, ajie i B TOH ke 4ac Pi3HAThCA 3a LI
HHU3KOIO O3HAK.
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OCOBJIIBOCTI PEAJI3AIIIl HOPM KOHCTUTYIIMHOT'O
ITPABA OO0 PEI'YJIIOBAHHSA B3AEMOBIJHOCHH
HNPE3UJIEHTA PECITYBJIIKHU TA YPALY BIAITIOBITHO

KOHCTUTVYIIIi ®PAHITY3bKOI PECIIYBJIIKH 1958 POKY
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JocBin QpaHIy3pKOTO KOHCTHUTYIIIOHANI3MY, 30KpeMa, peaii3allis
moOymoBH 1 B3aeMonii BUIIMX OPTaHiB BIAAHW, € HAAOAHHSAM CBITOBOI
MPaBOBOi MyMKH, IO OOTPYHTOBAHO IIIKABHTH i HAYKOBIIB, 1 TPaKTHKIB

27



KOHCTHTYLIIHHOTO Ipouecy.Bubip Ha KOpUCTh NpPEe3UIEHTCHKO-TIapIaMeHT-
CbKOi pecryOniky, Ha 3pa3ok (paHIly3pkoi 3poOwiia He OfHA JAepKaBa,
Hanpuknan, [lopryranis, Pymywnis, JlurBa, Manarackap, /lemokparnuna
Pecny6uika KoHro Ta iHii (3BU4aiiHo, 31 cBOiME 0cobnuBocTsiMu) [1].

OpHUM 13 B@XJIMBUX OO0 €KTIB KOHCTHUTYIIHHOTO MpOLECY € B3aEMO-
BimHOCHHH [Ipe3mmenTta i Ypsmy, OCKUTBKH iXHA ISUIBHICTH € Oe3rmoce-
PEIHBOIO peali3alli€io MOBHOBAKEHb BUKOHABYOI T1JIKH BIIA/IH.

Posrnsaemo mexanism B3aemonmii IIpesmnmentra Pecmy6Omiku i Ypsany,
nependauennii Koncturymieto @panmysskoi PecmyOmikm 1958  poxky.
Bkazanuii MexaHi3M B3aeMOJii Oe3MocepeIHbO MOB'SI3aHUN 3 TPOIIETYPOIO
oOpanns (mpusHayenns) [Ipesumenta PecnyOmiku, I[Ipem’ep-minicTpa Ta
YjeHiB Ypsay, a TaKoXK iXHIMH OCHOBHUMH IMOBHOBa)KEHHSIMH, depe3 SIKi
peanizyerbes Bnana [Ipesunenra Pecriyomiku i Ypsny.

[IpaBoBuii craryc [Ipesunenta PecryOmiku ta Ypsiny

Crarts 5 Koncrutynii [2] BcranoBmroe, mo Ilpesunent PecmyGuiku
3abe3nedye HanexHe noTpuManHs] KoHcrurymii.

BimmoBimao mo crateit 6, 7 Komcturymii Ilpesmment PecmyOmiku
obupaeThcst aOCOMOTHOIO OUIBIIICTIO MOJAHMX TOJIOCIB Ha II'ATh POKIiB Ha
3arajJbHUX IPSMHUX BUOOpax.

Taxox, 3rigHo 3i crartsamu 8—10, 12, 13, 15 Koncrutyuii [Ipesnaent
Pecny0Outiku, cepen iHIIOT0, 3MIHCHIOE HACTYITHI TOBHOBAXKCHHS:

— nmnpusHadae [Ipem’ep-MiHiCTpa, a TaKOX NPUIKHIE BUKOHAHHS HHUM
000B’SI3KIB 3a IMOaHOI0 OCTAHHIM 3asiBH PO BiJICTaBKY;

— 3a nogaHHsM [Ipem’ep-MiHICTpa NpH3HAuYa€ IHIIUX YICHIB YpsLy
1 IpUNUHSIE IXHI TOBHOBAXXCHHST,

— TrosioBye y Pani MiHICTpIB;

— TIPOMYJBIYE 3aKOHH NpoTAroM 15 aHIB micns mepemaui  Ypsay
OCTaTOYHO YXBaJIECHOTO 3aKOHY;

— TcnsA KOHCYNbTamii 3 YpsSJaoM i ToioBaMH MajiaT MOXE OTOJIOCHUTH
mpo po3mnyck HamionansHuX 300piB;

— TIAMUCYE OPIOHAHCH Ta NIEKPETH, yXBaJeHi Pagoro MiHiCTpiB;

— € FOJIOBHOKOMAaH/IYIOUNUM 30pOWHUX CHIL.

Takox cmig 3a3Hauntd, wo axkTh llpesugenra PecnyOumiku, okpim
Bu3HaueHnX KOHCTUTYIi€l0, KOHTpacurHytoTbesi [Ipem’ep-miHicTpoM i,
3a HEOoOXiJHOCTi, BIINOBIIANGHHUMH MiHICTpaMHu, W0 TnepeadaueHo
crarrero 19 Koncruryii.

B cBoro uepry, 3riguo 3i crarrero 20 Koncruryuii Ypsa BusHauae
i mpoBoauTh mnosiTuKy Hamii. B Horo posnopsmpkenHi mepeOyBaioTh
aaMiHicTparis 1 30poiiHi cunu. Ypsn BignoBinansHuid nepexn [TapnamenTom
1 T IKOHTPOJILHUI OCTaHHBOMY BiAIIOBIAHO 110 cT. 24 KoHCcTuTyii.
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Bzaemoginnocunu Ilpesunenra ta Ypsny

HeoOxinHO Takox 3ayBakuTd, mo KOHCTUTYLiS NpsSMO HE BH3HAYAE
KepiBHMKa BUKOHABYO]I BJIa Iy, ajie CUCTeMHUI aHaii3 HopM KoHcruryuii nae
0oOTpyHTOBaHI MmiACTaBU BBakKaTH TakuM came IIpesmmeHTta PecmyOumikwm,
OCKIJIBKH:

— Ilpesunent Pecmy0iiku Mae BceHapoAHWH MaHIAT, IO, IPHUPOIHEO,
Hajae HOro IMOBHOBa)XKEHHSAM Oimpmioi Baru y mopiBHAHHI 3 [Ipem’ep-
MIiHICTpOM;

— Ilpesunent Pecmy6mixkm mnpusHauae IIpem’ep-minicTpa 1 uieHiB
VYpsay, 10 € CBITYEHHSM BIAMOBIAHOI i€papXii y CHCTEMi BHIIUX
Jiep)KaBHUX OpraHiB;

— mo-tperte, [Ipesunent Pecny0miku ronosye y Pani MiHICTpiB, a Takox
€ TOJIOBHOKOMa@H/yBayeM 30pOWHHMX CWJI, IO TaKOX IiJKPECIIOE HOro
JIOMIHYIOYy POJIb Y CUCTEMi BUKOHaBYOI Biiau PpaHiry3pkoi PecryOmik.

3 iHmoro 0oOKy, «yMOBHO TiamopsimkoBanuin» [Ipesnnenty PecryOomiku
cTaryc YpsiIy IEeBHOIO MipOI0 BPiBHOBaXKY€EThHCS HACTYITHIMH ITOJI0KEHHIMHI
KoncTHTy1iT CTOCOBHO OCTaHHBOTO:

— VYpan oronomrye Bubopm Ilpesmnenrta, mo mnepembadeHo cT. 7
Koncrurymii;

— VYpsan sianosinaneHuit nepen [lapmamenTom;

— yyacTh Ypsoy y KOHCYNbTalisxX mepes yxBaneHHsM [IpesupeHtom
pillieHHs PO pillieHHs npo po3nyck HanioHansHux 300piB;

— KoHTpacurHaiis aktiB [Ipe3unenra [Ipem’ep-MiHicTpoM Ta, y niepen-
0ayeHUX BHUIMA/IKaX, MiHICTpaMHu.

Oxkpim Toro, ciix noaaty, mo Koncrurynis He Hanae npasa [Ipesunenty
PecnyOmiku BinnpaButu Ypsiay BiICTaBKY.

Takum unHOM, BHKOHaBYIH Biani Ppanmysskoi PecmyOmikn, oprasi-
30BaHii BianoBigHo 10 Koncrurynii 1958 poky, npuTamMaHHUHA TEBHY
JIBOICTICTh, OCKIIBKM BKa3aHa Biaga peamizyerscs [Ipesnaentom Pecry6-
niku 1 YpsooM omHoYacHO. BinmoBimHO, 3a3Ha4ueHa IBOICTICTh Ma€ O3HAKH
IHCTUTYHIHHOI CYNEepEeYHOCTi, SKi YacTO TPOSBISAIOTHCA Ha MPAKTHIN
y nepioau koradirauii [3, ¢. 140], xonu [Ipe3unent PecniyGmiku i [Ipem’ep-
MIHICTp HaJeXaTh J0 PI3HUX MOJITHYHUX CHJI, IO MPHU3BOJUTH [0
KOHCTHTYLIHHHUX MPOTHUCTOSIHb. BoJHOuYac, KOHCTHUTYIIfHA IpaKTHUKa
Opanny3pkoi  PecnyOmiku €, 3arajgoMm, CTaOUIbHUM —IPOLECOM, IO
3a0e3nevyeTbcs JAEMOKPATUUYHHMHU TPAIMLISIMH KpaiHH, JOTPUMaHHAM
BUIIMMH OpraHaMH, 30KpeMa, BHUKOHABYOi, BJIAAM y CBOIH MisUIbHOCTI
NPUHLOUIY BEPXOBEHCTBA IpaBa, a TaKOX BPIBHOBAXEHHM pPO3MOAIIOM
BJIaJJHUX TOBHOBA)XEHb.
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ICTOPUKO-IIPABOBUI AHAJII3 AKIIT «BICJIA»
Y KOHTEKCTI PIIIEHHSA ITOJIBCBKOI'O ITPOKYPOPA IITH
ITPO 3AKPUTTSA CJIACTBA Y CITPABI

Jlamko €Breniii €BrenoBu4
Kanouoam mexniuHux Hayk, 0oyenm xageopu yueiibHoi besnexu,
OXOpOHU npayi, eeode3ii ma 3emneycmporo
Kpemenuyyvruii nayionanvruil ynisepcumem
imeni Muxaiina Ocmpoepadcbroeo
M. Kpemenuyx, Yrpaina

HIxypnena Oaexcanap CepriiioBuy
3000y8au nepuiozo (6axkaniaspcbko2o) pisHs oceimu
gaxyrememy npasa, 2yManimapHux i COYianbHUx HayK
Kpemenuyyvkuii nayionanvuuii ynigepcumem
imeni Muxaiina Ocmpoepadcwvkoeo
M. Kpemenuyx, Yrpaina

3HayHMiA CYyCHUIBHUN pe30HaHC B Ykpaini Ta [lonblli BHKIHKAIO
pIlIEHHST TPOKypopa BiIIUTy KOMicCii pO3CHigyBaHHS 3JI0YHHIB MPOTH
MOJIBCHKOTO Hapoay B PsieBi miogo NMpUIMHEHHS PO3CIiAyBaHHS CIPaBU
PO MEPEeCesICHHs KUTENIB MiBAeHHO-cXiqHol [Tonbii y 1947 poni y pamkax
akiii «Bicnma». 3a3HaueHe pilIEHHS BHIJBIIAE SK CIpoOa BHUIIPAaBIaHHS
3JI0YMHIB KOMYHICTHYHOTO pexuMmy y Ilombimi, siki BKe JeMOKpaTHdHa
MOJIbChKA BJIaJia HEOJHOPA30BO 3acy/KyBajla Ha HANBHIIOMY AEp>KaBHOMY
piai. Tak, y 1990 pomi axmito «Bicma» 3acymuB ceHaT PecmyOuiku
[Mompma [1].
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Hananns mpaBoBOi OLIHKM KOHQUIIKTaM, SIKi CTajJHCh y MHHYJIOMY
€ HEeIIPOCTOI0 CIPABOI0, OCKIIBKM MDKHApOJHO-TIPaBoOBa 0a3a, sKa CKIajae
MDKHapoJHe NpaBo, y ToW 4ac mepeOyBana TUTBKM Ha CTalil popMyBaHHS,
TOMY OUIBIICTE OIIHOK € CYTO TONITHYHUMH. BiamoBimHO, NHTaHHA
npaBoBoi kBamidikamii akmii «Bicmay € BaXJIMBEM W akTyanbHUM. BomHo-
gac, TemepimmHsd OpUAnYHA peabimiTamis axmii «Bicma» cymepeduTtsb
yCTaJeHOMY HayKOBOMY MOTJIAAY Ha ITI0 MOJiI0 i B YKpaiHi [2], # y [Tompmi
[3], a Tako)k KOMIPOMETY€ OpPTraHU IPOKYPaTypH, OCKITBKH HEMOMIIUBO
MPOBAJAUTH PO3CIITyBaHHSA Ta HE 3BaKaTH HAa 3HAYHY KiJIBKICTH JIFOJICHKUX
KEPTB HACWILHHIIBKOT JAenopTallii.

VYkpaiHCbka TOBCTaHChKa apMis Oyjia €IUHOI CHIIOI, SKa MOrJa
MPOTUCTOSITH KOMYHICTHYHUM pEXKHMaM Yy TIOBOEHHMH TIIepiox Ticis
3akiHueHHs JIpyroi cBiToBoi BiifHHM. 30Kpema, NpPOJOBXKYyBajla BECTH
MacmTabHi BoeHHI 1ii micns yita 1946 poky Ha 3akep30HHI — YKpailHCBKUX
€THIYHMX 3€MIISIX, SKI Bimidmu micas BiviHM mo Ilodemm, a came:
Xommvuiuuu, Ilocsuns, JlemkiBiuau. IToBcTaHIi Many Ha METi 3aXHUCT
MICIIEBOTO YKPaiHCBKOTO HACEJEHHsS, 00 YHEMOXJIMBHTH «ACyKpaiHi-
3amiro» 3akep30HHS.

[Tomechke KEpIBHULITBO, KOPHCTAIOYHCh 13 CHTyamii, ITOB’I3aHO]
31 BOMBCTBOM 3acTynmHHMKa MiHicTpa oboponu Ilompmi Kapons Csepues-
CBKOTO, TpPOBEJIO 3alUlaHOBaHy paHille akiio «Bicma» — mpumycose
MepecesieHHsT  yKpaiHiiB yrmud kpainm. Ilix wac mnpoBemeHHs aKiii
3aCTOCOBYBABCS MO0 YKPATHIIIB MPHUHIUI KOJCKTHBHOI BIAMOBIIAIBHOCTI,
nmoiOHUM «marudikanii» Mi>KBOEHHOTO TIEPIOTY.

Herani npoBeaeHHs akuii «Bicnay nokasyroTs, mo ii opra"izatopu Maiu
Ha MeTi He Tak moboporu YIIA, siIK «OCTaTOYHO pO3B’S3aTH YKPaiHCHKY
npobnemy B IToxpmii». IIpoTu nBOX THCSY MOBCTaHIIB OYyJIO BHCTaBICHO
20 THCSY TIONBCHKHUX BIHCHKOBHUX, aje JIKBIAyBaTW HEH pyX MOJIbChKa
KOMYHICTHYHA BJIaia 0€3 IPUMYyCOBOTO IMepeceeHHs yYKpaiHIiB He 3MOTIa.
IToka3zoBo, 1m0 cepen YKpaiHIIB BHCENCHHIO MUIATaNd 1 WICHH
KOMYHICTHYHOI MapTii # yYaCHUKH YEPBOHOTO MapTH3aHCHKOTO PyXYy, IO HE
HAJla€ MIJICTaB TPAKTyBaTH X SIK OJHOPIJHY Macy 3 BHpa3HO HallioHaiC-
TUYHHMH, aHTUIIOJILCHKUMH i aHTUKOMYHICTHYHUMH norisiaamu. KinbkicTh
MepeceieHNX YKpaiHIB y KOXKHOMY HaceleHOMY IyHKTI He Mala
nepeunlyBatu 10% 3arajabHOI YHCENBHOCTI XKHTENIB, IO CBIIYHUTH IPO
MOJbCHKI HaMIpW LIIKOBUTOI acHMMUIALII yKpaiHLIB Yy CyHIIBHOMY TOJIb-
ChbKOMY CEpEIOBHILI.

I3 BHCHOBKIB CIiiCTBa, IPOBEAEHOTO IPOKYPOPOM BiAUTy KOMicil
PO3CITiyBaHHS 3JI0YMHIB IPOTH MOJBCHKOTO Hapoay B PsiieBi BHILIMBaE,
IO eBaKyamis oci0 yKpaiHChKOi, JIEMKIBCHKOI Ta IIOJILCHKOI HalliOHAJb-
HOCTEW Maja NMPEBEHTUBHO-3aXUCHUM, a HE PEINPECUBHUI XapakTep, IO €
Iy’)KE CXOXKHM 31 CIOBAaMH CaMOIIPOTOJIOMIEHOTO TIpe3uaeHTa bimopyci
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Anakcanopa Jlykawenxu MO0 TOYATKy MOBHOMAcIITaOHOTO POCIHCHKOTO
BTOPTHEHHsI B YKpaiHy. 3a3HauaeThCs, IO il Yac po3ciliyBaHHs He Oyio
JKOIHUX ICTaB JUId BUCHOBKY, IO MEPECENEHHS € 3JI0YHHOM IIPOTH
JFOJICTBA YW KOMYHICTUYHHM 37109MHOM. CIIZCTBO TaKOXK HE MOKa3ajo, 1o
mig Yac MNpUAHATTA [OCTaHOBH IIPO IEPECENICHChKY aKIiio Oylo
MIEPEBUILCHO MMOBHOBAKCHHS, 3JIOBXXHBAHO CBOIMH OOOB’S3KaMH YH BOHH
JIisUTH Ha KOy CYCINBHIN abo mpuBatHiil Buroxi [4].

VY BiANOBiABP BapTO 3a3HAYMTH, IO HA MMOYATKY aKIii OyJIO apemToBaHO
3873 ocobm, y Tomy umcimi 700 >kiHOK 1 IiTed 1 3ampoTOpeHo ix [0
koHUTabopy SIBoxHO. Y pokm Jlpyroi cBiToBoi BiiiHM ne Oyna Qimis
koHuTabopy OcBenuim (Aymin). [[ns BHKOHaHHS HOBHX 3aBJaHb OyJI0
MOHOBJIGHO [isTbHICTH Tabopy pimennsMm [lomitoropo LK Ilomscpkoi
pobiTHHUOi mapTii Ta HasBaHO Horo lleHTpanbHuM Tabopom mpami [5].
HatomicTh, chemiagbHO CTBOpPEHHM BilicbkoBUM TpuOyHamoM Oyio
3acymkeHo Bim 22 kBitTHA g0 15 BepecHs 1947 poky 364 mHBUTEHEX
yKpaiHIiB, i3 HUX 173 Ha cMepTHY Kapy Ta BHPOKH BHKOHAHO [6, c. 69;
7,c. 77-78].

Beboro, mpoTsarom KinmbkoxX MicsmiB, Bim 2 TpaBHA A0 31 nwmmHS
1947 poxy Oyimo BHCIaHO A0 pO3NOAUTFYHNX MyHKTIB B OnpurtuHi, [emninky,
Oneceunmi Ta Ilo3mani 443 Ttpancnoptu i3 33149 poamHamm, sIKi
HapaxoByBamu 139975 oci6. VkpaiuiiB 0yno posceieHo y 76 moBiTax,
mo y 9 ToroyacHux BoeBojcTBax (Ha 19 3aranmom), a came: bigocronpkomy —
995 oci6, OmapmTHHCEKOMY — 56625 o0ci0, 'mancekomy — 5280 oci0,
Komamiacekomy — 31169 oci6, Illerincekomy — 15058 oci0, Ilo3nan-
cekomy — 1437 oci0, 3enenoripcbkomy — 10870 oci6, BpomnmaBcbkomy —
15491 oco0y it Ononbcbkomy — 2542 ocobwu [8].

3IiHCHIOIYN TPUMYCOBY NETOPTALiI0 MOJBChKI BIFICHKOBI CITAIIIOBAIIN
MOKMHYTI ceja Ta HUIIMIN 1aM’ ITKH YKpaiHChKOI MaTepiajbHOI KyJIBTYpH.
3a Bech MiCNABOEHHWH Tepiox Oyino 3HumeHo Oinbme 300 1epkos,
240 mepedHAIN PUMO-KAaTOIHMKH, 28 30eperin 9u MeperHsIIN IicIs TPEeKo-
KaTOJMKIB TpaBoCciaBHI Ta 60, mepeBaXHO y HE3aJ0BLIEHOMY TEXHIYHOMY
cTaHi, Oyno mepenaHo y BOJIOJIHHS Jep)KaBHUX abo caMOYIpaBHHX
cTpykTyp [9, c. 171].

[MpaBoBy kBamidikamito akuii «Bicna» BapTO HajgaBaTH BiJIOBIIHO /0
ICHYIOYUMX Ha CBOTOJHI HOPM MiKHapomHoro mpaBa. Came TOMY st
JIOCSITHEHHSI TIOCTaBJIEHOI METH JOCIHIPKEHHS BHKOPUCTOBYBaTUMYThCS
NoJio)KeHHss Pumcbkoro craryty MixknaponHoro Kpuminaienoro Cyamy
B YaCTUHI HAaHOUIBIII CEPHO3HMUX 3JIOUMHIB, SKi BIIHOCATHCS IO FOPUCIUKINT
OTO Cydy, a CcaMe: TI'€HOLMIY, 3JI0YMHIB NPOTH JIIOJASHOCTI, BOEHHHX
3JI0YMHIB 1 3JI0YMHY arpecii, a TakoX IHINI MDKHapOJHO-TIPABOBI aKTH,
SIKi CTOCYIOTBCS TakuWX 3I04YuHiB. Llimkom 3po3ymino, mo akmis «Bicmay
He Moke OyTm KBawmidikoBaHa sK 3mounMH arpecii. ToMmy mpaBoBa
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kBamidikamis akmii «Bicmay 3miHCHIOBATHMETHCS CaM€ Ha MpeIaMeT
MOXJIMBOCTI 11 BiTHECEHHS /O T'€HOLMWAY, 3JI0YMHY IPOTH JIIOASHOCTI
Y BOEHHOTO 3JI0YUHY.

AHani3 HasBHUX JOKYMEHTIB, a TaKOX OOCTaBHH IIPOBEICHHS AaKIIil
«Bicmay CBiTUMTH PO Te, IO METOI0 ii 3miliCHEHHS He OyJI0 MOBHE YU
HABITh YACTKOBE 3HMINEHHs yKPAiHCHKOIO HaceleHHs. MILIocs BHKIIOUHO
Ipo MPUMYCOBE IIEpPecelIeHHs 3 Miclb IX IOCTIHHOTO NPOKUBAHHS
T4 CTBOPEHHS YMOB, fKi MEPEIIKOPKAIN TIOBEPHEHHIO Ha3a. [pyHTYIOUHCH
Ha I[bOMY, BIAMOBIZHO 10 HOPM MIKHApOXHOrO TpaBa akimis «Bicmay
He MoXke OyTu kBawidikoBaHa sk reHorma. OTxke, akuis «Bicma» 3aramom
MoKe OyTH KBaTi(piKOBaHA SIK 3JI0UMH MPOTH JIFOSTHOCTI.

JloKyMeHTaNbHUMH JIaHUMH HE MiATBEPIKYETHCS HASBHICTH CTaHOM
Ha KkBiTeHb 1947 poky oOcraBuH, ski 6 0OyMOBIIOBaIM HEOOXiTHICTH
VKUTTS  Oe3nexosux 3axodie MO0 NHUBUIBHUX 0CI0  YKpaiHCBKOTO
MOXO/DKEHHSI caMe IUIIXOM HOro IPEMYCOBOTO mepeceneHHs. Tomy
MPUAHATTS PIMICHHS PO ACMOPTALiI0 Y paMKax akimii «Bicmay BigOyBamock
13 IPUYHH, SKi OB’ A3aHi 3 KOHQIIKTOM IOIECHKOTO YPSAY 31 CTPYKTYpaMu
VIIA, Ta 3 METOI0 BHpIIIEHHS «HAI[IOHANBHUX» CYNEPEeYOK W YTBOPEHHSA
MoHoeTHigHOI [lomecekoi mepkaBu. Omxke, akmis «Bicma» moxe Oytu
KBaJTipikoBaHAa K BOEHHUH 3JIOYHH.

3 orsay Ha Te, MO JIernopTallis YKpaiHChKOrO HaceJeHHs 3IiHCHIO-
BaJIacsl 3 4iTKO BU3HAYEHHX TEPUTOPIN Ha MiBJEHHO-CXIJIHOMY NPUKOPAOHHI
[Monpuii i3 3a00pPOHOI0 CaMOBLILHOTO MOBEPHEHHs Hazaj, akuis «Bicma»
MoXe OyTH KBaJTi(hikOBaHa SIK €THIYHA YUCTKA.

3a pesynpTaTaMu aHajily MOJMIN, SKi IMOB’sS3aHI 3 OpraHi3aii€l Ta
Oe3mocepe/IHiM MPOBEACHHAM akIlii «Bicia», BoHA BIAMOBIAHO IO HOPM
MDKHapOJHOTO TpaBa He MOke OyTH KBami(ikoBaHa SIK 370YMH arpecii 4m
rerouua. HaroMicTh 3a3HaveHa akuisi Moxe OyTH KBaJlipiKoBaHa K 3JI0YMH
MIPOTH JIFOASTHOCTI, BOEHHHUH 37109MH, a TAKOX SIK CTHIYHA YHCTKA.
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IPABOBI IIIJICTABA OEMEJKEHHSI IIPABA
HA TAEMHUIIO KOPECIHOHAEHIIT B YMOBAX JIi
OCOBJIMBUX ITPABOBUX PEKUMIB B YKPATHI:
TEOPETHYHI TA MIPAKTUYHI TPOBJEMU PEAJII3AIIT

JleBuenko Anina BanepiiBna
acnipanmia Kageopu nyoniuHo20 ma MidDCHApOOHO20 Npasa
JIBH3 «Kuigcokutl HayioHanbHull eKOHOMIUHUL YHIeepcumem
imeni Baouma ['emomanay
M. Kuis, Yxpaina

[eBHo, 111 APy POKIB TOMY CKJIAJHO OYyJIO JOMYCTUTH IyMKY PO Oyib-
sIKi BIICBKOBI [Iii, pakeTHI yIapu, MacoBi BOMBCTBA IMBIIEHOI'O HACEIICHHS
B Cy4YacHOMY JIEMOKPAaTHYHOMY CBITi, 30KpemMa 1 Ha TepuTopii YKpaiHu.
Omnak  «OpaTcbka»  pocis  JOBella MPOTWICKHE, CIPOBOKYBABIIU
CBOIMH JKOPCTOKMMH 1 NHWHIYHAMH MiSMHA BBEICHHA B YKpaiHi IBOX
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0COOJIMBUX MPABOBUX PEKMMIB — Ha3BUUAMHOTO 1, B)KE MEHII HiX 3a 100y,
BOEHHOTO CTaHIB.

BezyMoBHO, XUTTs KOXKHOTO B YKpaiHi 3MiHMiIoCch. Ha 3MiHy MupHHM
CHOKIHHMM JHSM, HAalOBHEHHMMH OyJE€HHMMH CIpaBaMd 1 IUIAaHAMH
Ha Maii0yTHe, IPUHIIUIN CTPax 3a CBOE KUTTS, MEPEKUBAHHS 3a ONM3BKHUX,
00MOOCXOBHINA, OKYTAIIiSI, pAKEeTHI OOCTPINK Ta iHIII KaXiTTs BiHU. Pazom
3 THM, K HAA3BUYANHUHA, TaK i BOEHHUI CTaHU BHECIH 3MiHH B IPAaBOBHU
cTatyc ocobu, mepe0aunBIIN OKpeMi 0OMeXeHHs i1 mpaB i cBoOOI.

I[Ipu 1pOMy, 3acTOCOBYIOUM Oymb-sIKi OOMEXEHHS IIpaB 1 CBOOOJ
JIIOZMHU, KOXKHA KpalHa KepYyeThCs MOJOXKCHHAMHU cTaTTi 29 3araibHOi
JIeKyIaparii mpaB JIOJWHH, SIKOK TMependayeHo, 1Mo HpH 3AiHCHEeHHI IpaB
i cBOOOA KOXKHA JIIOAMHA TIOBMHHA 3a3HAaBaTH TUIBKM TAaKUX OOMEXEHb,
SKI BCTAQHOBJIEHI 3aKOHOM BHKJIIOYHO 3 METOIO 3a0e3leUeHHs HaJeXHOI'O
BU3HAHHS 1 MOBaru Ipas i cBOOOJ IHIIMX Ta 3a0e3MeUYeHHs CIpaBeJIUBHX
BAMOT MOpalli, TPOMAJCBKOTO TOPAOKY 1 3araixbHOr0o I00poOyTY
B JIEMOKPATHYHOMY CycrinbCTBi [1].

Crarreto 64 Kouctutymii VYkpainm nepen0adeHO BCTaHOBJICHHS
0oOMe)keHb IpaB i CBOOO JIIOAMHN B YMOBaX BOEHHOTO ab0 HaA3BUYAHHOTO
CTaHy i3 3a3HAYCHHAM CTPOKY IMX OOMEXEHb Ta 3a3HAueHO IMEeperiK Mpas,
SKi He MOXYTb OyTH oOMexeHi. BpaxoByioum, o B IIbOMY NEpENiKy IpaB
BiICYTHE TapaHToBaHe crarreio 31 OcHOBHOrO 3akoHy YKpaiHH MpaBO Ha
TAEMHUIIO JIUCTYBaHHS, Telle)OHHUX pPO3MOB, TenerpadHoi Ta iHIIOT
KOPECIOH/CHIIIT, TO, WMOBIPHO, IO TaKe MPaBO MOXXE OyTH OOMExeHe
B YMOBaX JIii 0COONHBHX MPaBOBHUX PEXUMIB [2].

BonHowac, BapTO 3ayBa)kHUTH, LIO II€}0 KOHCTUTYLIHHOIO HOPMOIO JIMIIE
nepen0avaeTbcsi  MOXJIMBICTH ~ OOMEXKEHHS  IMpaBa Ha  TAaEMHHUIIO
KOpECTIOHICHII] i3 3a3HaYeHHAM (POPMAaTbHUX MiJCTaB 1OTO OOMEKEHHS —
BBE/ICHHS Ha/3BUYAaHOTO a00 BOEHHOTO CTaHy. A TOMY, OYEBHIHO, IS
KOHCTHTYIIIfHa HOpMa Mae€ y3arajJbHEHHH XapaKTep, y 3B’ 43Ky 3 UUM JJOCUTh
CKJaMHO Yy BCIX BHIAAKaX YITKO BHU3HAYMUTH MEXi peaizarii
KOHCTHTYLIHHOTO cTaTycy ocodu [3, c. 89].

Tomy came 3akoHamu Ykpainu «IIpo mpaBoBuil pexum HaJ3BUYalHOTO
crany» Ta «IIpo TpaBOBHil PEKUM BOEHHOTO CTaHY» KOHKPETH3YHOTHCS
MiZICTaBH OOMEKCHHS MpaBa HAa TAEMHUIO KopecmoHacHiii. Tak, aHaii3
HOpPMaTHBHUX aKTiB PO BOEHHUH Ta HAJ3BUYaWHMH CTaHHU JIO3BOJISE
y3araJlbHUTH IJICTaBU BBEJEHHS LIMX OCOOJMBUX IPABOBHX DPEXUMIB Ta,
BiJINIOBITHO, TUMYACOBOI'0, Ha MEPIioj Mii IUX PSKUMIB OOMEIKEHHS MEBHIX
IpaB 1 cBOOO, 10 SIKMX CIIi/T BiIHECTH:

1) 30poiiHy arpecito 4u 3arpo3y Hamamy;

2) HeOe3meKy Jep)kKaBHIH He3alneXHOCTI YKpaiHu, 11 TepuTopiajibHii
LIUTICHOCTI;
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3) BHHHKHEHHS OCOOJHMBO TSKKHX HAJ3BUYAWHHMX CHTyaliil TEXHOTEH-
HOTO Ta MPHUPOJHOTO Xapakrepy (CTUXIHHOTO JHXa, KaracTpod, 0cOOIMBO
BEJINKUX IIOKEX, 3aCTOCYBaHHs 3aco0iB ypaskeHHs, HaHAEMii, MaH300Tii
TOIIO), IO CTBOPIOIOTH 3arpo3y JKUTTIO 1 370pOB’I0 3HAYHUX BEPCTB
HaCeJIeHHS;

4) 3miliCHEHHS MacOBUX TEPOPUCTHYHUX AaKTIB, IO CYHNPOBOIKYIOTHCS
3aru0esuTio JIoIeH Y PyHHYBaHHSIM OCOOJIMBO BaXKIMBHUX OO’ €KTIB KHUTTE-
3a0€e3I1eUYeHHS;

5) BUHWKHEHHS MDKHAIIOHATBHUX 1 MIDKKOH(ECIHHUX KOHQIIIKTIB,
0JIOKyBaHHSI a00 3aXOIUICHHS OKPEMHX OCOOJIMBO BaXKJIMBHUX 00’€KTiB abo
MICIICBOCTEH, 10 3arpOXKYIOTh OE3Iell TPOMAJISH 1 HOPYIIYIOTh HOPMATIbHY
TUSUTBHICTh OPraHiB JEp)KaBHOI BIIAAM Ta OPraHIB MICIICBOIO CaMOBpS-
JTyBaHHS;

6) BHHHKHEHHS MacOBHX OE3MOPSIKIB, IO CYHPOBOKYIOTHCS HACHITb-
CTBOM HaJl TPOMaJsTHAMH, OOMEXYIOTh IX IpaBa i cBOOOIH;

7) cnpoOu 3aXOIUICHHS JIEepKAaBHOI BIAAM YU 3MiHH KOHCTHTYLIHHOTO
naxy YKpaiHU IUITXOM HacHIIbCTBA;

8) MacoBi Tmepexomu IEepKaBHOTO KOPHOHY 3 TEPUTOpil CyMiKHHX
JIEpKaB;

9) HeoOXimHICTh BiHOBJICHHS KOHCTUTYIIHHOTO TPABOIOPSAKY 1 [TisUTh-
HOCTI OpPraHiB ACP)KaBHOI BT IH.

BBakaeThbcs, 110 came I1i MiACTaBH CIAYT'YIOTh OCHOBOIO ISl THMYACOBOTO
OOMEKeHHsI TpaBa Ha TAEMHHIIO JIUCTYBaHHS, Tele(OHHUX PO3MOB,
TesierpadHoi Ta iHIIO! KOPECTIOHCHIIT B YMOBax Aii 0COONMBUX MPaBOBUX
PEKHUMIB.

OpHak, HallOHaJbHE 3aKOHOJABCTBO, Y TOMY YHMCII BHIE3a3HAa4YeHi
3aKOHM YKpaiHu HE MICTATh TIYMaueHHs, IO CaMe BapTO PO3YMITH IIiJ
MIOHATTSAMH «30pOiHa arpecis», «3arposa Hamamy», «Hebe3neka aepaBHii
HE3aJIeKHOCTI Ta TEPUTOpialibHIA IIJTIICHOCTI», «MacoBi Oe3mopsiaKny,
«MDKHAIOHANBHI  Ta MDKKOH(QeciiHI KoHGumKTH». ToMmy, OYEeBHIHO,
IO MO CYyTi BBEJICHHS PEXHMY HaJI3BHYaifHOro ab0 BOEHHOTO CTaHy Ta,
BIJIMIOBITHO, BCTAHOBJICHHS OOMEKCHb MpaB i CBOOO/ JIFOMHU, MOXKE MaTH
MiCIle 3 TMiACTaB, siKi BOAYAlOTHCS MOCTATHIMA Ha AyMKy wieHiB Pamu
HalioHanbHOi Oe3neku 1 oOopoHu VYkpaiuu, [Ipesupentra VYkpainu
Ta HApOJHMX JemyTatiB [4, c. 75].

Kpim TOro, HOpMH HaliOHaIBHOTO 3aKOHO/ABCTBA, 30KpeMa CTarTs 64
Koncrurynii Ykpainu, 3aqumaroTe Ha pO3Cy[] YINOBHOBAXEHUX OpraHIiB
3a HasIBHOCTI JIOCTATHIX Ha X JyMKy HiJICTaB JUIsl BBEACHHS HaJA3BHYaliHOTO
a00 BOEHHOT'O CTaHy, 1 MUTaHHS IPO Te, SKi [IpaBa i CBOOOAN JIIOANHE MOXKHA
00MeKyBaTH y 3B’SI3KY 13 BBEJCHHIM TaKMX OCOOJIMBUX MPABOBUX PEKHMIB.
Ile 3ymoBiIeHO THM, IO B YKpaiHi i€ Taka MOJENb PpETYIIOBaHHSI
oOMekeHb, sKa mependadae KOHCTHUTYIIMHO 3aKpilUICHHH Iepelik IpaB
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1 cBOOO JIIOAMHM, SIKi HE MO’KHAa 0OMEXyBaTH HaBiTh 32 YMOB Jii 0COOIMBHX
NpaBoBUX pexuMiB. [lpm 1bOMy BBaXKaeTbcs, IO ICHYIOYa MOJEIb
HE B TMOBHIH Mipi BIiANOBiZae BHMOTaM IIPaBOBOI JEP)KaBH, OCKUIBKH
HaWOITBII ONTHMAIBFHOIO BUIAETHCS TaKa MOJENb PEryJIIOBaHHA 0OMEXeHb
IpaB JIIOAWHH, 32 SIKOI KOHCTUTYIIS Jep’KaBH 3aKpIILIIO€ BHUYCPIHUI
TIepeJTiK IMpaB, Ki MO’KHA OOMEeXHTH [5, c. 84].

Bomnodac, mpocTeXyeThCS HEBIAMOBIMHICTH KOHCTHTYHIHHOI HOPMH
cTarTi 64, B sKill 3aKpiIUIEHUI HepertiK MpaB, sIKi He MOXHa O0OMEXyBaTu
B YMOBax Iii 0COOJHMBHX IPaBOBHX PEXHMIB, Ta HOPM 3aKOHIB YKpaiHu
«IIpo mpaBoBHi pexHM Haa3BHYalHOTO cTaHy» i «[Ipo mpaBoBUil pexum
BOEHHOTO CTaHy», SKUMM IepeabaueHo Bumorun 1o Yka3y Ilpesunenra
VKpaiHu TNpo BBEAEHHS TOrO YH IHIIOIO IPAaBOBOIO PEXHMY MO0
BCTAHOBJICHHSI BHYEPITHOTO TMeEpeNliKy KOHCTUTYWIHHMX mpaB 1 cBoOOJ
JIFO/TMHH, SIKi OyAyTh THMYacOBO 0OMEKYBaTHCh.

Tomy HeoOXiZHO Ha 3aKOHOAABYOMY DiBHI, 30KpeMa B 3aKOHAX YKpaiHu
«IIpo mpaBoBHil pexuM BO€HHOro crany» Ta «lIpo mpaBoBuUil pexuMm
Ha/[3BUYAHHOTO CTaHy», HaJaTH BU3HAUCHHS IOHATTIM «30poiiHa arpecis»,
«3arposa Hamagy», «HeOe3neKa JepKaBHIi He3aIeKHOCTI Ta TEPUTOPiaIbHIN
LUTICHOCTI», «MacoBi Oe3MOpsAAKM», «MDKHAIIOHANBHI Ta MIKKOH(ECiHHi
KOHQUIIKTH». AJDKe HOPMATHBHO 3aKpilsieHE TIYMadYeHHS IUX TIIOHSTH,
K1 € TiacTaBaMu il OOMEKEHHS sSIK MMpaBa HA TAEMHHMINO KOPECIOHICHIII
B YMOBax HaJ3BHYAiHOIO Ta BOEHHOTO CTaHy, TaK 1 IHIIMX MpaB i cBOOO[
JIIO/IMHM, HAJaCTh rapaHTil YHUKHEHHS HEOOIPYHTOBAHOTO Ta HAJAMIPHOIO
0OMEKEeHHS LINX TIpaB.

OKpiM TOT0, BUIAETHCS IOPEUYHUM TpaHC(HOPMYBATH YKPaiHCHKY MOJIEIb
peryioBaHHsS OOMEXEHb MpaB 1 CBOOOJ JIIOJUHH, CEpell SKUX 1 MpaBo
Ha TAEMHHINIO KOPECTIOHICHIII, B yMOBAaX BOEHHOTO Ta HaA3BHYAWHOTO
CTaHy 3 ICHYIOYOi MOJENi 0 HaHOUIBII ONTHMAIIbHOI, SKa MpHUTAMaHHA
MIPAaBOBUM JIep)KaBaM, IPH SKil KOHCTUTYIIIE€I0 BCTAHOBIIIOETHCS TIEPENTIK THX
IpaB, sIKi MO>KHA OOMEKHTH B YMOBaX BOEHHOTO UM HA/J3BUYANHHOTO CTaHY.
Tax, peKOMEHIY€eThCS 3aMiHUTH HaBelleHH B cTaTTi 64 OCHOBHOTO 3aKOHY
VYkpainu nepenik crareit KoHCTHUTYIIT, sSiKi rapaHTyloTh MpaBa JOJUHH, 10
HE MOXYTh OyTH OOMeXeHI B yMOBax BOEHHOTO YM HaJ[3BUYAIHOTO CTaHy,
Ha YITKUH Mepenik mpaB i CBOOOX JIIOJMHH, SKI MOXYTh OyTH OOMEXKeHi
B Takux ymoBax. Lle no3BosmuTh edekTuBHO 3a0e3rmedyBaTd 1 3axHIIATH
ui mpaBa, y TOMy 4wucIii, rapaHropaHe KoHcruryuiero YkpaiHu mnpaBo
JIIOIMHA Ha TA€EMHHMIIO JINCTYBaHHS, Tele(OHHUX PO3MOB, TejerpadHoi Ta
iHImoi kopecnoHzaeHnii. /o Toro ’x, me HaAacTb 3MOTY TaKOX Y3TOIMTH
HOPMH 1100 OOMEXEHHs IpaB JIIOAWHM, y TOMY 4YHMCHi ii mpaBa
Ha TAEMHHIIO KOPECIOHIEHIIl, B yMOBaxX HaJ3BHYAHHOTO Ta BOEHHOTO
CTaHy, sIKi MicTAThCS B cTarTi 64 KoHCTUTYIIT YKpainu Ta 3akoHaX YKpaiHu
«IIpo mpaBoBHIl pexuM BO€HHOro crany» Ta «lIpo mpaBoBUil pexuMm
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Haﬂ?)BI/I"Iaf/'IHOFO CTaHy» moa0 BH3HAYCHHS nepeniKy JINIIIC TUX HpaB,
SIKi JO3BOJICHO 06M€)KyBaTI/I B yMOBaX HaH3BanﬁHOFO 360 BOEHHOT'O CTaHy
[5, c. 85].
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MPABA JIIOJIJMHU KPI3b IIPU3MY LIIHHOCTEM
YKPATHCBKOI'O HAPOJY

Ha3zapenko Conomis JIrobomupisna
acnipanm 8i00iny KOHCMUMYYIIHO20 NPABA Ma MiCYe8020 camo8psa0y8aHHs
Incmumym Oepoicasu i npasa imeni B.M. Kopeywvkozo
Hayionanvhoi akaoemii nayx Yxpainu
M. Kuis, Yxpaina

Crarrss 3 Koncrurynii YkpaiHu 3akpiluiioe, IO JIIOAWHA, 11 XKUTTS
1 370pOB's, 4ecTb 1 TiJHICTb, HEIOTOPKAHHICTH 1 Oe3meKka BHU3HAIOTHCS
B YKpaiHi HaWBUIIOIO COIIaJbHOIO MIiHHICTIO, a MpaBa i cBOOOMW JIOIWHU
Ta IX TapaHTii BA3HAYAIOTH 3MICT i CIIPSIMOBAHICTh JisUTBHOCTI IepskaBu [1].
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Koncrurynist Yxpaini y po3aini I 3akpimmoe: ocobucti npasa i cBob6ou
(mpaBo Ha XWTTs, HA CBOOOy Ta OCOOHMCTY HEIOTOPKAaHHICTh, Ha CBOOOIY
IepecyBaHHs, Ha IIOBary JO TiJHOCTI, Ha BUIBHMH PO3BHTOK CBOET
0COOHCTOCTI, HEMOTOPKAHHICTD JKUTIA, OCOOMCTOrO Ta CiIMEHHOTO JKUTTS,
TAEMHHITIO KOPECIIOHICHIII, CBOOOIY AWMKHU 1 CJIOBa, CBITOTIIAY Ta Bipo-
CIOBiJTaHHS TOIIO), TPOMAISHCHKI Ta MOMITHYHI MpaBa (Ha ydJacTh B YIIpaB-
JHHI Iep)KaBHUMHU CIpaBaMu, obupatu Ta Oyt oOpaHuM, cBoOoxy 00’€n-
HaHb, IIpaBa Ha iH(OpMaIliro, Ha 3BepHEHH:, Ha MUPHI 310paHHs, Ha CyJOBUI
3aXHUCT, MPABOBY IOTIOMOTY TOIIO), COIiajibHi, €KOHOMIUHI Ta KYyJIBTYpHI
(paBo Ha MiANPHEMHUIBKY HiSIBHICTD, HA MPALI0, CTPAlK, BIAMOYHHOK, Ha
pe3yabTaTd CBOET IHTEICKTYaIbHOI, TBOPYOI MiSJIBHOCTI, HAa COI[abHHIMA
3aXHCT, HA )KUTJIO, HA JOCTATHIN )KUTTEBUH piBEHb, HA Oe3MeyHe JUIsl KHUTTS
1 3I0pOB’S IOBKULIS, Ha OCBITY, CBOOOAY JIiTepaTypHOI, XYIOXHBOI,
HayKOBOI 1 TEXHIYHOT TBOpYOCTi TOI1o) [1].

o crocyeThes popMyBaHHS CHCTEMH TpaB i cBoOOA B YKpaiHi, BUCHI
BiJ[3HAYaOTh, MO mmie mpaBo KwuiBcbkoi Pyci Oyno OLTBII MpoOrpecHBHUM
3axigHoeBponelicpkoro mpasa [2, c¢. 19], «Pycbka IlpaBna» rapanTtyBana
3aXUCT BUTFHIM BEpCTBaM HACEJICHHS, JKIHKA 3a JKUTTS YOJIOBiKa 30epirana
cBOe okpeme MaitHo. Y cepeanmHi XIX CTOMITTS NONBCHKUNA BYCHHN
B. Ma3soiioBenpknii Ha3BaB JINTOBCHKI CTaTyTH HaM STKOIO 3aKOHOJABCTBA
enoxu, 3micT CTaTyTiB IpaBOBY KyJIbTypy, ICTOPHYHI YMOBHU Ta crieliuiky
CycIibHUX BimHOCHH Besmkoro kHs3iBcTBa JIMTOBCHKOTO, 10 CKIIAAY KOO
BXoamna YKpaiHa i sike yHacnmigyBayio mpaBoBi Tpamuuii KuiBchkoi Pyci,
y JOKYMEHTi Oyni BHKIJIaJieHi TpaBa Ta mpuBinel nuiaxtH [3, c. 2; 4, ¢. 5].
Koncturyniss Ilmnmmna Opnuka 1710 poky BigoOpakanma CBITOTJISIHI
LIHHOCTI KO3allbKOi CTapIINHU Ta MParHeHHs: OCTaHHbOI YHOPMYBAaTH JKHTTS
3a BIIACHUMH 3BHYASIMH, TPAAUIIAMH i 3aKoHamMu. L{eil momiTHKO-TipaBoBHiA
aKT BPaxOBYBaB iHTEpeCH HE JIMIIE KO3alTBa (TeTbMaHa, CTApIIMHH, TC€HE-
palIbHUX PaJHHKIB,PEECTPOBOTO, HU30BOI'O KO3alTBA; KO3AIBKHUX JPYKHH,
"oCHpOTIHMX ciMel" TOomO) SK MPOBIMTHOI BEPCTBH, a W pEriaMEHTYBAaB
JKUTTEMISUTBHICTD yXOBEHCTBA, MIMIIAHCTBA, KYIIEITBa i censtHCeTBa [3, C. 26].
«IIpaBa, 3a SKMMH CYAHUTbCS MAaJOPOCIHCHKUN HApOI» CTalM Pe3yJbTaTOM
po6oTH npaBHUKIB ['eThMaHIMHU Ta MICTHIN Y c001 3700yTKH BITYM3HSHOT
npaBoBoi HaykH, IV po3ain mpaB NpUCBSYEHHUIT BOJBHOCTSM 1 CBOOOAaM
[6, c. 28]. III Yuisepcan LlentpansHoi Pagu YHP 3akpimitoBaB psiji npas
1 IeMOKpaTHYHUX JIOCSATHEHb YKpaiHchkoi PeBosrouii, 30kpema, cBobomy
CJIOBa, JPYKY, BipW, 310paHHS, COIO3iB, CTpaiKiB, HEAOTOPKAHOCTI 0COOU
Touro [7, c. 9].

Binbmie Toro nmpo mosary a0 >KiHKH 1 11 paBa Hiwiocs e y JINTOBChbKHUX
cTaryrax, sKi Iepenbadany cBOOOAY BCTYNy Yy MUIOO, 3aKpiIUTIOBaIA
3a JKiHKOIO MaiHOBI mpaBa [8]. B Toif wac komm y €spormi Ha
MDXIEp>KaBHOMY PiBHI ITOYAJIA TOBOPHUTH TIPO MPaBa )KiHOK y XX CTOMITTI.
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upoxkuii mepenik mpaB i cBobox Oyno BukimazeHo y Koncrurymii
VYxpaincekoi Haponuoi PecniyOmiku. 3okpema, y II posaini #inutocs mpo
piBHiCTb, 3a00pOHY KaTyBaHb, 3a0OpOHY HE3aKOHHOIO 3aTpUMaHHS,
HEIOTOPKAHICTh XKHUTJIA, TAEMHHII0 KOPECIOH/ICHII, TPaBO CIIOBA, APYKY,
CYMJIIHHA, OpTraHi3amii, CTpaiKy, CBOOOIY MIiCIIe3HAXOKCHHS, YYacTi
y IepyKaBHOMY Ta MiclieBoMy KHUTTI [9].

Takox 3araJbHOBM3HAHI IpaBa MOXYTh HaOyBaTH OCOOIMBOCTEH
PO3YMIHHS y Pi3HHUX JeprkKaBax, 3BayKarOUH Ha iX CHPUIHATTSA HACEJICHHAM Ta
TIIyMadeHHs YINOBHOB&KCHMMH opraHamu. [lns mpuxiamy, y pilleHHSIX
Koncrutyniiinoro Cyny YkpaiHu BHKJITaICHI HACTYIHI TE3U: «030aBICHHS
JIFOJIMHHM YKUTTS JEP>KaBOIO BHACIIJIOK 3aCTOCYBaHHSI CMEPTHOI Kapy SIK BUIY
MOKapaHHsl, HaBITh Y MEXaX IOJIOKEHb, BU3HAYEHUX 3aKOHOM, € CKacyBaH-
HSIM HEBI/I'€MHOTO TIpaBa JIFOIMHU Ha XHTT, 110 He Bianosigae Koncruryuii
VYxpaiam» [10] (ue TakoX BHIUIMBAE i3 3acaj XPUCTHSIHCTBA 1 IMOCTYJIATIB
BipH, sKi 30epiraauce Ha TepuTopii YKpaiHH NMpOTSITOM CTOJITH; 1 HaBITh
nomnpu 30epeXeHHs TaKoro BHIY IOKAapaHHS 3a BUMHEHHS 3JI0YHMHIB, SK
CMEpTHA Kapa, Y AEMOKPAaTHIHHX JIepKaBax); JTIOJChKA TIMHICTh € HE TUIBKU
MpaBOM, a W KOHCTUTYIIIIHOIO HiHHICTIO, SIKa HAIIOBHIOE CEHCOM JIOJICHKE
OyTTs, € (GyHOAMEHTOM IS IHIIUX MpaB i MIpHIOM BH3HAYEHHS IX
cytHocti» [11]; «Komcrurymitanit Cyn VYkpaiHM BUXOAWTB 3 TOTO,
10 HEMOKJIMBO BU3HAYKUTH aOCOIFOTHO BCIi BHIU MOBEAIHKH (HDi3MUHOI 0co0U
y cdepax 0coOMCTOro Ta CIMEHHOTO JKHTTS, OCKUIBKHA OCOOMCTI Ta CiMEHHI
npaBa € YacTHHOIO TPHUPOJHUX TpaB JIOJUHHU, SKI HE € BHYCPIIHUMH,
1 peasti3yloThCsl B pi3HOMaHITHHX i AMHAMIYHUX BigHOCHHAX» [12].

TakuM 4YHMHOM OCHOBOIO CHCTEMH TIpaB 1 CBOOOJ, BUKJIaJACHHX
y Koncruryuii Ykpainu, € He TiJIbKH MIKHapOJHO-TIPaBOBi akTH (3araibHa
JIeKJIaparist paB JrOAUHN, MiKHapOAHHUN MaKT PO SKOHOMIYHi, COMiaibHi
1 KyJbTypHI npaBa Ta MiKHapoIHUI MakT MPO IPOMaJISHCHKI Ta MONITHYHI
IpaBa TOIIO), a B IEPIIY Yepry BITYN3HSIHI 3700y TKH.

Orxe, Koncturynis YkpaiHu 3akiaia CHCTEMY IIpaB, CBOOO i 000B’513-
KiB JIIOAWHHU 1 TPOMAaJSHHHA, SIKi HE TUIBKH BiZOOpakaloTh 3aralbHOEBPO-
MeCchKi LIHHOCTI, ale 1 HanbaHHs Ykpaincekoro Hapony. IIpu dhopmyBanHi
posniny II Koncrutyiiii Ykpaiau Oyi0 BpaxOBaHO HE TUIBKH €BPOICHCHKUI
JOCBIl 3aKpIIUICHHS [paB, TMOJIOKEHHS MIDKHApOJAHUX KOHBEHIIIH,
a ¥ BmacHuit goceix. Y Koucturymii YkpaiHM 3akpilUTIOIOTh TpaBa
1 cBOOOIU JIFOJTMHHU, KEPYIOUNCH [IIHHOCTSIMH Hapo/1y, HOro MEHTaJILHICTIO.
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KITACUDIKAIIA OPUINYHUX KJIIHIK

00’ ek FOgia OsexcanapiBaa
3000y8auxa neputozo (bakanaspcvko2o) pieHs suujoi oceimu
gaxyrememy icmopii, 6i3Hec-oceimu ma npasga
Llenmpanvroykpaincekuii depaicasHull yHisepcumem
imeni Borooumupa Bunnuuenxa
M. Kponusnuyvruil, Yxpaina

CyuacHuil pUHOK ITparli Bce Oiblie BUCYBa€ BUMOTH HE JI0 KOHKPETHHX
TEOPETHYHHMX 3HaHb, 3 ONIy Ha Te, IO MIATOTOBKA (axiBLs OXOILIIOE
TpUenVHE 3aBAaHHA — (opMyBaHHs 3HaHb, BMiHb 1 HaBHYOK, a caMme,
Ha HaWroJOBHIIIE, MO NPAaKTHYHAX HABUYOK 1 KOMIIETEHII. Y IboMy
aCTIeKTI MiSUTBHICTh IOPHOWMYHUX KIiHIK HaOyBae BaromMoro 3Ha4YCHHS,
aJpKe HaJla€ CTYJCHTaM MOXITUBICTh OTPUMATH HEOOXITHI MPaKTHYHI 3HAHHS
Ta BIUIMBA€ Ha mpodeciiiHe 3pocTaHHs cTyneHTiB [1, c. 40].

Ha nymxy B. A. €noBa «opuanyHa KiTiHIKa — 1€ HABYaHHS MiJ 4Yac
MPOXOJPKEHHSI MPAKTHKH, OpraHi3oBaHe Ha 0a3l HaBYaJIbHOTO 3aKiany,
Yy XOAi SKOrO HAayKOBHid, HaBYalIbHUHA Ta TNPAKTUYHUA HANPSIMKH
peaiizyroThCsl y TMPOIECi CHiIBHOT MisJIBHOCTI BHKIAAA4iB 1 CTYICHTIB,
CTBOPIOIOYH TIPH LILOMY HOBHI BHJI B3a€EMOBIZJTHOCHH MK HUMUY [2, c. 5].

VY BiTUM3HSHIN Ta 3apyOiXHIH HayKOBIH JiTepaTypi NPOIOHYIOThCS Pi3HI
mHUpoKo(OpMAaTHI Ta PI3HOBEKTOPHI MiAXOM 0 BU3HAUYEHHSI OKPEMHUX BHIIIB
(xmacudikanii) ropuandHUX KIHIK [3, c. 156].

C. 1. Monibor 3a HaliOHAJIFHUMHU OCOOJHMBOCTSIMH BHOKPEMIIIOE TakKi
BU/IM IOPUIMYHUX KIIHIK: 1) KIacMyHa IOpUAMYHA KIiHIKa — rporpama abo
3aKJa]], CTBOPEHHH Ha 0a3i BUIOTO HABYAJIBHOTO 3aKJIady AJS MPAKTUIHOTO
HAaBYAHHS  CTYNCHTIB-TIPABHHUKIB 1 HaJaHHI IPaBOBOI  JOIIOMOTHU
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Mano3abesneuenuMm ocobam (CIIA, Kananma, Himeuunna, Ykpaina Ta iH.);
2) Omopo mnpaBoBOi JONOMOTM — OPHIWYHI KIIHIKM JIep>KaBHOTO
(iHaHCYBaHHS, SIKI Ha/lalOTh OE30IIaTHY NPAaBOBY JIOIIOMOTY TpOMaJsTHaM
i3 Hu3pkUM piBHeM npoxoniB (Himepnmanmum); 3) TpoMaasHCBKI KOHCYIb-
TaTUBHI OIOpPO — YTpPUMYBaHI YpSAOM 3aKIQJW, IO HANAIOTh KOXKHIH
3amikaBIeHi oco0i iHdopMmartiro ropunnaHoro xapakrtepy (Bemuka Bpura-
His); 4) ropuANYHI NpUHMabHI; 5) IOpUANYHA KJIiHIKa Ha 0a3i cyay mpu
Kadeapl BHINOTO HABYAJNBHOTO 3aKIagy — 3aKial, B SKOMY IIpUHOM
rpOMajsiH 3MIHCHIOIOTH CTYAEHTH CTapLIMX KypciB, OHOYACHO IepeiMaroun
JTOCBIJI SIK BUKJIAJa4iB YHIBEPCUTETY, Tak 1 mpodeciiinux cyamis [4, c. 3].

B. B. MongoBan, P. C. KamaBeup noauisiioTh IOPUAMYHI KIIHIKH
3aJICKHO BiJl METOAIB POOOTH 3 KiieHTaMHu (Ha Ti, MO Oe3mocepeaHbo
MPAIIOIOTh, Ta Ti, 10 HE MPAIOIOTh 3 KJIIEHTAaMH), BiJl TOPAIKY CTBOPEHHS
Ta IiSUTBHOCTI (SIKI CTBOPEHO ITPH BUIIOMY HaBYAJILHOMY 3aKJIa/li 4d Ha HOTO
0a3i Ta sKi MPAIOIOTh BIJOKPEMIIEHO), a TaKOX BiI crermiamizarii
(Ha crmemianmizoBaHi Ta HeCHeIiali30BaHI IOPUIWYHI KiIiHIKH). [Ipn mpomy,
3a BiacyTHOCTI Oynme-sKkoi cmemiamizamii poOoTa FOPUANYHOI KIIIHIKA
MPOBOIUTHCA B YCiX HampsMax IPaBOBOi JOIOMOTH, a CIIeHiali30BaHi
3aiiMalOTHCS PO3TISIIOM 1 BUBUEHHSIM ITEBHUX KaTeropiit crpas [5, c. 9].

A. O. T'amait BBaXkae 3a JOINIbHE 3MIHCHIOBATH KIacu(iKaIliio IOpPHUIINY-
HUX KJIIHIK 32 OpraHi3aniiHo-paBoBOIO (JOPMOIO, 32 HAPSIMaMH JisUTbHOCTI
Ta 3a iX MicleM y HaJaHHI 0e30IU1aTHOI NMPaBOBOI JOMOMOTH. 3a OpraHi-
3aIiHHO-TIPABOBOI0 (POPMOIO IICH MOCTIAHUK BHOKPEMIIIOE TaKi FOPHINYHI
KIHIKA: 1) CTPYKTypHHMH MiAPO3/iJM BHUIIOTO HABYAIBHOTO 3aKJIaiy;
2) TPOMAJCHKHU MiIPO3/UT BUINOTO HABYAIBHOTO 3aKJaay; 3) OpraHisaiis
CTy/IGHTChKOi iHimiaTMBM Ta camoBpsiayBaHHsi; 4) ¢dopma cmiBmparni
HeJlepKaBHOI MPaBO3aXMCHOI OpraHizalii 3 BUIIMM HAaBYAIBHHM 3aKJIaJI0M;
5) TuMuUacoBe YTBOPEHHS KOHKPETHOTO TMpPOEKTy; 6) iHmi ¢opmu.
3a HampsMaM# AiSUTBHOCTI BiH MPOTIOHYE 3MiMCHIOBATH MOIUT IOPHIUIHUX
KITiHIK Ha Ti, m0: 1) HagaroTh MPaBOBY JOMOMOTY; 2) 3aiMalOThCS IIPABOBOIO
MPOCBiTOIO; 3)  BIiANPAIbOBYIOTH  iMiTamito (MOHAENIOBaHHSA)  (hopMm
MpPaKTHYHOT pOOOTH IOpUCTA 32 BiJICYTHOCTI Bi/IBiiyBayiB; 4) MalOTh 3MilIaHi
(dhopmu; 3a MeToZaMu poOOTH 3 BilBiAyBauaMu — Ha IOPUANYHI KIIIHIKH, IO
Oe3mocepeanbo: 1) mpaioTh 3 BiABiAyBauamu;, 2) HE MPALIOOTh
3 BiJBiIyBayamu; 3a cHnocoboMm (MiclieMm) oprasizaiii HagaHHsS IPaBOBOT
JIOTIOMOTH — Ha IOPUIMYHI KIiHIKK: 1) BHi3HI (3afiMalOTbCs JIEKTOPISIMH,
MIPaBOBOO OCBITOIO Yepe3 APYKOBaHY MPOAYKIIIO, IPALOIOTh 32 IPOrPaMoio
«Streetlaw»); 2) HeBHi3HI a0 cranioHapHi (IOPUAWYHI KIIHIKH, SIKI MalOTh
OKpeMe IpUMIIlleHHs, /¢ W HajaoTh 0e30IUIaTHY IPaBOBY JOIIOMOTY)
[6, c. 69].
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OTxe, icHyIOTh OaraTo Kiacudikamiil FOpUINYHUX KIIHIK, 5SKi BimoOpa-
JKArOTh 1X PI3HOMAHITTA 1 JaloTh 3MOTY OLIBII JAETAILHO PO3KPHUTH MOHSTTS
CIOPUIIUYHOT KIITHIKI».
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BUKJAJAHHSA JUCHUIIIIH JEPKABO3HABYOI'O
CIIPAMYBAHHSA Y KOHTEKCTI 3MIHU TAPAIUT' MU
MYHIIANAJIBHO-IIPABOBOI MOJITUKA

Ierpummna Mapuna OJiekcanapiBHa
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CMPYKMYPHO-MEXHON02IYHO20 MA PeLiOHANbHO20 IHHOBAYIIIHO20 PO3BUTNKY
Hayxoeo-0ocnionutl incmumym npagogozo 3abesneuenus
iHHOBAYILIHO20 PO3BUMKY
Hayionanvnoi akademii npasosux nayx Yrpainu
M. Xapkis, Yxpaina

Baxn1BoIO CKIIaZOBOI0 OCBITHBOTO INPOLECY € BUKIANAHHS AUCIHIUIIH
JIEPKABO3HABYOTO CIIPSIMYBAHHS TaKHX, SIK TEOPis AeprKaBH i IpaBa, icTopis
JepXKaBM 1 TpaBa, JAep)kKaBHE OYIiBHUITBO 1 MiCIIEBE CaMOBPSAYBaHHS,
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MyHIOUTAIBbHE TpaBo Tomo. Lli AWCHUILIIHE JOmOMAararTh MaiOyTHIM
(axiBIgM Kpamie po3yMITH TNPHHUMNM (QYHKLIIOHYBaHHS JepkaBH, il
OpraHiB, IIOJITHYHI IPOLECH, OCHOBM IIpaBa. BopHowac, IMCHMILTIHU
JIEPKABO3HABYOTO CIIPSIMYBaHHA HE OOMEKYIOTHCS IMIATOTOBKOIO (haXiBIIiB,
a jomoMararoTh (GOpMyBaTH y 3400yBadiB OCBITH MUTICHE pPO3yMiHHS
(DYHKITIOHYBaHHS CYYacHOi NepKaBH, 3HAHHS y cdepl BUXITHUX IOKTPH-
HaJIbHUX 3acal Aep)KaBO3HABCTBA, IIpaBa, MONITHKH, COLIyMy a TaKoX IX
B3a€MO3B’SI3Ky Ta B3a€MOJIIi.

Xo4a JIHMCUMIUIIHM JAEp)KaBO3HABYOTO CIPSAMYBAaHHS € CKJIaJ0BOIO
YAaCTHHOIO OCBITHIX HpOTrpaM, Y Hall 4ac BUHHUKAIOTh CEPHO3HI MpobieMu
y JOKTPHUHAIFHOMY Ta HOPMAaTHBHO-NIPABOBOMY 3a0e3leueHHi iX BHKJIa-
nanHs. [Ipy npoMy, MUTaHHS AOKTPHUHAIBHOTO Ta HOPMAaTHBHO-TIPABOBOTO
3a0e3reveHHs] BHKJIAJaHHS LUX JUCHUILTIH 3aJHINAIOTHCS HEJOCTATHHO
BUBYEHHMH CAMHMH HAYKOBIISIMH.

HeoOximHICTh TIMOOKOTO 1 CHCTEMHOTO JMOCIHIIKEHHS W BHPINICHHS
O3HAuYeHUX MpodiieM y cdepi 3abe3rmedeHHs] BUKIAJaHHs JepKaBO3HABYNX
JTUCIAIUTIH 3yMOBJICHA BaXXIIMBUMHE 3MIHAMH Y 3aKOHOJABYil Ta MOMITHIHIN
CHCTeMi KpalHM 1 BHMAarae IMeperiiIy Ta OHOBIIEHHS 3MicTy Ta (opm
BUKJIaIaHHS TUCIMIDTIH JepKaBO3HABYOTO cripsimyBaHHs. He ciin 3a0yBartu,
mo Ykpaina rmepeOyBae B CTaHi MEPMaHEHTHOTO pepOPMYBaHHS IPOTATOM
JIOCTaTHHO TPUBAJIOTO 4acy. Tak, 3 oHOro OOKy, CTPIMKHUII Ipoliec 3MiH SIK
KOHLIENTYaJbHOIO, TaK 1 HOPMATHBHO-NIPABOBOTO XapakTepy 3AaTHUM
BUBECTU KpaiHy Ha HOBMH pIiBEHb OpraHizauii i 3/iHCHEHHS JepKaBHOTO
1 MyHIUMOAJIbHOTO YIPaBIiHHS, 3MIHHTH XapakTep ii B3a€MOBIJHOCHH
3 rpoMajasHaMu uepe3 Tpanchopmaniro ii y OIK cepBicHOI AepkaBH,
MOJIaJIbIIOT  BCEOXOIUTIOI0U0i 1M poBi3alii CycHiIbHOTO 1 JIep»KaBHOTO
JKUTTS, 3MCHIIICHHS BiJpUBY MOJITHYHOI EITH BiJl TPOMAJISIH, B/l iMEHI Ta B
iHTepecax SKMX BOHA ITOBHHHA MiATH, a TAKOX CIPUSHHSA (HOPMYBaHHIO
«TEXHIYHO IMiJKOBAHOTOY» IHIIATHBHOTO BiIOBIATEHOTO MATPIOTHYHOTO
cycminberBa [1]. 3 mpyroro 6oky, Taki cTpiMKi ¥ KapAWHAIBHI HEpeTBO-
peHHS, X AeSKOI MIpOI0 XaOTHYHHHI XapakTep He CIPHUSIOTh NOKPAICHHIO
cutyauii y uiit cepi.

AJKe TPOBECTH aHali3, MiATOTYBAaTH 1 BHECTH 3MIHHM JIO HaBYAIBHHX
KypCIB Jep)KaBO3HABUMX AMCIMIUIIH HE TaK IMPOCTO il JIETKO, SIK MOXe
BUJIaTHCS Ha mepmuid mornsa. Tum Oinmblue, M0 0 NPUAHATTS PilICHHS
0710 HEOOXIAHOCTI PO3POOKH 1 BHECEHHS TaKHMX 3MiH BOXKJIMBO 3’5ICYBaTH 1X
KOHLIeNTyalbHi 3acagu. KpiM Toro, He HaeTbcsi i Mpo aBTOMAaTHYHY 3roay
31 3MiHAMM JI€p)KaBHOTO JKUTTS, HOJITUYHOTO IIpOLEeCy, L0 Ma€ MicCIe.
Bigrak, migxomuTH OO BUPINICHHS MUTaHHS PO TMEPErisiI BXKE ICHYHOYHX
HaBYAJIBHUX KYPCIB JUCLUILIIH AEp>KaBO3HABYOTO CIIPSIMYBaHHS HEOOXiTHO
BUBaXCHO: uepe3 30WMpaHHS NPOMO3HUIliH, iX OOTOBOpPEHHS, Y3TOKEHHS
3 yciMa 3aiHTepecoBaHUMU (Ta / a00 BiAMOBINaTbHUMH) CY0’€KTaMHU 1 JTUIIIE
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ICIIsl IHOTO IPUCTYIATH 10 PO3POOKHM, 3aTBEpIPKEHHS 1 BIPOBAIKEHHS
TaKUX 3MiH.

BriposioBk octaHHIX POKiB B YKpaiHi BiIOyBarOThCSI BaXKJIMBI MOAIi, sIKi
mpsMo ab0 OIMOCEepPeIKOBAaHO BIUIMHYJIM Ha HEOOXiTHICTH OHOBJICHHS
MiAXOMiB 70 3a0e3NeueHHs BHKJIAJAHHSA TUCLHUIUIH JAEpXKaBO3HABYOTO
XapakxrTepy.

[Ipu mpoMy, ofHi€I0 3 HAWOLTBIN 3HAYYMHMX Mpobiem y wiil chepi
B YKpaiHi € HEIOCTAaTHSA BiAMOBIMHICTh AOKTPUHAIBHUX OCHOB JEp)KaBO-
3HABUMX JUCLUIUIIH BHUKIHKAM Cy4YacHOI NMPAaKTHUKH JEPKABHOTO 1 MyHIIH-
NaTBHOTO  YNPABJIIHHS, MONITUYHOTO JKHUTTS, IO MOXE MPU3BOJUTH
JI0 BIICTaBaHHS BiJ TaK 3BaHMX PO3BUHYTUX JAEPXKaB, JEpKaB 31 CTATUMHU
JIEMOKPAaTHYHUMH TPAIMIISIMHA, a TaKOX JO 3HIDKCHHS SKOCTI Ta edek-
TUBHOCTI BUBUCHHS JIepKaBO3HABUMX JUCIUILTIH. PyiiHyBaHHS 3acTapiyioi Ta
Hee()eKTHBHOI CHCTEMH JIEP>KaBHOTO YIIPABIIiHHS, 3BUIBHEHHS BiJl IPUBHIIB
PaIsSHCBKOTO COI03y OOYMOBIIIOE MOTpeOy Meperiisimay HapagurMu OCBITH,
TOOTO yCTaJICHHX OCHOB, IPaBWJ | NMPHUHIMIIB BHUKJIAJaHHS, Y TOMY YHCII
1 IACIIUITIIH JepKaBO3HABYOTO CIIPSIMYyBaHHSA [2].

[TincymoBy10o4H, MOXHa CTBEpPKYyBaTH, IO O3HAYEHI mpobiemMu Oe3mo-
CepeIHbO BIUIMBAIOTH Ha (HOpMYyBaHHS MalOyTHROTO (haxiBIs. 3yMOBJICHA
TIMOOKMMH JOKTPUHATIBHUMH Ta 3MiHAMH HOPMATHBHO-IIPABOBOTO PETYIIO-
BaHHsA MoTpeda y BIAMOBIAHUX (AaxiBUAX NPHU3BOAUTH IO 00 €KTUBHOT
HEOOXITHOCTI PO3pOOKH IHTETPOBaHMX HAaBYaJbHUX KYpCIB, SIKI TOBHHHI
BKJIIOYATH BUBYEHHS JWMCLMIUIIH, IO JalOTh T[JIMOWHHI  3HaHHS,
JIOTIOMararoTb BAPOOUTH HOBI IPAaKTHYHI HABUYKH 1 YMIHHS, 8 TAKOX HaOyTH
YIOCKOHAIMTH «M’sIKi» HABUYKH, TOB’S3aHI 3 CMOI[IfHAM 1HTEICKTOM.
HapuanpHa mporpama, OCHOBHOIO METOIO SIKOI € IiJrOTOBKa BHUCOKOKBa-
midikoBanux (axiBLiB y cdepi myOIiqHOro aaAMiHICTpyBaHHS INepeadayae
BUBYCHHA SIK OCHOB JEPKaBHOTO Ta MYHIIMIAIBHOTO YHPaBIIiHHSA,
Tak 1 OCOONHMBOCTEH CYYacHHX IIPOIECIiB TOTTUOJICHHS JIeMOKpaTH3AIlii,
OXOpOHH 1 peaizalii mpaB i cBOOOA JIOAWHH, ACUEHTpamizamii myOridHol
BIanW, IUQPOBI3aIlii, a TaKOX MPoOIeM BHpPINICHHS KOH(QIIIKTIB, CIIOPIB,
BEJICHHS IEPErOBOPIB, YKIIA/IEHHS IOTOBOPIB TOLIO.

Y KOHTEKCTI HOBHMX BHKJIMKIB Ta 3arpo3, IO MOCTAIH mepen YKpaiHOwo
CBOTO/IHI, PETiOHH BiAIrPalOTh KIFOYOBY POJIb, K y BiJcivi 30poiiHiii arpecii,
MiAITPUMaHHI y po004OMY CTaHi KPUTHYHO BOXJIMBUX 00’€KTIB iHPpPACTPyK-
TypH, 3a0e3leueHHs] TyMaHITapHUX, COLIalbHUX, BIHNCHKOBUX MOTpEO,
TaK 1 B 3aKJIaJICHH] MiJBAJIMH MaiiOyTHHOrO MOBOEHHOTO BiJJHOBJICHHS BCi€l
TepUTOpii HENOoJUIbHOI yHiTapHOi aepkaBu Ykpaina [3]. Takum umHOM,
B)XJIMBO PO3YMITH HEOOXiIHICTh BUKOPHUCTAHHS KOMIUIEKCHOTO MiAXOIY
y ¢QopMyBaHHI MyHIIMNAILHO-TIPABOBOI IOJITHKH, OXHUM 3 (HaKTOpiB
(opMyBaHHS SKOi, 30KpeMa, € OHOBIICHHA IIAXOMIB JO BHUKIATAHHS
JIep>KaBO3HABYNX AUCIHILIIH y 3aKiaax BHIIOI OCBITH.
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OBMEKEHHSA CBOBOIU NIEPECYBAHHSA TA BUBOPY MICIISA
MPOKUBAHHSA B YKPATHI Y IIEPIOJ BOEHHOT'O CTAHY

Hoasipym Ceitiiana IBaniBHa
KaHouoam icmopuyHux Hayk, Ooyenm, ooyenm xkageopu npasa
ma npasooxopoHHoi JisibHOCMI
LenmpanvHoykpaincvruii 0epaicasHuil yHigepcumem
imeni Bonooumupa Bunnuuenxa
M. Kponusnuyvruii, Yxpaina

CBobona mepecyBaHHS Ta BUIBHMH BHMOIp MICIsl IPOXKHBaHHS
3agekiapoBani y cr. 33 Koncturynii Ykpainu. OgHak, B yMOBaxX BOEHHOTO
a00 Ha/3BUYANHOTO CTaHy MOXXYTh BCTaHOBIIIOBATHCSI OKpeMi OOMEXEHHS
npaB i cBOOOJI 3 BKa3iBKOIO CTPOKY TaKMX OOMeXeHb. Y TOH Xke uac, cT. 64
Konctutynii YkpaiHu He MiCTUTh Y TIEpeIiKy IpaB i CBOOO/I, III0 HE MOXKYTh
Oyt oomexedi, ct. 33 Koncrurynii Yipainu.
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[MpaBoBuMHM mifcTaBaMH OOMEXEHHS BKa3aHOTO IpaBa € 3aKOHU
VYxkpainn  «[Ipo  MoOimizamiiiHy  HiATOTOBKY  Ta  MoOumi3amiio»
Big 21.10.1993 p. Ne 3543-XII, «IIpo nopsnok Buizay 3 Ykpainu i B'i3ay
B Ykpainy rpomamsH Ykpainm» Bim 21.01.1994 p. Ne 3857-XII, «IIpo
BIHCHKOBHI 000B’SI30K 1 BINCHKOBY ciIy>k0y» Bim 25.03.1992 p. Ne 2232-XII,
«IIpo mpaBoBHii pexxuM BoeHHOTO cTaHy» Bix 12.05.2015 p. Ne 369-VIII,
mocraHoBa KabGinery MinictpiB Ykpainu «Ilpo 3atBepmienus I[Ipasmn
MIEPEeTHHAHHS JIEPXKAaBHOTO KOPJIOHY TpoMaisHaMK YKpaiHm» Binm 27 ciuHs
1995 p. Ne 57, mocranoBa Kabimery MinictpiB «IIpo 3arBepmxeHHS
[Mopsiaky BCTaHOBIJIEHHSI OCOOJNMBOTO PeXHMY B’i31y 1 BHI31Ly, OOMEKEHHS
cBOOOIM TepeCyBaHHsS TPOMAJAH, 1HO3EMIB Ta 0ci0 0e3 rpoMaasiHCTBA,
a TaKoX pPyXy TPaHCIIOPTHUX 3aco0iB B YkpaiHi abo B okpeMmuXx ii Micie-
BOCTSIX, JI¢ BBEJICHO BOEHHMIA cTam» Bix 29 rpymus 2021 p. Ne 1455 tomo.

Ha nymky mocmimammi A. Mapymak, y npaBiHa IepecyBaHHS MOXHA
BUIIUTATH TPU OCHOBHI HOTO CKJIANOBi: paBo (i3myHOI 0coOM Ha B’i31 1 Ha
BUI37 3 TEPUTOPIi KpaiHH Yy HITOMY; IIPAaBO BUIBHOTO MEPECYBAHHSI y MeEXax
i€l TepuTopii cBO€l KpaiHW; MpaBO Ha BUTBHUI BUOIp MICIS MPOKUBAHHS.
To6T0, MOXKHAa BUAUTUTH BHYTPIIIHINA Ta 30BHIMIHINA acleKTH, /1€ MEepIIni
CTOCY€THCSI CBOOOIM TepecyBaHHS OCOOM BCepenuHi KpaiHW, a Ipyruil —
BHi3A 3a i Mexi [1, c. 59].

3ynuHUMOCS Ha OOMEXEHHI BHI3y 3a MeXi YKpaiHU il 4ac pexumy
BOEHHOTO cTaHy. 3rigHo 3 m. 2 cr. 20 3akony Ykpainu «IIpo [depxaBHy
NPUKOPIOHHY Ciyx0y VYkpaiHu» g0 11 [paB HaleXWTh «BIAMNOBITHO
JIO 3aKOHIB Ta IHIIMX HOPMAaTHBHO-NIPAaBOBUX akTiB ....3 METOIO
3a0e3rneueHHs] HaliOHANBHOI Oe3nekd YKpaiHu 3/iHCHIOBATH KOHTPOJIBO-
BaHMHU (1] ONEpaTMBHUM KOHTPOJIEM) MPOIYCK Yepe3 JepKaBHUH KOPIOH
Ykpainn oci® y myHKTax TpomycKy abo mo3a HUMH. PilleHHS Ha Takui
nponyck npuiimae ['onoa JlepxaBHOT NPUKOPAOHHOT cityx6u Ykpainm» [2].
TakuM 4YHHOM, 3IIMCHIOBaTH TPOIYCK 4Yepe3 MAEp)KaBHUM KOPJOH Mae
Ha 3aKOHHUX TicTaBax Jlep:kaBHa MPUKOPAOHHA CITyK0a.

3akoHy Tpo 3a00pOHY BHi3Iy 3a KOpJOH 0cCi0 4oJOBiuOi CTaTi BiKOM
18-60 pokiB B YkpaiHi noku Hemae, K HArojourye aaBokat PocTucias
Kpageus [3]. I cripaBai, y cr. 33 Koncrutyiii Ykpaiuu roBoputhest po Te,
10 TaKi OOMEXEHHsI BCTAHOBJIOIOTHCS 3aKOHOM. Ha chorozHi icHye nuiie
nocranoBa KaOinery MinictpiB VYkpainm «IIpo 3arBepmkenns IIpaBun
NepeTHHAHHS JEP)KaBHOTO KOPJOHY rpoMaisHamMH YKpaiHu» Bij 27 ciuHs
1995 p. Ne 57, ne y n. 2-1-2-14 micTuThCS Nepellik KaTeropii ociod, ki y
pasi BBeJEHHS Ha TepUTOpil YKpaiHW HaJ3BHYAHHOrO a00 BOEHHOTO CTaHy
MawTh MPaBO INEPEeTHHATH JAepKaBHHA KopaoH (y mepeniky Oinbiie
10 nmynkriB). Kpim Toro, y cr. 23 3akony Ykpainu «IIpo moOimizauiiiny
miAroToBKy Ta MoOumizamiro» Bim 21.10.1993 p. Ne 3543-XII, me Tex
MICTHTBCS TepeNiK oci0, SKAM HaTaeTbes BIACTPOYKA BiJ TPH30BY Ha
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BIHCBHKOBY CIy»kO0y mix yac MoOinizauii (y nepeniky 23 myHKTH). 3BUUaiiHO,
yBECh IEpeTik MH HE 3MOKEMO I0JaTH, ajle OKpeMi Kareropii, Ha siKi He
MOLIMPIOIOTHCSI OOMEXEHHS BUI3/Y 38 KOPAOH, MUMOXEMO Ha3BaTH:

— sKi MafTh IOCBITYCHHS IPO BiJCTPOUYKY BiJA MPU30BY Ta IIOBi-
JIOMJICHHS TIPO 3apaxXyBaHHS Ha CICIiabHAN BIHCHKOBHIA OOJIK;

— SKi MamTh BHCHOBOK BIMCHKOBO-JTIKapChKOI KOMICII Mpo HempH-
JTATHICTH 10 BICHKOBOI CITy>kOH y BIFICEKOBHH Hac;

— Ha YTpUMaHHI SKUX MepeOyBaloTh Tpoe 1 Oinpmie iTed BikOoM
1o 18 poxkis;

— sIKl CAaMOCTII{HO BUXOBYIOTb AUTHHY (Z1iTeit) BikoM 10 18 pokis;

— Ha YTpUMaHHI SKHX TIiepe0yBac JUTHHA 3 IHBaTIJHICTIO BIKOM
nmo 18 pokiB ab0 TOBHOIITHS IUTHHA, SKA € 0CO00I0 3 iHBamigHICTIO |
yu || rpynu, 10 gocsrHeHHs Heto 23 poKiB;

— YCHHOBUTEJNI, OMIKYHHM, IMIKITyBaJbHUKH, HPUHOMHI OaTbku, OaThKH-
BUXOBaTelli, HA YTPUMaHHI SKUX TepeOyBalOTh MITH-CHPOTH a0o0 IiTH,
mo30aBieHi 0aThKIBCHKOTO MIKITyBaHHS, BiIKOM 10 18 pokiB;

— 3afHATI MOCTIMHMM JOTISAOM 32 0oco0aMu, Io0 HOro MOTpeOyroTh,
y pa3i BiICYTHOCTI iHIIHX OCi0, sIKi MOXKYTh 31iHCHIOBATH TaKUH JOTJIS;

— sKi BHiXamM A0 IHIIMX JepXaB Ha MOCTifHE MicCIle MpOKUBaHHA,
IO BiATIOBITHO TOKYMEHTAJIBHO IMiATBEPIKEHO;

— 3100yBauiB (haxoBOi MEPEABHINOI Ta BHINOI OCBITH, ACHCTCHTIB-
CTa)XHCTIB, AacCIHipaHTIiB Ta JOKTOPAHTIB, sIKI HaBYAIOThCA 3a KOPJOHOM
3a ICHHOIO 200 JAyanbHOI (popMamu 3100y TTS OCBITH (CTYICHTH, CIyXadi).

Takum ynHOM, JlepkaBHA PUKOPOHHA CITy)kO0a YKpaiHU MOKHU MPAIIOE
«y PYYHOMY PEXHUMi», OCKUIBKU CIelialbHIX 3a00pOHHUX HOPM Y 3aKOHax
HeMae, OT)Ke ICHYE JIMIIe Mepernik oci0, ski MaloTh NpaBo Ha BUi3A. Kpim
TOTO, € BX€E ITO3UTHBHI PIIICHHS CY/iB, CKa)KiMO, III0JI0 JT03BOJIY CTyJEHTaM,
SIKI HABYAIOTHCS 3a KOPIOHOM, Ha BHI3]1 32 MeXi YKpaiHu.

Bapro TOpKHyTHCS 1 THTaHHS OOMEJCEHHsI NepecyB8aHHs MedHCaMU
Yxpainu siticbko603060 ’sizanux. Tax, y m. 4 cr. 37 3akoHy YkpaiHu
«IIpo BiiicbKOBHIT 000B’SI30K TaBIHCHKOBY CIIY>KOy» 3a3HA4YEHO: «Y BOECHHHI
yac  3a0OpOHSETHCS  BWI3[  NPU3OBHHKIB,  BiCHKOBO300OB’sI3aHUX
Ta PE3EPBICTIB 3 MICII MPOKUBAHHS 0€3 JO3BOJIY KEPiBHHMKA BiAMOBIIHOTO
paiioHHOTO  (MICBKOTO)  TEPHUTOPIAJIBHOIO  IIEHTPY  KOMIUICKTYBaHHS
Ta COLIaNbHOI MTPUMKH (BiHCHKOBO3000B’s13aHUX Ta pe3epBicTiB Ciryxon
Oe3nexu Ykpainu, CiyxOu 30BHIIIHBOI PO3BiAKK YKpaiHW — 0e3 J03BOIY
BIZIMOBITHOTO KepiBHMKA)» [4]. A yci NPU30BHUKH, BIHCHKOBO3000B s13aHi Ta
pe3epBicTé micis MPHOYTTS JO HOBOI'O MICI MPOKUBaHHS 3000B’s3aHi
B CEMHJICHHUII CTPOK CTaTH Ha BIMCHKOBMH OOJIK Ta HE paHille HiX 3a TpU
IHI 710 BHOYTTS 3 MiCHs TMPOXHWBAHHS 3HATUCS i3 3a3HAYCHOTO OOJIKY.
s Hopma xoHKpeTH3oBaHa y [lopsaky opraHizarii Ta BeAeHHS BiiCHKOBOTO
00JiKy TPHU30BHUKIB, BIHCHKOBO300OB’SI3aHUX Ta PE3EPBICTIB (ITOCTaHOBA
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KMY Big 30.12.2022 p. Ne 1487). Ho3sin Big TLHK orpumyerscst ocodbucto,
SKIIO 0co0a YONOBIUOi CTAaTi BUDKIDKAE 32 MEXi OOJIACTI, J€ MPOKUBAE.
Jozin misitume 30 ni6. OTpuMyBaTH J103BOJNIM MOXJIHMBO Yy OyIb-sKii
KIUJIBKOCTI ITicid KOXHUX 30 IHIB.

Tenep 3BepHEMOCS 1O OOMEXKEHHS nepemiujeHHs 6cepeduHi Kpainu,
IO CTOCYIOThCA yCiX TrpoMansH. MaeTbcss Ha yBa3l  BBEICHHS
KOMEHJIAaHTCHKOI TOTUHH, TOOTO 3a00pOHU TMepeOyBaHHS y MEBHUHA Hepion
00U Ha BYJHUIIX Ta B IHIIAX TPOMAJICEKUX MICISIX 0€3 CIleIliaTbHO BUAAHUX
nepemnycrok i mocBiguens (m. 5 cr. 8 3akony Ykpainu «IIpo mpaBoBwHii
pexuM BOeHHOTO cTaHy»). IlocranoBoro Kabinety MinicTpiB VYkpainu
«[IuTanHs 3anpoBa/PKEHHS Ta 3AIHCHEHHS MAESKUX 3aXOJiB IPaBOBOTO
pexxuMy BoeHHOro cTaHy» Bim 08.07.2020 Ne 573 Bu3HaueHHWI MOPSIOK
BBE/ICHHS KOMEH/IaHTChKOI roAinHu. BilicbkoBe KOMaHayBaHHS UM BIHCHKOBa
aJMiHICTpalisl BUAAIOTh CHeUialbHUH Haka3. [Ipu3HadaeThCsl KOMEHMAHT,
BU3HAYAIOTHCS 9ac, NMPOTATOM SKOTO AilI0OTh KOMEHAAHTCHKA TOJHMHA, MEXi
Tepuropii ii 3ampoBa/pKEHHS, CIIOCOOM 3MIMCHEHHA 3aXOXiB  IIOJO
MiATPUMaHHS TPaBOMOPSIAKY, IMOPSIOK pyXy YCiX BHAIB TpPaHCHOPTY,
MOPSAOK CTBOPEHHS, (PYHKIIIOBAaHHS 1 MICI[e3HAXOKEHHSI KOMEHAATypH Ta
il ckmax. KoHTponms 3a AOTpMMaHHAM MpaBHJ 3IIMCHIOIOTH MATPYJIbHI,
MAMOPSIIKOBaHI KOMEHJAHTYy 3 YITKO BH3HAYEHHMH MOBHOBA)XCHHAMH
1 QITOPUTMOM Jii 11010 MOPYIIHHUKIB.

OTxe, 0OMeKEeHHSI CBOOOIU MEepecyBaHHs Ta BUOOPY MICIIS TPOKUBAHHS
B YKpaiHi € THMYaCOBUM I BUMYIIEHUM 3aX0JIOM, 3aCTOCOBAaHUM B YMOBax
3alpOBaPKEHHSI PEXUMY BOEHHOTO craHy. He yci MoMmeHTH peamizauil
JTAaHOTO OOMEXEHHS 4iTKO BPETyJIbOBaHi.
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CYYACHMH ABTOPI/ITAP}{I/II?'I MOJITUYHWUHA PEKUM
SIK OB’EKT KOHCTUTYLIMHO-IIPABOBOI'O AHAJII3Y

Cxpunsiok Ouexcanap OJiekcaHIpOBHY
KaHOUOam 1opuoOUdHUX HAYK, CIapuiuil HayKosuti CnigpoOimHux iooiny
KOHCMUMYYIlIHO20 Npasa ma Micye6o2o camospsoyeanHs
Incmumym Oeposcasu i npasa imeni B.M. Kopeywvkozo
Hayionanvnoi akademii nayx Yxpainu
M. Kuis, Yxpaina

LlimicHe HayKkoBEe PO3YMiHHS CKJIQJHHX Ta 0araTOBHUMipHUX HOJITHKO-
NpaBUX MPOLECIB CYCHUILHOTO PO3BHUTKY Iepeadayae aKTHBHE 3aTy4eHHS
HayKd KOHCTUTYyIHiHHOro mpaBa. CyTTeBHX pO3ODKHOCTEH IIOA0 TOTO,
II0 Cy4YacHHH aBTOPUTAPHHUN PEXUM € 00’€KTOM KOHCTUTYLIHHO-IIPABOBOTO
aHamizy, He 3HAaXOJAUMO Yy TEOPETHUKIiB KOHCTUTYLIHHOrO mpaBa,
SKi 3’SICOBYIOTh KOHCTUTYIIiIfHI O3HAKH IIONITHKO-TIPABOBO{ OpraHizamii
CyCIIUTbCTBA, IO BimoOpaxkae BiamHui MexaHi3M. A. CeniBaHOB BBaXkae
MUTAHHSA PO CYTHICTHh (XapaKTEPHCTUKY) AEp>KaBU KIIOUOBHM U HAyKH
KOHCTHTYLIHOTO TMpaBa, BUPILICHHS SKOTO «3BOJUTHCS 1O 3 SICYyBaHHS
KOHCTUTYLIHHUX O3HAK IOJITHKO-PABOBOI OpraHizailii CyCHiJibCTBa, sKa
BimoOpaxkae BIAIHUI MEXaHI3M JIEMOKPATHYHOI'O YCTPO, 0a3yeThCs Ha
naHyBaHHI (ByX4Ye — BEpPXOBEHCTBI) MpaBa 1 CBOEIO METO0 BOavae
BUKOHAHHS couianbHOi (yHKUii y 3a0e3mnedeHHi iHTepeciB Hapomy
i mronuHmy [1, ¢. 19]. V Haili3aranpHIIIOMY NpaBOMY PO3YMiHHI TOJIITHYHHUN
PEeXUM TOpsiT 3 (POPMOIO JIEp>KaBHOTO TPABIIiHHA Ta (JOPMOIO AEp>KaBHOTO
ycTporo 3a/1a€ GpopMy JIep>KaBH, OJHAK € IIUPIINUM ITOHATTSIM, K€ BUXOIHUTh
3a Mexi (opMH JCpiKaBH, IMO3aAK CTOCYEThCS BCI€l MOJITHKO-TIPAaBOBOI
CHCTEMH.

BpaxoByroun, mo KOHCTUTYLIHHUHA J1ax — Iie BCcTaHOBIeHHA OCHOBHUM
3aKOHOM TMOpSIOK OpraHizamii 1 (YHKIIOHYBaHHS IHCTUTYTIB JIepiKaBU
i CYCHINIbCTBA, SIKMH 30KpeMa BH3HAuYa€ OpraHizamilo Ta (QyHKIIOHYBaHHS
JIep)KaBHOI BIIaJIM, MOXKHA 3pOOUTH BHCHOBOK, IO MOJITHYHUHA DPEXKUM
€ OIHMM 3 O0’€KTIB KOHCTHTYLIHHO-ITPaBOBUX BIJHOCHH, 33/IaHUX PiBHEM
PO3BUTKY CYCIHIIBbCTBA, JAEpXKaBU 1 IMpaBa KOHKpeTHOI aepxkaBu. OJHaK
JIOCHI/DKEHHS KOHKPETHOTO THIY MOJITUYHOTO pPEXHMYy B MeXax
KOHCTHTYLIHOTO IMpaBa KOMIUIIKYETBCS THUM, 11O BiH € ()YHKI[IOHAJIHLHOIO
XapaKTEpPUCTHKOIO BJIAJM, SIKA INPSIMO HE BHM3HAYAETHCS B KOHCTHTYIISIX
Jiep)KaB, 3a BHHATKOM JIEMOKPAaTHYHOTO XapakTepy, aje BijoOpakae
3MiCTOBHE HANIOBHEHHS JEP>KaBHOI BIIAJH, TOMY i TMO3HAYAETHCA HA 3MICTi
KOHCTHUTYIII AeP>KaBH.
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BaxnuBoro pHCOI0 TONITHYHOTO PEXUMY, Ha BiAMIHY BiJ I1HIIHX
eJIEMEHTIB ()OPMHU JIepKaBH, € HOro JUHAMIYHICTh Ta MIBHIKICTb TpaHC(Op-
Maii. [IpoTsirom poky mosmiTHYHUI peXUM MOXKE TIEPEMICTUTHCS 3 KaTeropii
NEMOKpaTHYHHH B  TOTIpPIICHY/3ITICOBAaHY JEMOKpATilo, OCTaHHA —
B TIOpHIHUI PEXKUM, a TOMH, Y CBOIO Yepry, B aBTOPUTAPHHI PEIKHM, a 3MiHa
PEXKUMY CTOCYETHCS BCiX Cy0’€KTIB MOMITUIHUX IPOIIECIB, HACAMIIEPE THX,
YU cTaTyc, mpaBa Ta 00O0B’S3KHM BHUIKCAHI Ha KOHCTUTYLIHHOMY piBHI [2].
Lle Bka3ye Ha aKTyaJIbHICTh BUBUECHHS ITPOOJIEMH Cy4acHOTO aBTOPHTAPHOTO
HOJIITHYHOTO PEXKUMY caMe B MeKaxX KOHCTHTYLIIHHOTO Ipasa.

CyuacHWil aBTOpHTapHHH pEXHM Jocirae ycmixiB y OopoTb0i
3 JIeMOKpaTi€to, 00 3araibHa KUIBKICTh KpaiH, 4ni AEMOKPATHYHI TOKa3HUKU
MOTIPIIMIINCS, TIepeBaXkae KiJIbKICTh JIepXkKaB, SIKI MIAHIINCS y PEUTHHTY
JIEeMOKpaTii. ABTOpPHTapHHH pPEXHM II0CTa€ KOHKypeHTHHM [3, c. 83],
NpuBaOIMBUM Ul TOJITUYHHUX JIAEPIB THUIOM IOJITHYHOTO DPEXHMY,
0 SKOTO pyxaeThes ¢GopMa JepkaBH Bce OUTBIIO KITBKOCTI KpaiH,
IO aKTyali3ye JOCH/UKEHHS #Ooro mpHPOAM Ta CYTI y Mexax
KOHCTUTYIIHHOTO TpaBa. [Ipobmemarnka aHamily KOHCTUTYIIHHHX OCHOB
PETryIIOBaHHA MOJITHYHOTO PEXHMY € OIHHUM 3 BaKIUBHX CJIEMEHTIB
B 3aralIbHIA CHCTEMI KOHCTUTYIIIITHO-TIPAaBOBHUX JOCIIIKCHb.

JocnimkeHHs HaNCKIIAAHIIIOTO THITY MOJITHYHOTO PEXHMYy — aBTOPH-
TapHOTO 32 JOMOMOIOK TEOPETHKO-METOIO0JOTIYHOrO 1HCTPYMEHTAPIO
KOHCTUTYLIIHOTO IIpaBa KOPENIOE 3 OCHOBOIIOJIOXKHOI —TEHACHIIEI0
PO3BUTKY 1Ili€i HayKM Ha Cy4YacHOMY eTali — pO3LIMPEHHsS MpeaMeTa
KOHCTHTYLIHHOTO perynoBaHHs. Hemae KOHCOJTiT0BaHOT MO3MIIIT 00 MEX
IpeaMeTa BUBYEHHS Cy4acHOI HAYKH KOHCTUTYIIIHHOTO NpaBa, BiH MOCTIHHO
PO3LIMPIOETHCS 3 ypaxyBaHHSIM HOBHX pealii KOHCTUTYLIHHOTO PO3BUTKY
nepxxaB. HeoOximHo BBOAMTH 10 cdepu aHai3y HayKd KOHCTHTYIIIHHOTO
npaBa MOHATTS, SKi JO3BOJISIOTH MPOAHANI3yBaTH HE JIMIIE CTaHOBJIICHHS
OpTraHiB Jiep>kaBHOI Biaan abo ii Tijok, aje W oXapaKTepu3yBaTH 3arajbHy
dopmy yHKITIOHYBaHHS AepkaBu (popMy mpaBiiHHA, POpPMY IEPKABHOTO
YCTPOIO Ta TONITHYHHHA pexuM). B KOHCTHUTYIIIfHOMY TpaBi ONEpPYyIOTH
CHUHOHIMIYHUMH KaTeropisiMu — JEp)KaBHUI, Jep)KaBHO-TpaBoBUil [4],
MOJITUKO-TIPABOBUM, TMONITHYHUH PEXHUM, OCOOJIMBUX  BiJMIHHOCTEH
Yy BU3HAYCHHSX SKUX BHUSBJICHO HE Oyno. Tak, MONITHKO-NPABOBHHA PEKUM
BU3HAYAETHCA SIK PEXXUM (DYHKLIOHYBaHHS JEpKaBHOI BJIaJH BiAMOBITHO 10
KOHCTHUTYIIIi, 3aCHOBAHOI Ha 17IC0JIOTii KOHCTUTYI[IOHATI3MY .

3BepHEHHS [0 KOHCTUTYLIOHANI3MY BHIJISNAE JOPEYHHM, I103asK
ABTOPUTAPHUI MOJITUYHUHI PeXUM HalO1IbIIIe MaHIITYJIIO€ 1 IPUXOBYE CBOIO
CYTHICTh 32 (pacazoM KOHCTUTYLIOHANI3My, IOPYLIYIOYH B KOHCTHTYIIH-
HOMY peryJjroBaHHI aOcoiroTHy OurbmiicTh Horo npuHnumiB. B ymoBax
aBTOPUTAPHOTO PEXKUMY KOHCTATYETHCS HBOIIOINiSI a00 YSABHHUN KOHCTHUTY-
mioHamisM (opManbHE BHW3HAHHSA KOHCTHUTYIIIMHHMX TIpaB 1 CcBOOOI
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y moeaHaHHiI 3 iXx irHopyBaHHsM Ha mnpaktumi) [5, c. 3]. Ha mm
Hec()OPMOBAHOCTI TPOMAJSTHCHKOTO CYCIIILCTBA, HOI0 HE3IaTHOCTI KOHTPO-
JIIOBaTH JIEp)KaBHI CTPYKTYPH, CIIOCTEpIra€Tbcs KOHIGHTpALis BIAAN
B pyKaX OZHOTO a00 KITBKOX [EpXKaBHHUX OPTaHiB, MO 1 € MOPYIICHHAM
OITHOTO 3 3aCaJHUYMX TPHHIHUIIB KOHCTUTYI[IOHANI3MY — TOIUTYy BIIQJIH.
Y nepxaBi i€ KOHCTHUTYIIIOHANI3M JIAIIE TOMi, KOJIH MPHUHITUIIH
KOHCTUTYIIOHATI3MY He JIMIIE 3aKpilUleHi B JpKepenax mpaBa, a i peamizy-
I0TbCA B TOBCAKICHHOMY OKHMTTi, IIO HE IPUTAMAaHHO CYyYacCHUM
ABTOKpATIisIM.

VY CBiTI MaiiKe He 3aJTHIIUIOCS TEKCTIB KOHCTUTYIIIH, SKi O Cynepedrin
NPUHIUIAM KOHCTUTYILIOHANI3My, HaBiTh B aBTOPHTapHUX MOJITHKO-
npaBoBux cucremax. «llimkoBuTe IrHOpyBaHHS 3100YTKIB JIIOJICHKOT
IUBLTI3anii B rary3i KOHCTUTYLIOHANII3MY HEMUHYYE CIIPUYMHHUTH 1300
TaKUX PEXUMIB, a 3pElITOI0, IXHE MOJITHYHE OAHKPYTCTBOY», — IIEPEKOHAHHUN
M. KoG3topa [6, c. 28]. ToMy XxapaKTepHOIO PHUCOI0 CyYaCHUX aBTOPUTAPHHUX
PeKUMIB Ha3WBa€ Ha CTUIBKM HAsBHICTH BiJBEPTO AHTHIEMOKPATHYHUX
TEKCTiB KOHCTUTYIIif, CKITBKM iX (IKTHBHICTH, (acagHUil XapakTep, IO
MPUXOBYE CYTTEBI CYMEPEYHOCTI MK MPOTOJOMIEHMMH B KOHCTHUTYIIi
HOpMaMH¥ 1 MPUHIMIIAMU W TPAKTHKOIO iX BTieHHsA. PacamHi KOHCTUTYIIII
VXBaMIOIOTh IS 30€pekeHHS  IEMOKpPAaTHYHOI  pecrekTabelabHOCTI
ABTOPUTAPHOTO IMOJITUYHOTO PEXKHUMY, BU3HAHH: Y CBITi. Toxi sk, 3ayBaxye
K. babenko, B yMoBax (OpMyBaHHS «KOHCTHUTYILIMHOI JepKaBH JiepKaBa
CHIZIKYy€E HE JIMIIe 32 TUM, MIO0M BCi iHIIN Cy0’€KTH TPaBOBIIHOCHUH HE
MOPYIIYBaJIM BCTAHOBJICHI KOHCTHTYLIIEIO 1 3aKOHOM HOPMH, ajie i cama I
JiepKaBa HEYXWIbHO BUKOHYE BCI KOHCTUTYILIHHI purucn» [7].

KoncruryuiiiHe npaBo € raimy33io MpaBoBOI HAayKH, sIKa BUBYA€ IPaBOBI
NPUHONIN Ta IHCTUTYLIHHY CTPYKTYpY JA€pKaBHOI BIIajH, a aBTOPUTAPHUI
PEKUM XapaKTEpPH3Y€EThCS IMOPYLICHHSIM OCHOBHUX IPHHIMIIB JEMOKpPATii,
3aKpIJICHUX y KOHCTHTYIISX, TOMY yBara 1O Cy4YaCHHX aBTOPHTapHHUX
PEKHUMIB TIOSCHIOETBCS HEOOXIAHICTIO pO3YMIHHS IX KOHCTHUTYIIHHO-
MIPaBOBUX OCHOB Ta 3aKOHOMIPHOCTEH (DYHKITIOHYBaHHS 3 METOIO BUSBICHHS
MOXIIMBHX LUISXIB BIUIMBY Ha HUX Ta TpaHchopmarii. OCKIIbKH aBTOpH-
TapHUH PEKUM JIEMOHCTPYE KOHKYPEHTHI O3HAKH, 5IKI 3a0e3MeuyroTh HOro
BW)KMBAHHS Ta TOCHJICHHS IO3MII MOPSI 3 NEMOKPATHYHUM PEKHUMOM,
aKTyaJIbHUM CTa€ JOCIHi/PKEHHS KOHCTHTYIIMHUX MiABaJMH, SKI Jal0Th
3MOTY pEryJIOBaTH IOJITHKO-NIPAaBOBI BIJHOCHMHM B Takuil crocid, Mo
3a0e3mneuye IbOMY PI3HOBHIY MOJITHYHOTO PEKHUMY BIATBOPEHHS CBOIX
XapaKTEPUCTHK.

Jns HayKW KOHCTUTYLIMHOTO IIpaBa 30KpeMa aBTOPHTAapHI MOJITHYHI
PSKMMHU CTaHOBIISATH OCOONMBHUHA iHTEpeC 31 CHeLialli30oBaHUX IPHYHH:
1) mocmimKeHHS KOHCTUTYIIMHHMX CHCTEM, a[pkeé BOHH MAalOTh BIACHI
KOHCTUTYLIHHO-TIPaBOBI  JIOKyMEHTH, Ha OCHOBI SKHX (OPMYETbCA
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aBTOpUTApHA BilaJa(BUBUECHHS TaKUX KOHCTUTYLIH Jla€ 3MOTY BUSIBHTH, SIK
caMeé TIpaBOBI HOPMHM BHKOPHCTOBYIOTbCS sl 11 3akpiluleHHS Ta
neritTumizauii); 2) aHaii3 poJii KOHCTUTYUIHHUX OpraHiB HEJEeMOKPaTHYHUX
PEXUMIB JTOTIOMarae po3yMITH O0COOIMBOCTI (YHKIIOHYBaHHS TPE3UICHTIB
(TmaB geprkaB), mapIaMEHTIB, KOHCTUTYIIIHAX CY[iB Ta iHIIUX OPTaHiB, IO
(irypyroTh B KOHCTUTYIIISIX; 3) IPOBEICHHS KOHCTUTYIIHHOI TpaHCOopMartii
(xoHCTHUTYLIIIHOTO pedopMyBaHHS) — aHANi3 MEpPEeXoqy Big HEAEeMOKpa-
THYHOTO PEXHUMY IO AEMOKpaTii, KOHCTHUTYLIHHOrO NpOIECYy B YMOBAax
JIEMOKpaTHYHOI TpaHcopMamii Jae 3MOTY BHSBUTH, SKi KOHCTUTYIHI,
MPaBOBI, MOJITHYHI Ta IHCTUTYIIIHHI 3aCO0H MOXYTh CIIPUATH (HOPMYBAHHIO
JIEMOKPAaTHYHUX IHCTUTYTIB; 4) 3aXHCT NpaB JIOJAWHH 1 TPOMAJIsSHHHA —
BCi aBTOpPHUTApHI PeKUMHU MOPYUIYIOTh NpaBa JIOAWHM 1 TPOMaAsSHUHA, IINM
CaMHM CTBODPIOIOTH IOTpe0y y BHBYEHHI Ta TNOIIYKY KOHCTUTYLIHHO-
NIPaBOBHUX, IPABOBUX, MOJITUYHUX MEXaHI3MIB Ta IHCTHUTYTIB 3aXHUCTY TaKHX
IpaB B yMOBaX 00OMEXeHOi CBOOOIN, ICH3YPH Ta TUKTATypH.

i acmekTH aBTOPHUTApHUX TIONMITHYHAX PEXUMIB (OPMYIOTh iX
KOHCTUTYIIHHUA BUMIp 1 JAIOTh 3MOTY BHSBHUTH IOTEHINIaM KOHCTHTYIIiH-
HOTO TpaBa SK Taily3i MpaBa, MO 3aKpiIUIIOE€ Oprafi3amito, CcIocid
i mpouexypy (GopMyBaHHS, KOHIEIIIO 1 TMOPSNOK MisTIBHOCTI OpraHiB
JIepKaBHOI BiIagu (TOOTO MOJITHYHHUHA PEKUM) B YMOBaX HEAEMOKPATHIHOTO
MPOCTOPY IOCTIKYBaHUX JCPIKaB.
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®OPMA JEPKABHU AK KJIIOYOBE NIOHATTS
3ATAJIBHOTEOPETUYHOI HAYKH

Tpuopar Oxcana IOpiiBHa
3000y8au Opy2020 (Mazicmepcbko2o) pieHsa ocgimu
Gaxyrememy npasa, 2yManimapHux i COYianbHUx HayK
Kpemenuyybruii nayionanvruil ynigepcumem
imeni Muxaiina Ocmpoepadcvkozo
M. Kpemenuyx, Yrpaina

Pi3HOMaHITTS MOIIIAIB BUSHUX CTOCOBHO (POpPMH JAepXaBH Ta ii 3MicTy
Ha Cy4YacHOMY e€Talli pO3BHUTKY IOPHIMYHOI HAyKH CBIMYHUTH IIPO
NpoOJEeMHICTh Ta AaKTyalbHICTh BKa3aHOTO MNUTaHHA. He IHBITYMCH
Ha PI3HOCTOPOHHE JOCIIIDKEHHS HAayKOBLSIMH TEPMiHY «(hopMa IepiKaBm»,
I TeMa 1 JOCi 3alUIIaeTbes AMCKYCiiHOI0. ToMy Hamme MOCHiKEHHS
MPUCBAYCHO TEOPETHYHOMY aHajily (OopMH IepKaBH I aHami3y IyMOK
BYEHHX CTOCOBHO (hopMu neprkaBu.

Barome 3HadeHHs B pO3yMiHHI IIi€l TPOOIEMaTHKH MArOTh IIparli
HAYKOBLIB Takux, sik: Apucrorenb, B. M. Kopenbcekuii, M. B. KpaBuyk,
B. K. Jlunuacekuii, L. Monteck’e, O.B. TIlaBmok, I. B. [Ipomrox,
H. 0. Caxkapa, C. I'. Cepborina, B. B. Illanosau.

Vike 3a naBHix 4aciB — Ha JlpeBHbomy Cxoni i B Crapomashiit I'pewii
Ta PuUMi — y JOCHIOHMKIB JEp>KaBHO-NIPAaBOBHX SIBUI BUHHKJIA IMOTpeda
I110/10 BU3HAUECHHS TIOHATTS, sike OyJI0 6 JOCTaTHHO MICTKHM 1 J1aBajio Xxoua 0
3arajbHE YSBICHHS IIPO OCHOBHI NUIAXW 3/IHCHEHHS B HIH JepikaBHOT
Bragun. OTxe, 3a PI3HMX YaciB pI3HUMH BYEHHMH B KaTeropii «dopma
JIepyKaBU» BKJIAIABCs HeoHaKoBUH 3MmicT [1, ¢. 16].

Haii6inpmr Bimomoro kmacudikamieto ¢opm nepkaBu Oyna Ta, sIKy JaB
Apucrorens. BiH po3pizHSB QopMu IepkaBH 3a JBOMa O3HAKAMH:
a) KUIBKICTIO THX, XTO NpaBuUTh (OAMH, KiNbKa, 0arato); 0) B 4Mix iHTEpecax
3MIHCHIOETBCS ynpaBimiHHs [2, c. 12]. Y HoBuii yac nuranHs npo Qopmy
JIepKaBH OB’ si3aHe, Hacammepen 3 iM’siM 111, MonTteck’e, K MMif UM
TEPMIHOM pO3YMIB Ti UYWHHHKH, 1[0 BH3HAYAIOTh METOIU 3IHCHCHHS
Jilep)kaBHOI Biiajin. BiH Ha OCHOBI LbOTrO BU3HAYMB Taki (OPMH AepKaBH:
1) pecniy6mikancbka — opMa JepiaBu, B sKifl OpraHisamiro i 3midCHEHHS
JIep>)KaBHOI BJIQJIM BH3HAYAIOTH TaKi SIKOCTI, SIK JOOPOUYECHICTH 1 PIBHICTH;
2) MOHApXisi, e OCHOBA BJIQJIU — YECHICTh; 3) JAECIOTisl, Ic¢ OCHOBA BJIAJU —
crpax [3, c. 68].

O.®. CkakyH Bmu3Hadae ¢GoOpMy JEpKaBH SK «CHCTEMY (QopMm
IHCTHTYHIHHOI, TEPUTOPiaIbHOI Ta TMOJITHYHOI OpraHi3amii Ta 3IiCHEHHS

55



JIep>)KaBHOI BJaJM B KpaiHi», a TAaKOX 3ayBaxye, IO «CTPYyKTypa (opmu
JIEpXKaBU — CTilika €IHICTh 1 B3aEMHHUH 3B’SI30K CKJIQJIOBHX CJICMCHTIB!
¢opma nepxkaBHOrO MpaBiiHHA, (opMma  JepKaBHO-TEPUTOPIaIbEHOTO
ycTporo, hopMa JepKaBHOTO (OJITHIHOTO) pexxumy» [4, c. 78].

dopma ep>KaBHOTO TMPABIIHHSA — 1€ OJWH i3 HAWCTapiliNX €IEeMEHTIB,
0 BU3HAYAETHCS CTPYKTYPOIO Ta OpraHi3ali€lo BIaau B nepxkasi. TepMiH
«popma rep>kaBHOTO MPABIiHHSI» MOKE BKIFOYATH B ceOe Taki KOHIIETii,
aK: 1) MoHapxist — e ¢opma ypsamgy, B AKiM TJIaBOIO AEp)KaBU € MOHapX,
Takdil K Kopoyib abo cynraH. B mMoHapxii Biaja mepemaeThcs y CIamoK.
Po3pizustoTh Taki Gopmu TpaBiiHHS, Taki SK:a) KOHCTHTYLIHA MOHApXis,
e MoHapx oOmexenuit Koncrtutymiero (Hampukian ABcrpanis, Kanana,
benbrist); 0) abconroTHa MOHapXis, J€¢ MOHapX Mae HEOOMEXEHY BIamy
(manpukman Karap, Owman, Barukan); 2) pecryOiika — 1€ MOJITHYHO-
aJMIHICTPaTHUBHUM YTBIp, y SIKOMY BIlaJla HaJISKUTh IPOMajsSHAM depe3 ix
MpeICTaBHUKIB. B  pecmyOmikax ToJoBHOK  (opMorO  yIpaBIiHHS
€ JIEMOKpAaTis, /¢ TPaBO Y4YacTi Ta BIUIMBY Ha MPUHHATTS pIIEHb MAalOTh
rpomMansHu. BoHH 0OHMparOTh CBOIX MpEACTaBHUKIB y MapiaMeHT abo iHIIi
3aKOHOJIaBYi OpTaHHU, KOTPi OepyTh y4acTh Y IPUHHSITTI PillICHb.

Qopmu  pecrryOTiKH MOXYTh BapilOBaTHCS 3alie)KHO BiJ KpaiHH,
ajie OCHOBHI THIIH BKITIOYAIOTH: 1) MapiIaMeHTChKy pecimyOumiky — 1e gopma
NpaBliHH, B SKiH 3aKOHOJAaBYa BIIAJIa 30CEpE/KEHA Yy MapJIaMeHTI
(nanpuknazn, Ascrtpis, Himeuunna, [Hnis); 2) npe3suaeHTCbKy pecryOmiky —
1[e MOJITHYHA CHUCTEeMa, B SIKIM IiaBa JIep)KaBU € MPEe3uICHTOM, O0paHuM
HapoJoM a0o mapiaMeHToM. Y Takiif CHCTeMi MPe3u/IeHT BUKOHYE (DYHKIIiIO
IJIaBH JEp’KaBH, € CHMBOJIOM Hallil Ta 3/iHCHIOE BIIaJHI TTOBHOBa)KCHHS
y paMKax KOHCTHTYLIHHHX HOpM. BiH MOke MaTu MIMPOKI NOBHOBa)KEHHS
B TPOBCACHHI 3aKOHOMABYOI MISUTBHOCTI, KOMAaHIyBaHHSA apMIi€l0 ¥ iHIIY
Biaany (wanpuruax, CIIA); 3)3mimany pecrnyOmiky — Ie TOJITHYHHAR
PEeKHM, SIKUI TIOE€IHYE EJIEMEHTH peciryOsiku 1 MoHapxii (Hampukiasn,
Azeiibapmxkan, [lepy).

Koncrurynis Ykpaiau y cr. 1. mporonomrye YkpaiHy CyBEpEHHOIO
Ta HE3aIEKHOI0, IEeMOKPATHYHOIO, COLIaJIbHOIO, IPaBOBOIO JIEPXKaBOIO,
y CT. 2 3a3Hayae, 1m0 YKpaiHa € YHITapHOI JCPKaBOIO, a CT. 5 YTBEPIKYE
VYkpaiHy sk pecnyOiiKy, Jie HOCIEM CYBEpPEHITETy 1 €IMHHUM JKEepesoM
BIaIM € HapoJ, SKUW 3JIiiicHIOE Biaxy Oe3mocepeqHbO 1 4epe3 OpraHu
Jiep>KaBHOT BJIaJIM Ta OPTaHU MIiCLIEBOTO CaMOBPSIIyBaHHs [5].

dopma aepKaBHOTO YCTPOIO — L€ eIeMEHT (OpMH JepXKaBH, SKHUil
XapaKkTepu3ye BHYTPILIHIO OyJOBYy JA€pXaBH, TEPUTOpialibHy OpraHi3awito
BIagM Ta crocid (MopsmoK) pO3NOAUTYy TepUTOpil AepkaBH Ha
aJIMIHICTPaTHBHO-TEPUTOPiaIbHI OJMHUII, B3AEMOJIEI0 MK HUMH Y MeXax
nepxasi [6, c. 38]. @opma gep>kaBHOTO YCTPOIO XapaKTEpU3YeE MO THIHUH,
MPaBOBUH 1 OpraHi3amiiHUI MOPSAIOK, B SIKOMY BCTaHOBIIOIOTHCS ITIpaBHIIA
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JUSUTBHOCTI YpsiIy, PO3IOJI TOBHOB&KEHb MK PI3HMMH T'UIKaMH BIAaN
Ta crocid oOpaHHs MPeJICTaBHUKIB.

dopma Jep>kaBHOTO YCTPOIO BU3HAUYAETHCSI CTPYKTYPOIO Ta B3aEMOJIEIO
PI3HMX TUIOK BIIAJW B AepXkaBi. 3a (OPMOIO YCTPOIO JIepKaBU MOIUISIOTHCS
Ha: 1) mpocTi: yHITapHa JepkaBa — e MOJITHYHA CHUCTEMa, B sKiil Biaaa
KOHLICHTPYETBCSI B IEHTPAIPHOMY Ypsii, a MiCLeBl ypsad MaioTh
obMmeskeHunit cTyminb aBToHOMII (Hanmpukian bonrapis, Ykpaina, ®panmis);
2) ckiamHi: a) dpenepaitist € GOPMOIO IEPKAaBHOTO YCTPOK, B SIKiM Kilbka
TEPUTOPIATBHUX OAWHUIL OO0’ €JHYIOTHCS B OIHY IONITHYHY CTPYKTYpPY.
Takuii THO JepkaBU HaJae TMEBHY CTYIMiHb aBTOHOMII [y KOXKHOT
TEPUTOPIANILHOT OAMHUIN, ajie 30epirae coiibHy (enepanbHy BIAAy Haa
neBHUMH nuTaHHAMHU. Denepanii MOXyTh MaTH Pi3HI MOJITHYHI CHCTEMH
Ta 3aKOHOJIABCTBO, aJle MalOTh CHUIBHUHN (elepalbHIN yCTPiH, 10 PETYII0e
BiTHOCUHH MiX Pi3HHMH OJUHHIIIMHU. 3aJICKHO BiJ] KOHKPETHOI (emepartii,
BOHa MOXK€ CKIQJaTHUCh 13 INTaTiB, MPOBIHININA, KAHTOHIB a00 IHIIIX
TepuTopianbHux oxauHunb (Hampukinan CIIA, Ascrpis, Iazis); 6) xkonge-
Jepariiss — 1e mojitThdHe abo BilichkOBe 00'eHAaHHA IepaB a0o iHIINMX
cy0’ekTiB, sKi 30epiraloTb CBOIO HE3ANEXKHICTh 1 CaMOCTIHHICTB,
ajie CHiBIpamioTh y neBHuX cepax. Kondeneparis moxxe 6ytu yTBOpeHa
3 METOI0 CHUIBHOTO PO3B’S3aHHS IEBHUX IIPOOJIEM, MOJITHYHOTO BIUIHBY
ab0 3axucTy CBOIX iHTepeciB (uepe3 eran koHgpemepamii mpoimum CIIA,
Hinepnanau, lIBeiinapis); B) iMmepis — Le MOJITHYHA Ta TEPUTOpPiajbHA
(dopma ympaBimiHHS, SKa XapaKTEPU3YEThCS  BEJIMKUMH  PO3MipamH,
JIOMiHYBaHHSIM HaJl IHIIMMH KpaiHamMu a00 HapoJamHM, a TaKoXX LEHTpali-
30BaHOI0 BIIaI0K0. IMmmepii MOXyTh OyTH CTBOpEHI HIISIXOM 3aBOIOBAaHHS,
aHekcii abo y3ypnalii TepuTOpiH, a TAKOXK IUIIXOM KOJIOHI3alil i KOHTPOIIIO
HaJ IHITUMH HapoAaMd. BoOHM MarOTh 3HAYHHU MOJITHYHUHA, €KOHOMIYHUAN
1 KyJIbTypHHH BIUIMB Ha CBOiX MiAJaHuX Ta migkopeHnx (Pumcbka immepis,
3apa3 iMIepiit Hemae).

@opma JepKaBHO-TIPABOBOTO PEKUMY, L€ TOHATTS 3'ABWIIOCA Ha
moyaTKy XX CTONITTS i BU3HAYAETHCS OCOOIMBOCTSIMH MIPABOBOTO MOPSAKY
B Jepxasi. Hampukian, Moxe OyTH MpaBOBHH pPEXHM JEMOKpaTii,
aBTOKpATil, TOTajiTapu3My, MpaBoBOi AepxaBu Tomo [6, c. 59]. ®dopma
JIEp)KaBHOTO pEXUMYy — 1€ eneMeHT (OpMHU JepKaBH, SKHH XapakTe-
pU3yeThCS K CYKYIHICTh TICBHHX METOMIB (CrocoOiB) 3aiHCHCHHS
nepxaBHOl Biaamu [7, c. 124]. [lepkaBHUN PEKUM € CHCTEMOIO IPABIIHHS,
SKa XapaKTePU3YEThCS IEBHUMHU OCOOJIMBOCTSMHU 1 IPUHIUIIAMY YIIPaBIIiHHS
JIep>KaBoIo.

Croci6 opMyBaHHS ypsIy: ACpKABHUM DPEXHUM MOXKE IepeadadaTH
JIEMOKpaTH4YHE OOpaHHS IMOJITHYHUX HPEICTaBHUKIB a00 HEJeMOKpaTH4Hi
MeTonu (OpMyBaHHS YpsIy, Taki SIK yCHaJKyBaHHsS BJIQAW, aBTOPHUTapHE
MpPU3HAYCHHS YM BIMCBKOBA AWMKTaTypa. ['paHi Bimagu: Aep>KaBHUN peXAM
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BU3HAYa€ PO3IOALT Ta 0OMEXEHHs Biaay B cucreMi ypsiay. Lle moxe Oytu
MOJIIJT BJIaJ¥ MK BUKOHABUYOIO, 3aKOHO/IaBUOIO Ta CyJIOBOO T1IKAMH BIIAJIH,
200 OMHOOIYHUI KOHTPOJb HAJ| YCIEI0 BIaJOK0. BiTHOMICHHS 1O OCHOBHHX
mpaB Ta CBOOOJ: IEepKaBHUN PEKUM MOKe OYTH rapaHTOM MpaB i cBOOOI
rpoMaasH abo oOMexyBaTH iX Ha pi3HHX piBHsAX. ComlialbHO-eKOHOMIYHA
TIOJIITHKA: JSPKAaBHUI PEeXHMM MOXKE MAaTH BIUIMB Ha COLHaNbHY 1 €KOHO-
MIYHY TONITHKY Kpainu. Lle Moxke OyTH COIiasliCTHYHHUHA, KOMYHICTHIHHUN
200 KOPIOPATUBHUM MIAXi IO yIPaBIiHHS.

Takum urHOM, MOKHA 3pOOHTH BHCHOBKH: 1. Po3rmsHyTI Tpu cTOpOHH
dbopmu nepxkaBu (popma mpaBniHHA, (opMa JIEp)KABHOTO YCTPOIO,
NOJiTHUHUKA pexum). Lli Tpu cTOpoHHM B3aeMOAIIOTH MK co0OK Ta
BIUIMBAIOTh Ha IIOJIITHYHY CHCTeMy KpaiHW. 3MiHa Oy/b-sIKOi 3 HUX MOXeE
BUKJIMKAaTH KOHQIIKTH Ta OOpoThOy, SK BHIPABIEHHS iCHYIO4Oi (GopMHU
NpaBIiHHA, Tak 1 mepexig A0 iHmoi. 2. [lepkaBHa Bilaga Mae BeNHKE
3HaYeHHSA Y (OpPMYBaHHI Ta PO3BUTKY KpaiHH. Y3TO/DKEHICTh 1 CITBIIparlst
MDK TphOMa OpraHi3allisiIMH — 3aKOHOJIABYOI0, BHKOHABYOK Ta CyIOBa
BIIAJIOK0, SIKi B3a€MOJOIOBHIOIOTH OJHA OJHY Ta MAawTh CBOi (YHKIIi
i o0oB’s3ku. 3. Y mpomeci pO3BHUTKY HOep)KaBH, i OPraHH MOXKYTh
3MIHIOBaTH CBOIO POJIb Ta 3HAYCHHS B 3AJIEKHOCTI BiJ mOTped Ta BHUMOT
cycminbeTBa. Hampukiman, B mepiol TOCTPOTO TONMITHYHOTO KOH(DIIKTY,
BUKOHABYa BJlaJ]a MOXE MaTH TEPEBaalouy poJib y 30epeKeHHI MOPSAKY
i crabimpHOCTI. 4. KpiM TOro, BaX/IMBO 3a3HAYUTH, [0 MPUHIUIIN
opraHizamii JepaBW MOXYTh BapilOBaTHCs 3aJIEKHO BiJl KYJIBTYPHHX,
ICTOPMYHHUX 1 MOJITUYHUX YMOB Kpainu. 5. 3aramom, ¢opma JepkaBu
€ CKIaJHUM MOHATTSAM, LI0 Hepeadayae MAialeKTUUHY B3a€MO3aJIEHK-
HicTh ycix ii acmekTiB, 1 HacmpaBii HeMae OJHO3HaYyHOI Gopmyim s il
XapaKTEPUCTHKU.
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MOJEPHIZAIIA AAIMIHICTPATUBHOI'O YIIPABJITHHA
YEPE3 IM®POBI TEXHOJIOI'Ti: KOHCTUTYIIMHI ACIEKTH
BIFICBKOBOI'O ITEPIOTY

YanaodieBa Mapism P3aiBna
KaHOuoamka iopuouyHUX HayK, HAyKo8a CnigpoOimHuys
Hayxoso-0ocnionuii incmumym Oepaicasnozo 0y0igHUYymMea ma micyegozo
camospaoysanna Hayionanenoi akademii npagosux Hayk Yrpainu
M. Xapxis, Ykpaina

Ha cydacHOMy etami po3BUTKY YKpaiHM He3aBEpIIEHICTh aJMiHi-
CTPaTHUBHO-TEPUTOPIANBHOI pedOopMH  CIIPHUYNHSE 30UTBIICHHS IHCTHUTY-
LIITHUX JMCTIPOMNOPLIN y BiJHOCHHAX MiX OpraHaMHu Jep>KaBHOI BJIJW Ta
CTPYKTYpPaMH MICIICBOTO CaMOBpsaAyBaHHSA. J[0IaTKOBO, ICHYIOTh 3HAYHI
NPOTAIMHMA Y BH3HAYEHHI Ta PO3MOALI YNPaBIIHCHKUX (YHKIIH Mix
pI3HMMH DIBHSAMH BJaJM Ta TPOMAJCHKUMH IHCTUTYLISIMH, OCOOJHBO
B KOHTEKCTI EKOHOMIYHHMX IIOBHOB2)XEHb Ta acIleKTiB, IOB'I3aHUX 3
Oe3mnexoro Ta MoOLIi3aLieo.

B ymoBax Bo€HHOTO 4yacy ccoONMBO BayKJIMBHM € IMUTaHHS MOZEPHi3aIlil
CHCTEMH BIHCBKOBOTO O0ONIKy, fKa 3aJMIIMIACS HE3MIHHOIO 3 4aciB
Papsiacpkoro Coro3y, mo ycKiIagHIO€ e(eKTHBHE 3alTydeHHs Jep)KaBHHX
CTPYKTYp Ta TPOMAJCBKOCTI J0 IporeciB o0opoHu Kpainn. HemocraTHe
3aKOHOJaBYE PETYIOBaHHSI y cdepi TepUTopiadbHOI 0OOPOHHM, MO CTAIO
0COOJNMBO aKTyalbHHM IIiJi 4Yac BOEHHOI'O CTaHy, BUMarae yBarm Ta
BJIOCKOHAJICHHSI.

Kpim TOro, icHyro4i KOpYMIiKHI Ta iHIIN IHCTUTYUiHHI IucdyHKI,
10 TEPEeUIKOKA0Th e(EKTUBHOCTI IMyONIYHOTO YHpaBIiHHA, Taki SK
OINOPTYHICTHYHA MMOBEIHKA IPOMaJIsH 1 YMHOBHUKIB. Lle nuTanHs notpebye
HaraJibHOTO BUPILIEHHs 3a1yis 3a0e3eYeHHsI TPOo30pOCTi Ta J0OPOUECHOCTI
YIpaBIiHCEKUX IPOLECiB B YKpaiHi.

Y KOHTEKCTi Cy4aCHMX BHKIIHKIB, 1[0 CTOATH Nepen YKpaiHoto, HaOyBae
BUPINIAJTBHOTO 3HAYEHHsI MUTAHHS ITJBHIICHHS €(EeKTHBHOCTI IMyOJiYHOTO
VOpaBIiHHSA, 3aCHOBAaHOTO Ha IHCTHTYHIHHUX CTaHIApTax, SKi € Xapak-
TEpHUMH Ul PO3BHHEHHX KpalH CBITY. Y LOMY acleKTi KIIOYOBHM CTa€
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BIIPOBA/PKEHHS IHHOBAIIIITHUX MIIXOIB 10 (hOPMYBaHHS CTPATETiH PO3BUTKY
Jiep>kaBH Ta i OKpeMUX PEerioHiB.

3okpema, /[lepikaBHa cTpaTerisi perioHaNbHOTO PO3BUTKY B YKpaiHi
NOBMHHA BKJIIOYATH BH3HAYCHHS CTPATETIYHHX MPIOPUTETIB PO3BHTKY, SKi
BPaxOBYIOTh CIENH(}iKy OKPEeMHX TPYII PErioHiB, BKIIOYAIOYH MIPUKOPIOHHI
3 €C, pocieto, Oiopyccio, TPUMOPCHKi, HEHTPanbHi, a TaKoX Ti, IO
MOCTpaXKAainy Bix BoeHHUX Aiil. Lle mMae OyTH AONMOBHEHO TapMOHI3AIIEI0
CTPATeriYHOTO IUTAHYBaHHSA Ha pI3HUX pPIBHAX. Big JEPXKAaBHOTO IO
JIOKAITFHOTO — 3 MOAAJBIIOI0 PO3POOKOI0 MIOPIYHUX IUIAHIB PO3BHTKY IS
KO)KHOTO 00'€KTa IUIaHYBaHHS, a TaKOXK 1X HAJICKHAM OOKECTHUM
3a0e3MeYeHHSM.

[pouec po3poOku Ta peaizamii cTpaTeriii perioHATLHOTO PO3BUTKY Mae
BKJIIOUATH KiJIbKa €TalliB: BU3HAYEHHS POJIi Ta 3HAUYCHHS KOKHOTO BEJIMKOTO
periony VYkpainum y J[lepkaBHiii crparerii; po3poOKy iHIMBiITyaIbHUX
CTpaTeril T KOXKHOI 00JIaCTi; CTBOPEHHS CTPATETil UIS OKPEMUX paioHIB
1 TpoMag y paMKax IIMX OOJIACHWX CTpAaTerii; 3aTBEepMIKCHHS MIOPIdHIX
TUTAHIB PO3BHUTKY IUI KOXKHOTO PETioHy, palloHy, Ta rpoMain; GopMyBaHHS
BIANOBITHUX pPiYHUX OIO/KeTiB. BakimmBo, mo0 cTpareriyHe IUIaHyBaHHS
rpoman BimOyBajocs 3 ypaxyBaHHSM OCHOBHHX TIONOKEHB CTpaTerii
PO3BHUTKY BiATIOBITHUX PaliOHIB Ta PETiOHIB.

Pearnizaiiis  omucaHoi MOJeNi CTPATETriYHOIO YIPABIiHHS BUMAarae
CKOOPAMHOBAaHHUX 3YCHJIb Ha BCIX PIBHSAX CUCTEMH MyOJIYHOIO YIpaBIiHHSA,
BKJIIOYAIOUM JICP)KaBHY BIIAJy, MICIIEBE CaMOBPSAYyBaHHS Ta TIPOMAJICHKI
iHcTuTywii. KirouoBi MexaHi3MM IHCTUTYHIMHHMX 3MiH, SIKI CHPUSTHMYTh
I[LOMY TIPOIIECY, BKIIFOYAOTh (DiHAHCOBUI MEXaHi3M, 3a0€3MCUyIOUH HaIiTHE
(hiHaHCYBaHHSI CTpaTeriyHUX IHIIIATHB; COLIAIFHUNA MEXaHi3M, CIIPSIMOBa-
HUHA Ha TpaHc(hOpMAIliI0 COLIABHUX IHCTHUTYTIB JUIS TIOMOJIAHHS 1HCTHTY-
IHUX AUCQYHKIINA; Ta PUHKOBUI MEXaHI3M, OPIEHTOBaHWI Ha e(eKTHBHE
BUKOPHCTaHHS PECYpCiB 4Yepe3 BIPOBAUKEHHS KOHKYPEHII Ta JEMOHO-
IIOJTI3AIl 0.

Y KOHTEKCTI BOEHHOTO CTaHy, OITHMI3allis MPOIECIB YIPaBIiHHI
Ha Hal[lOHAJBHOMY Ta PETiOHAIILHOMY PIBHSX CTa€ 1€ OUIbII aKTyalbHOIO.
Ile BMMarae Bix cucTeMu MyONIYHOTO YIpaBiiHHS B YKpaiHi aganTamii 10
HOBUX BHKIIHKIB, 30KpeMa, e()eKTHMBHOI'O B3a€MOJii Pi3HUX OpraHiB BIIAJU
JUIsl TIOJIOJIaHHs IHCTUTYLIHHHUX TMPOTAJIMH Ta OMOPTYHICTHYHOI MOBEIIHKH.
Po3poOka HOBOI cHUCTEMH CTPATETiuHOIrO YNpAaBIiHHS, SKa BiJIOBiIaTHME
aKTyaJIbHUM II0Tpe0aM BOEHHOTO 4acy, CTa€ KIIOYOBOIO JUIS PO3BHUTKY
Jiep>kaBH Ta 1i perioHiB y HOBOEHHUH MEPioJ.

MaiiOyTHE agMiHICTPATUBHOIO YIpaBJiHHS BUOYIOBY€EThCS Ha MPHUHIM-
Iax ONTHMi3alii, IPO30pOCTi Ta aJalTUBHOCTI, OCOOIMBO 3 OINISAAY Ha
MOJKJIMBICTh BOEHHUX KOH(DIIKTIB. Lludporizaris BHOCHT (hyHIAMEHTAIBHI
3MiHH B TPAJHUIIiiHI YIIPAaBIiHCHKI CHCTEMH, PO3IMIHUPIOIOYH MOYKIUBOCTI ISt
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OinbIn  eheKTHMBHOrO pearyBaHHS Ha BHKJIMKM Ta IOTPEOM Cy4acHOTO
CYCIILIBCTBA.

3 oxHOro OOKY, 3acTOCyBaHHS IM(POBUX TEXHOJIOTIH CHpUSE 3HAYHOMY
MiABUINECHAIO e(PEKTHBHOCTI  YNPABIIHCHKUX TIPOIECIB, TO3BOJSAIOYN
3MEHIINTH YacoBi Ta PecypcHi BUTpaTu. 3 iHIIOro OOKy, IIe Takox 3abe3-
ne4yye 3pOCTaHHS MPO30pPOCTi JEP)KABHOTO YIPABIIHHSA, IO € KPUTHYHO
BOXIMBUM Ui MIATPUMKH JOBIpH TPOMAASH 1 3amoOOiraHHS KOPYIILIIi.
BrpoBamkennss 1mmudpoBHX  IHCTPYMEHTIB, TakuX SK EJIEKTPOHHE
YpAIyBaHHS, BIIKPUBA€E IIMPOKI MOKIMBOCTI JJISI B3a€EMOIii MIXK JepKaBOIO
Ta rpOMajisiHaMH, MiZBUIIYIOUH SKICTh HAJIAaHHS MTyOIIYHHUX MOCIYT.

B ymoBax moTeHUIHHUX BOEHHUX KOHQUIIKTIB, IM(POBI TEXHONOTIT
HaOyBalOTh OCOOJIMBOI 3HAYYIIOCTI. BOHM MOXYTb BUKOPHUCTOBYBATHCS IS
3a0e3reveHHsT  ONEepaTUBHOTO  pearyBaHHS Ha  KPH30BI  cHUTYyauii,
e(eKTUBHOTO YIpaBIiHHA pecypcaMH Ta KOOpIWHAIl il y CKJIaJHUX
yMmoBax. Lle TakoX CTOCYeThCs MUTaHb HALIOHANBEHOI Oe3nexH, e HudpoBi
IHCTPYMEHTH MOXYTh CHPUSATH MOHITOPHHTY Ta aHaNi3y IOTCHIIHHIX
3arpos.

[Ipote, HEOOXiAHO BpaxOBYBaTH, IO IIMPOKE BIPOBAIKEHHS II(PPOBUX
TEXHOJIOTIH TaKOX CTaBUTH Iepel] aaMiHICTPaTHBHUM YIPAaBIiHHAM HOBI
BUKITMKH, TOB'sI3aHI 3 KiOepOe3meKkoo Ta 3aXHCTOM IEePCOHANBHUX JaHUX.
Ile BuMmarae po3poOKM KOMIUIEKCHHX CTpaTerii Ta HOpMaTHBHO-TIPABOBHX
peryJroBaHb, siki 0 3a0e3neuyBanu OajlaHC MK IHHOBAIIHHICTIO, O€3MEKOI0
Ta MPHUBATHICTIO.

VY nmepcnekTuBi, MOJKHA OYIKYBaTH, IO IU(POBI TEXHOJOTIi CTaHYTh HE
JMIIe iHCTPYMEHTOM [UIsl MiJBHIICHHS e(EeKTHBHOCTI aJMiHICTPaTHBHOTO
YIpaBIIiHHSA, ajle # BaXIMBUM (PakTOpoM y (hOpMyBaHHI HOBUX IiJXOJIB J0
KOHCTHTYLIHHOTO TIpaBa Ta JepXaBHOro perymoBaHHsi. Came Tomy,
nornuOieHe  JOCHDKEHHS Ta PpO3YMIHHS JIOBIOCTPOKOBHX — BIUIMBIB
mUppoBUX 3MIH € KPUTHYHO BAKIMBUM [UII PO3BUTKY Cy4acHOTO
aIMiHICTPaTUBHOTO YIIPABIIiHHSA.
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HAIIPAM 2. HUBIJIBHE, HUBIJIBHO-IIPOLIECY AJIBHE,
CIMEMHE TA MI)KHAPO/IHE IIPUBATHE IIPABO
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BODIES OF A FAMILY FOUNDATION UNDER POLISH LAW
AGAINST THE BACKGROUND OF COMPARATIVE LAW

Pawel Widerski
PhD in Law, Research Associate in Department of Civil Law
The John Paul 11 Catholic University of Lublin
Lublin, Poland

On 22 May 2023, the Act of 26 January 2023 on Family Foundations
[Journal of Laws of 2023, item 326, hereinafter: FFA] entered into force. So
far the Polish legal system has lacked legal tools aimed at ensuring the
stability of running a business after the death of the doyen, for many
generations. The reason therefor lies in the fact that Polish legal solutions
focus primarily on protecting the individual interests of entities (heirs,
partners of commercial companies), and not on safeguarding assets against
fragmentation. The above-mentioned act is intended to change this situation.
Its aim is to comprehensively strengthen the legal tools for carrying out
succession processes by introducing into the Polish legal system an
institution whose goal is to accumulate family property and allow it to be
kept in the country for many generations, thus increasing the potential
of domestic investments [1, p. 5-6]. According to Article 2, section 1,
sentence 1 of the FFA, a family foundation is a legal entity established to
collect property, manage it in the interests of the beneficiaries as well as to
meet the needs of the beneficiaries. Therefore, transferring assets to a family
foundation is intended to protect them against fragmentation as well as to
enable their multiplication, and thus to derive benefits therefrom that can be
used to cover the costs of maintenance of the persons designated by the
founder [1, p. 6]. Similar legal institutions whose aim is to ensure
generational succession of a business have been in place for years in many
countries, such as the US, the UK, Germany, Switzerland, Austria,
Denmark, the Netherlands, Malta and Liechtenstein [3, p. 8 et seq].

Under Polish law, a family foundation has legal personality. Therefore,
it acts through its bodies. According to Article 43 of the FFA, the bodies
of a family foundation include the management board, the supervisory board
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and the meeting of beneficiaries. The management body of a family
foundation is the board. The management board constitutes a mandatory
body and consists of one or more members (Article 56 of the FFA).
A member of the management board is appointed for a three-year term of
office, unless the statute provides otherwise. A member of the management
board may be appointed for subsequent terms. Unless the statute provides
otherwise, the appointment and dismissal of a member of the management
board is made by the founder, and after the founder’s death — by the
supervisory board, if established. In the event of the founder’s death
and the absence of a supervisory board, the appointment and dismissal
of a management board member shall be made by the meeting of
beneficiaries (Article 61, sections 1-3 of the FFA). The main task of the
management board is to manage the affairs of the family foundation and
represent it (Article 54, section 1, point 1 of the FFA). The second body
of a family foundation is the supervisory board. It is a body of controlling
nature. Pursuant to Article 64, section 1 of the FFA, the founder may
establish a supervisory board in the statute. Thus, as a rule, it is an optional
body, unless the number of beneficiaries exceeds twenty-five, in which case
the establishment of a supervisory board is mandatory (Article 64, section 2
of the FFA) [2, p. 110; 6]. The supervisory board consists of one or more
members (Article 66 of the FFA). A member of the supervisory board is
appointed for a five-year term of office, unless the statute provides
otherwise. A member of the supervisory board may be appointed for
subsequent terms. Unless the statute provides otherwise, members of the
supervisory board are appointed and dismissed by the founder, and after the
founder’s death — by the meeting of beneficiaries (Article 68, sections 1-3 of
the FFA). The principal task of the supervisory board is to supervise the
management board (Article 65, section 1 of the FFA). In the case of a Polish
family foundation, there is also a decision-making body, namely the meeting
of beneficiaries. This body is mandatory. In the light of the Act in question,
a beneficiary is a natural person and a non-governmental organization that,
according to the statute, may receive a benefit from a family foundation or
property in connection with the dissolution of a family foundation. This may
even be the founder of a family foundation (Article 30 of the FFA). Not all
beneficiaries may become members of the meeting of beneficiaries, but
solely and exclusively those beneficiaries who are granted the right to
participate in the meeting by way of the statute (Article 70, section 2 of the
FFA) [4, p. 243]. The meeting of beneficiaries is convened by the ma-
nagement board, unless the statute provides otherwise (Article 71, section 1
of the FFA). Its task is to adopt resolutions on specific matters which are
clearly defined in the act or the statute and are aimed mainly at ensuring the
continuity of a family foundation’s activities, primarily by supplementing
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the composition of individual bodies of the family foundation [1, p. 36].
According to Article 72 of the FFA, consideration and approval of the
financial statements of a family foundation for the previous financial year;
granting discharge to members of the family foundation’s bodies for the
performance of their duties; distribution or coverage of the net financial
result; selection of an audit firm if financial statements are subject to audit as
well as any other matters specified in the act or the statute require
resolutions of the meeting of beneficiaries.

All things considered, as far as the organizational structure of a Polish
family foundation is concerned, the legislator did not adopt foreign models,
but based it on a structure that adopts solutions typical for capital companies
functioning under Polish commercial company law [1, p. 29; 5]. Taking into
account the effects of comparative law analysis, it can be concluded that in
other legal systems family foundations generally have one mandatory
management body, namely the board, and an optional body of controlling
nature, namely the board of protectors (e.g. Liechtenstein, Malta, Austria,
the Netherlands) [7, p. 34].
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3JINCHEHHS IMBLJIbHUX ITPAB T'POMAJISIHAMHA yKPéiHI/I,
SIKI IEPEBYBAIOTH HA TUMYACOBO OKYIIOBAHIN
TEPUTOPII

3aika IOpiii OnexkcanapoBu4
O0OKMOp 10pUOUYHUX HAYK, npoghecop,
20/1068HULL HAYKOBUTL CNIBPOOIMHUK 8i00iNy NpobieM NpusamHo2o npasd
Hayxoso-0ocnionuti incmumym npugamnoco npaea i NiOnpueEMHUymed
imeni akaoemixka @.I'. Bypuaxa
Hayionanvhoi akademii npasosux nayx Yrkpainu
M. Kuis, Yxpaina

HapomkeHHs1 TIOJUHY, YKIAJSHHS LLTIOOY i HOro po3ipBaHHS, CMEPTh
€ TmiacTaBaMd HaOyTTSA BIAMOBINHMX TIpaB Ta OOOB’SI3KIB yYaCHUKAMU
MUBUTBHAX TPaBOBIAHOCHH. Tak i3 (akTy HAapOHKEHHS TUTHHU BHHUKAE
HU3Ka OOOB’3KiB ii 0aThKiB, 30KpeMa, IOJO BHXOBAHHS Ta PO3BHUTKY
IUTHHU, 1i yTpuMaHHA. JlWTWHa, BIiAMOBiIHO, HaOyBa€ MIpaBO Ha TakKe
YTPUMaHHS, Ha BUXOBAaHHA, IPaBO Ha CHAIUIMHY, SK CHaAKOEMELb IepIIoi
4yepru micis cMepTi OaThkiB. BimmoBimHi mpaBa Ta 00OB’S3KH BHHUKAIOTH
micnst peectpauii nuro0y 1y moupyxoksa. I3 cmepTio ¢isudyHoi ocodu
BIJIKPUBAETHCS CIA/IUHA, TIPUITUHIETHCS HITI00, )KUTIOBI PABOBIIHOCHHH,
a TakoXK Yyci TpaBa Ta OOOB’SI3KM MOMEPJIOro, JIe¢ HEMOXKINBE
MPaBOHACTYITHHUIITBO, YTPUMAHII Ha0yBarOTh MpPaBO Ha MEHCIIO Yy 3B’S3KY
i3 BTpaToIO rofyBajbHUKA Ta iH.

JeprkaBa 3allikaBiieHa Y TOMY, 1100 TPOMasIHUH MaKCUMaJIbHO BUKOpPHC-
TOBYBaB HaJlaHi HOMY MpaBa, OCKITbKH Oynb-sKEe Cy0 €KTHBHE IIPaBO Mae
colliabHy IHHICTH JINIIE 332 YMOBH HOTO peaibHOro 37iiicHeHHs. BoxHowac
pearmizarlii HaZaHOTO TIpaBa HE NOBHHHA HIBENIOBATH IHTEPECH iHIINX
4JICHIB CYCIIUJTBCTBA, B TOMY YHCII AiTeH, OAaTHKiB, MOAPYXOKI Ta iHIITUX
YJIeHIB CiM’1.

Cy0’ekTHBHE TPaBO, HaaHE 0CO01, HE HAIIICHE HEOOXITHUMHU 3acobamu
3aXHCTY BiJl MOPYIIEHHS, € «JICKJIAPaTUBHUM MPaBoM». X04a BOHO 1 IPOro-
JIOIIEHO B 3aKOHi, aje, He Oyny4n 3a0e3NeYeHUM JIepXKaBHUMHU MTPaBOOXO-
POHHHMMHU 3aX0ZaMH, BOHO MOKe OyTH pO3paxOBaHE JIMIIE Ha JOOPOBLIbHY
MoBary J0 HbOro 3 OOKy HENpaBOMOYHMX 4YJICHIB CyCHUILCTBAa Ta HaOyBae
B CWIy IIbOTO XapakTepy JHIIe MOpaJbHO 3a0e3NedeHoro Ipasa, MI0
MOKJIaIa€ThCsl BUKJIFOYHO Ha CBIJIOMICTH WIEHIB CYCIIUIBCTBA Ta aBTOPUTET
Jiep KaBHOI Biajau [7, c. 224].

3aKoHOIaBeIh BPaXOBYE CyJacHi pealtii CTBOPIOE €eKTHBHI MEXaHI3MHU
3MIACHEHHS TPOMasTHAMH HAJCKHUX iM Cy0’ €KTUBHHX IpaB. Tak, 30Kpema,
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B YMOBax OTrOJIOIIEHOTO BOEHHOTO CTaHY JUIS OKPEMHX KaTeropiid rpoMasisH
(BIICHKOBOCITY)KOOBI[iB, IOJIIEHCEKUX TOIMIO) CIPOMICHO MPOICIYPY
peectpauii uuooy [4, c¢. 151]. lupoka mirpauis HaceJIeHHs, po3’€IHAHHS
YKpaiHCBKHX CiMeH 3yMOBWJIO TOTpeOy BHUIIIEHHS HU3KH IHNTaHb,
OB’ sI3aHUX 13 OCIIOPIOBAHHAM Ta BIH3HAHHAM OaThKiBCTBa [1].

ITosBa Hu3kM mpoOieM TMOB’S3aHa 3 THUM, IO MITBHOHM HAIINX
CHIBBITYM3HUKIB Mepe0yBaloTh UM mepeOyBalli Ha THMYAacOBO OKYITOBaHIN
TepUTOpii, NMPOTEe NPOJOBXKYBAIM HAPOKYBaTH, pEECTPYBATH MLLTIOON
i momMupaTH. BuW3HAIOUM peecTpamilo TaKMX akTiB LHBIIBHOTO CTaHy
IOPUIMYHAM (aKTOM, 3 SIKUM IOB’s13aHi BUHUKHEHHS, 3MiHa Y MPUITMHEHHS
Cy0’€KTHBHUX LUMBUIGHUX IpaB Ta OOOB’S3KIB, HEOOXITHO BHM3HAYUTHCS
3 TMpPaBOBOI TMPHUPOJOI0 1 TPABOBUMHU HACTIJKaMH TakuX (HakTiB.
BiTun3HsaHMi 3aKOHOAABEIb CIIPOOYBaB YHOPMYBATH CYCIIJIbHI BiJIHOCHHH,
SKI BUHUKAJIHM 11032 MEXaMU KOHTPOJIbOBaHOI TepuTopii 3akoHOM YKpaiHu
«IIpo 3abesmeueHHss mpaB 1 cBOOOJ TPOMAaIsIH Ta MPABOBUH pPEXHUM
Ha THMYacOBO OKYIIOBaHIN TepuTopii YKpaiHW», CyBOpO 3a3HAYMBIIN B 4. 3
CT. 9, mo «Oyap-sIKui akT (pilIeHHs, TOKYMEHT), BUIaHUH OpraHaMu Ta/a0o
ocobaMy Ha THIMYAcOBO OKYIIOBAaHIA TEPUTOPIi, SKIIO Ii opraHu abo ocobu
CTBOpEHi, 00paHi YM MpHU3HAYEHI B MOPAIKY, HE MMepeadadeHOMY 3aKOHOM,
€ HEeIMCHNM i HE CTBOPIOE TIPABOBUX HACIIIKIB» [5].

VYkpaiHCbKi CyAM BIAMOBISUTM TNPUHAMATH [O YBaru IpeJCTaBieHi
3asiBHUKAMK CBIZOITBA PO HAPOHKCHHS, PEECTPAIliI0 ILIO0Yy 4Yd cMmep-
Ti, BUJIaHI OKYIAIiiHOIO BJaJ0K0, OOTPYHTOBYIOUM 1€ THUM, LIO 3asBHHK,
3HAIOYM MPO HEAIHCHICTH IOKYMEHTIB, BUIAHUX HAa TUMYAcOBO OKYIOBaHii
TEpUTOPIii, HE CKOPHCTAaBCs CBOIM MPABOM Ha I0Jady 3asBU PO PEECTPAILiI0
aKTy LIUBUIBHOTO CTaHy YKpaiHCHKOTO OpraHy JepX<aBHOI peecTparii akTiB
MUBUTBHOTO CTaHy, TOMY BIJCYTHI IPaBOBi MiJACTABH MJS 3aJ0BOJCHHS
TaKol 3asBU.

[Tpote 3rogom 3akoHONABENb BHIC 3MIHHIO 4. 3 cT. 9 3akoHy, a came
JTOTIOBHUBINHU ii CIIOBAMH «KpiM TOKYMEHTIB, IO MiATBEPIKYIOTH (paKT
HapO/KEHHS, CMEPTi, peecTpatii (po3ipBaHHs) MU0y 0COOM HA THMYAaCcOBO
OKyIMoOBaHiii  Teputopii». Sk 3a3HadeHo y mnocrtaHoBi Kacarriii-
HOTO LUBUIBHOTO cyay y ckiani BepxoBHoro Cyny, po3risin JepKaBHUMHU
OopraHaMu JIOKYMEHTIB, BHIAaHUX OKYIMAI[iifHOIO BIAIOK, HE O3Ha4ae
aBTOMAaTUYHOTO BHM3HAHHS Takol Biagu. JOKyMeHTH, BUIAHI OpraHaMH Ta
ycraHoBaMH (30KpeMa, 3aKkiajiaMH peecTpalii akTiB HUBUIBHOTO CTaHy),
1110 PO3TAIOBaHI Ha THMYACOBO OKYIIOBaHil TepuTopii YKpaiHu, K BUHITOK
MOXYTb OpaTHCh JJO YBaru Cy/IoM 1 OI[IHIOBAaTHCS PAa30M 3 IHIIMMH JTOKa3aMHu
B IX CYKYIIHOCTI Ta B3a€MO3B’SI3Ky, 30KpeMa, IiJ yac po3MIsidy CHpaB
y nopsaaky ct. 315 HIIK Vkpainu [2].

To6T0, MPONIOHYETHCS B CyIOBOMY MOPSIIKY BCTAHOBITIOBATH (aKTH, II0
MalOTh IOpPHOUYHE3HAYCHHS, 30KpeMa, (akT PpOAWHHHUX BiTHOCHH MiX
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(hiznunuM ocobamu, peecTpanii nUTI0Y, po3ipBaHHS HLTI00Y, YCHHOBIICHHS,
HapOJPKEHHSI 0COOM B IEBHMH 4ac, cMepTi ocolH, sika rporaia 0e3BicTH 3a
00CTaBHH, IO 3arpoXKyBaJId il CMEpPTIO a00 NMAOTh MiJCTaBH BBaXKATH 1i
3aruOJI0I0 BiJ TIEBHOTO HENIACHOTO BHIAAKY BHACTIIOK HAA3BHYAWHHUX
CHUTYaIlill TEXHOT€HHOTO Ta MPUPOTHOTO XapaKTepy Ta iH.

TakuMm 9uHOM TpoMansHUH YKpaiHu, sKui mepeOyBaB (mepeOyBae) Ha
THMYAacOBO OKYINOBaHili Tepuropii MOBMHEH MAaTH CBiZOITBO IIPO
peecTpalito aKTy LWBIIBHOTO CTaHy (CMepTh, HApOKEHHSA, IMLII00,
pozipBanHs nuTI00Y), BUAAHE BiAIOBITHUMH OpraHaMy OKYTAI[IfHOIO BIIaIIH,
MOTIM 3 [UM CBiJIONTBOM 3BEPHYTHCS JO OpraHy peecTpauii akTiB
LUBUIBHOTO CTaHy Ha TepuTopili YKpaiHM 1 OTpUMATH BiAMOBY y BHIaui
yKpaiHCbKOro cBimonrsa. Ha migcraBi oTpumaHOi BIIMOBH y peecTpaii
IOpUIMYHOTO (PaKTy TPOMAISIHUH 3BEPTA€ThCS N0 CyNly, SKUH NMpUiMae 10
yBar# JOKYMEHTH, BHIaHI OKYHNAaLiifHOIO BJIQJIOI0 SIK JOKa3 cepell iHIIUX
JIOKa3iB.

ToOTo BITYM3HSHI CymW TiJ dYac YXBaJCHHA pPIilICHb, IIOB’SI3aHUX
i3 THMYacOBO OKYIOBaHHMH TEPHTOPisIMH YKpaiHH, OYalIn 3aCTOCOBYBATH
«Hawmi6biiiceki BumATKm» («Namibia excepnion»). Mumerhcs mnpo Te,
10 HE3aKOHHICTh i HEIiMCHICTh BIaAW HA OKYIIOBaHIA TEPHUTOpIii HE MOXKeE
03HAUaTH HEMIMCHICTh TaKWX [ill SIK peecTpamis, CMEpTi, HapOIKCHH,
uo0y. Ile mnonoxeHHs 3Halinulo  BimoOpakeHHs 1y  pillleHH]
€sporeiicekoro cymy 3 npas mroaunu (Kinp npotu Typeudnsn) [6].

Y n. 1.3 pozainy II [IpaBun nepxkaBHOI peecTpanii akTiB HUBLIEHOTO
cTaHy B YKpaiHi mepenbayeHo, W0 s AEpKaBHOI peecTparlii akTiB
LIUBUIBHOTO CTaHy NOAAIOThCA 3asBa, JAOKYMEHTH YW y TNependaueHux
BUIQ/IKAXy BIIMOBIIHIN 3asBi 3a3HAYAIOTHCS BiIOMOCTI PO JOKYMEHTH, SIKi
MiATBEPIKYIOTH (aKTH, IO i UIATAI0Th Jep KaBHIN peectpartii [7].

HeBusHaveHicTh MpaBOBOTO CTaTyCy TPOMaJSIHUHA, SIKa 3yMOBJICHA HOTO
nepeOyBaHHSIM Ha THMYacoBO OKYIOBaHIH TepHUTOpii, MEpPEeIKoKae
e(eKTUBHOMY 3aXHCTy 3aKOHHUX IpaB Ta iHTepeciB. OCKITBKHA 3aKOHO-
JTaBeIlb BU3HAB UYMHHICTH JOKYMEHTIB, IO MIATBEPMKYIOTH (aKT HApOI-
KEHHsI, CMepTi, peectpauii (po3ipBaHHS) LUIIOOY OCOOM Ha THUMYAcOBO
OKYIOBaHIl TepUTOPIi,HEOOXIHO CIPOCTUTH MPOLENYpy iX Jeramizaiil
yepe3 opranu PAIICy, ToOTO, 3acTocyBaTd aJMiHICTPATHBHUIA IMOPSIOK
BU3HAHHS YMHHOCTI TaKMX JIOKYMEHTIB 32 YMOBH, LIO IiICTaBU iX BUAadiHe
cynepeyaTb YHHHOMY YKPaiHCbKOMY 3aKOHO/IABCTBY.

Jlitepartypa:
1. 3aika 1O. O. IlocmeptHe ocnoproBaHHA OaTbKIBCTBA 1 YMOBH
BOEHHOTO 4Yacy. AKmyanvHi NUMAHHA MOOepHI3ayii NpUusamuo-npasosux
BIOHOCUH.  €8ponelicbkuti  00c8i0 ma  nepcnekmugu. MameeegcobKi
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OUBIJIBHO-ITPOLHECYAJIBHI ACITIEKTHU AIAJIBHOCTI
CEKPETAPSA CYAOBOI'O 3ACIJAHHSA

Imenko Anacracis BasepiiBna
cmyoeHmKa neputo2o (bakanaspcvko2o) pieHs suuoi oceimu
cneyianvrnocmi 081 Ilpaso gpakyrememy icmopii, 6iznec-oceimu ma npasa
LenmpanvroykpaincoKuil 0epicasHull yHigepcumem
imeni Borooumupa Bunnuuenxa
M. Kponusnuyvruii, Yxpaina

[{uBidbHUN TPOILIEC € BaXKJIMBOK CKIIAJOBOIO IMPABOBOI CHUCTEMH, SKa
PEryJIoe BUPIICHHS LMBIIBHUX CIIOPIB MK TPOMaJsIHAMH, IOPUANYHUMHU
ocobamu Ta AepkaBoto. OIMH i3 KIIOYOBUX YYAaCHHKIB LBOTO IIPOIECy —
CEeKpeTap CyIOBOTO 3acijaHHsi, SKMH Ma€ Ha MeTi 3a0€3NeUUTH MPaBUIBHY
JIOKYMEHTAIIIIO 1 TIOPAIOK ITif] Yac MPOBEACHHS CYyIOBOTO 3aCiTaHHS.
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3 ypaxyBaHHAM HosoKeHb yacTuHU 2 cratti 19 KoncruTynii Ykpainu
[1] MoxHa cka3aTH IO CEKpeTap CyI0BOTO L€ M0caxoBa ocoda AepKaBHOTO
opraHy, sika 3000B’s3aHa HIATH JMIIE B MeXaX ITOBHOBaXXEHb, 110 Iepel-
Oaueni Koncturymiero Yipainu Ta iHITUME 3aKOHAMH .

Bimmosimao mo cratti 67 L{MBimbHOTO IpoIeCyambHOTO KOAEKCY YKpa-
THM 10 OCHOBHHMX 00OB’SI3KiB CEKpeTaps CyI0BOTO 3aCiiaHHS BiAHOCATHCS:

1) s3mificHEHHS CyIOBUX BUKJIMKIB Ta MOBiIOMIICHB;

2) TmepeBipKa IPHUCYTHOCTI 0COOH, SIKA BUKIHMKAETHCS, Y CYIOBOMY 3aci-
JTaHHI Ta 3’SICYBaHHS IPUYHH i1 HESIBKH;

3) TexHiuHa (iKcalisACyI0BUX 3aCiqaHb,

4) 3abe3MeveHHs BEACHHS MPOTOKOY CYJ0BOTO 3aCiaHHS;

5) odopmiieHHsT MaTepialliB ClIpaBwy;

6) BHUKOHAHHS IHIIMX JOPYYEHHb TOJOBYIOUOrO, IO CTOCYHOTBCS
PO3IIIsiLY CHpaBH.

Crnim 3BepHYTH yBary, IO CEKpETap CYAOBOTO 3acifaHHS BiIIOBigae
3a MArOTOBKY BCiX HEOOXITHUX JTOKYMEHTIB Ta MaTepialiB, M0 CTOCYIOTHCS
KOHKPETHOI IIUBIIIFHOI CIIPaBH.

OnmuH i3 TOJNOBHUX 3aBAaHb CEKpeTapst — CIPUATH JOAEPKAHHIO
MpoIecyallbHUX HOPM 1 TIpaBHJ IiJ Yac CyIOBOTO 3acigaHHsA. BiH mae
MEPEeKOHATHCS, II0 BCi YYaCHHWKH TIPOILECY MAIOTh TEXHIYHY MOJKIJIHBICTh
BHUCJIOBJIFOBATH CBOi JTyMKH, TPEJCTABIATH CBIIYEHHS Ta JOKa3H, a TAKOK
BIJICTOIOBATH CBOI IpaBa BiIIOBITHO 0 3aKOHY.

Cekperap CyJ0BOTO 3acilaHHs MPU3HAYAETHCS HA MMOCAAY Ta 3BUIbHS-
€THCS 3 TIOCAU TOJIOBOIO BiJIIOBITHOTO Cyy BiJIIOBIZHO 10 BUMOI 3aKOHIB
VYxpainu «IIpo npairo» ta «IIpo gepxkaBHy ciryk0Oy».

Cekperapi cyny OesmocepeqHbO MiAIOPSIIKOBaHI KEPiBHUKAM arapary
CyIy Ta CyIJsIM, IPamIolOTh i3 CY[USIMU 3TiIHO BHYTPIIIHBOTO PO3MOALTY
00O0B’SI3KIB Ta KOOPJMHYIOTH CBOIO pOOOTY 3 TIOMIYHMKaMH CyJIiB.
Cekperapi cymy He MalOTh NPSAMHUX MIANOPSIKOBAHMUX TNPaIlliBHUKIB
y CyZ0Biif ycranosi [5].

Cekperap BimnoBigae 3a BeleHHS POTOKOIY 3aciaHHs, e (HIKCYIOThCS
BCl momnii, BHUCTYNHM CTOpiH, DpilleHHs CyAdy Ta IiHIOI OOCTaBUHH.
Lleii MPOTOKOJ € BaXJIMBMM JIOKa30BHM MaTepiajloM i MOXXE€ BHUKOpHC-
TOBYBATHUCS Ha aleNAiiHOMy ab0 KacamiiHOMY pPiBHI CyI0BOI'0 IPOIECy Ta
JroroMarae 3a0e3MeUnTH BiJIKPUTICTh Ta MPO30PICTh IIUBLILHOTO MPOIIECY.

Cekperap NOBUHEH 3a0e3NeuuTH, 1100 YYaCHUKH CIpPaBd MajH
MOJKJIMBICTh BUIBHO BHCJIOBJIIOBATH CBOi AYMKH Ta apryMeHTH. BiH Moxe
HaJlaBaTy iHQOpMaIlilo CTOPOHAM IPO MpOIec Ta iXHi paBa, a TAKOXK BECTH
Jiasor 1ust 3'sicyBaHHsI 00CTaBUH PO3IJISLY CIIPABH.

[Ticns BHHEceHHs pilIeHHS CyAmy, cekperap 3abesrnedye HOro 3armc
y IPOTOKOJIi Ta 0pOPMIICHHS BIAIOBIIHUX pillleHb Ta JOKyMeHTiB. Cexperap
TaKOXX BINIMOBINAE 3a BEJCHHS apXiBHOI CIpaBH HIOAO CYJOBHX DIiIlICHb
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1 MarepianiB, IO CTOCYIOTbCS pO3MNIIHYTHX crpaB. lle momomarae
3a0e3Me4nTH JOCTYITHICTh icTOpii CYZOBHX pillleHb Ta YHHKHYTH BTPaTH
Ba)KJIMBUX JOKYMEHTIB.

OKpiM TOrO, CEKpeTap CyIOBOTO 3aCifaHHS BHUKOHYE OOOB’S3KH CyJI0-
BOTO PO3TIOPSTHAUKA Y BHITAAKY HOTO BiACYTHOCTI [4].

Cekperap CyJOBOTO 3aCilaHHS Ma€ BUKOHYBaTH OOOB’SI3KH, SIKI Mepes-
OadeHi HOPMATHBHUMH aKTaMH Ta y pa3i HEBUKOHAHHS UM HEXTYBaHHAMU
IIUMH [IPUITMCAMH BiH Ma€ HECTH IOPUIANYHY BiATIOBIAaIBHICTS.

Jani oOMexeHHS NpU3HAYEHI ISl TOTO MO0 CTUMYJIOBAaTH MpOIIEC
pobOTH cekpeTapsi CYIOBOTO 3acCilaHHSA, a TaKOoK 3alo0irTH MOPYIICHHIO
YMHHOTO 3aKOHOJABCTBA Ta 3alOMAiSHHS INKOIW MpaBaM Ta IHTepecam
YYaCHHKIB IIPOIIECY.

[cHyrOTH BHDaIKH, SIKI HEMOKJIMBO ITHOPYBATH I€ TaKi CHUTYyallii, KOJIU
CYJIOBHI CeKpeTap HECyMIIIHHO BHKOHYE CBOi OOOB’S3KH. Y aHTHKODYII-
[iifTHOMY 3aKOHOJIABCTBI Taki BUMIAJIKW HA3WBAIOTh «KOH(DIIKTOM iHTEpeCiBy,
a B TIPOLIECYaTbHOMY TIpaBi — IPUYHUHU TS BiTBOTY cekperaps [3].

Cekperap Cy[OBOTO 3acCilaHHA y AESKHX BHUIAJKax HE MOXe OyTh
YY9aCHHUKOM LHBITFHOTO CYJOYMHCTBA, Ta MIUIATae BigBoAy abo X camo-
BiZIBOITY.

Hani npuanan nepenbadatorscs ct. 38 LIIK Ta nepenbadaroTs BUIaIKN
BiAMOBiAHO 110 cTarTi 36, a caMe, SKIIO:

1) B mepiox momepeaHBOI Ili€i CpaBH BiH OpaB y4acTh SK CBIIOK,
nepeKsianay, eKCepT, MPEACTaBHUK, CICI[IaICT,

2) BiH 3aiHTepecOBaHHMN NPSIMO YW MOOIYHO B CaMOMY peE3yJbTari
CHpaBy;

3) € Onau3pkUM poauueM abo UWIEHOM CiM’1, HANPHUKIAA YOJOBIKOM,
JIPY>KHHOI0, 0aTBKOM, MaTip 1o 200 OIM3BKUM POANYEM;

4) Ta iHII OOCTABUHU 32 SIKMX BUKIUKAIOTh CYMHIBH y 00’ €KTHBHOCTI Ta
HEYIIEPe/DKEHOCTI CeKpeTaps CyI0BOTO 3acimaHHs [2].

Ha mamy nymKy cekperap CyZOBOTO 3aciaHHS Bifirpa€ HaI3BHYAHO
BaXIIMBY pONb Yy ULWBUIBHOMY Tiporieci. BiH 3a0e3nedye MpaBHIIBHY
MiIFOTOBKY CIpaBH 1O 3aCiJaHHs, CHPUsE JOJAEPKAHHIO IMPOIECYaTbHUX
HOPM, BEJCHHS IPOTOKOIY CYJOBOTO 3acCiJjaHHs, TapaHTye IpaBa CTOPIH
1 Crpusie BUKOHAHHIO CYJOBHX pilicHb. PoOOTa cekperaps crpusie crpa-
BEJIMBOMY Ta €()EKTUBHOMY PO3TJISIly LIMBUIBHUX CHpaB y Cy/i, 110 € BaX-
JIUBOIO TIEPEIyMOBOIO MPABOPO3SICHEHHS Ta 3aXHCTy IpaB 1 IHTEPECiB
IpOMaJIsiH Ta IOPHIUMYHHX 0Ci0.
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®YHKIIi HOTAPIAJIBHOI JISIJIBHOCTI B YKPAIHI

Kounna Onexcanapa CepriiBHa
Kanouoam 1opuouyHux Hayx, 0oyenm,
ooyenm Kapedpu nyoaiuH020 Ma NPUEAMHO20 NPAsa
Hayionanvnuii yniseepcumem « Yepuiciecoka nonimexmixay
M. Yepnizis, Yxpaina

Hotapiar mMae Oe33amepe4yHuii BIUIMB Ha OUIBIIICTH cdep CyCHUTBHO-
npaBoBoro kuTTa. Cepen ycix BHIIB IOPHIMYHOI TisUTBHOCTI HOTapiajbHa
TSUTBHICT 3aiiMae BaromMe Miclle, OCKITbKH BHKOHYE BaXKIIUBY COIaNIbHY
(yHKIII0O — HOTapianbHe IMOCBiAYEHHS (aKTiB 1 JOKYMEHTIB, IO MalOTh
IOpUIMYHE 3HAYCHHS, € HEOOXiJHOI CKIIAJOBOI0 YaCTHHOK BHHHKHEHHS,
3MiHHU Ta IPUMTUHEHHS 0araTboX MPaBOBiIHOCHH.

Jdnst Oinblll  JETaNbHOTO PO3YyMIHHS CYTI HOTapiajdbHOI MisIIBHOCTI
Ba)XJIMBO BiJ3HAYUTH (DYHKIIIIO HOTAPialbHOI AisSUTBHOCTI.

Tak, M. M. [lsxoBu4 y CBOil mpaili BH3Hauae (YHKIiO HOTapiaTy
SK OCHOBHUU HAampsSMOK HOro JisUIbHOCTI, IO XapaKTepu3ye HOro
SK YHIKQJIbHUW NPABOBHU 1HCTHUTYT, 3aBAaHHAM SIKOTO € OXOPOHA Ta 3aXKCT
Cy0’€KTHBHHUX IIpaB IpOMaJsH Ta IOPUAMYHUX OCi0 y cdepi npuBaTHOTO
mpasa [1, c. 17].

K. ®. binko po3pi3Hse nBa BUAM (QYHKUINA: HOTapialbHY NiSUIBHICTS,
0 Mae IyOJIiYHO-IIPAaBOBUI XapakTep, 1 NpuBaTHONpaBoBy. [lo mepmioi
KaTeropii BiTHOCATHCS:
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— TIpaBOOXOpPOHHI (YHKLIl, y TOMYy 4YHCIl TpPOMaJCHKO-IIPaBOBa
JUSUTBHICTB, IIOM0 3a0€3ICUYCHHS 3aKOHHOCTI Ta MPaBOMIPHOCTI MPaBOBUX
aKTIB IPOMa/ISH Ta IOPUIMYHHX 0ci0 y cdepi HIMBUILHOTO ITPaBOYHHY;

— TPaBOOXOPOHHA (PYHKIIiS, TOOTO MOTYKHA MPaBOBa HisUTBHICTH JIep-
JKaBHOTO HOTapiaTy, CIPsSMOBaHA Ha 3a0c3MCUCHHS BUKOHAHHS IOJIOXKEHb
3aKOHY;

— TPEeBEHTHBHO-TIONEPEKyBalbHa (PYHKIIS, KA MOJArae y BUKOHAHHI
HOTapiycams MPEeBEHTUBHOI IisUTBHOCTI OE3CHipHUX NMHUTaHb (3HOBY K TaKH
HEJIOIIFHO PO3IIIAAAaTH HOTApiaT K CyIOBHIA OpTaH);

— (ickanpHa (QyHKIISA, 3TiTHO 3 SKOIO HOTapiaT pOo3MIIsAIaeThCs
SK JOTOMDKHHI OpraH JIepXaBH, SIKHH KOHTPOJIIOE CIuiaty (hi3MYHUMH Ta
IOPUIMYHAME 0C00aMu, SIKi 3BEPTAIOTHCS 32 BUMHEHHSM HOTapiaJIbHUX I,
BCTaHOBJICHUX 3aKOHOM TIOJIATKIB i 300piB [2, c. 40].

Jlo npyroi kateropii HOTapiaJbHUX (QYHKIIH aBTOPH BiTHOCSTH:

— TIPaBOBCTAHOBIIOBAIBHY (YHKIIIO, Y TOMY YHCII TepeBipka HOTa-
piycoMm (QakTiB mi€3JaTHOCTi, HOTO IIOBHOBRXEHb MIOAO 0cCOOHW, sKa
3BEPTAETHCS 0 HHOTO 32 BUNHEHHAM HOTapiallbHOT Jil;

— TpaBopeanmizaliifiHy (yHKIIO, 3a JONOMOTOI0 SKOi HOTapiycu
3a0e3MedyIoTh peali3allifo IUBUTFHIX IpaB i 3aKOHHUX iHTEPECiB;

— KOHCYNBTaTHBHY (PYHKIIifO, IO MOKJIAJae HAa HOTapiyciB 00OOB’S30K
pO3’sICHIOBAaTH TIpaBa Ta OOOB’SI3KM YYacHUKIB LMBUIBHUX IPaBOYHMHIB
1 TIOTepe/KATH PO HACHIJKK BYMHEHHS HOTapialnbHUX [iit [2, c. 41].

Hocnimkysana Gyukii Hotapiaty i M. C. JlofauHChKa, sSiKa BUIUTAIA B
rpynu QyHKITIH:

1) saranpHOCOMIANBHY, 110 BiMOOpaXkae CTAHOBHMIIE HOTAPiaTy B CHCTEMI
IUBUTBHOTO CyTOYMHCTBA Ta MPaBOBil cucTeMi YKpaiHu;

2) HoTapiambHO-CIICHiaIbHY, sKa BimoOpaXka€ O3HAKM Ta JeTai
HOTapiaJbHOI JiSUTBHOCTI IIIOA0 YYaCHUKIB HOTAPIAIbHOTO MPOIECY
[3, c. 209].

Jesiki aBTopu po3risiaaloTh (QYHKIIO HOTapiyca IIHplie, 110, Ha Hally
IyMKy, € Oumbmr mpaBwibHuM pimenHsM. JI. C. Cwisn, 0. B. Hikirin
ta II. T. XomeHko y cBOiii po0oTi (YHKIisIMH HOTapiyca BBa)KaroTh
HEOOXIiHICTB!

— OXOpOHSTH 1 3aXWIIATH TpaBa i 3aKOHHI iHTEpecH (i3MYHMX 1 FOpH-
JUYHHX 0Ci0, TEpUTOpialIbHUX TPOMa i JepKaBH;

— BUKOPHUCTOBYBATH MaTepiajbHI Ta MPOIECyalbHi HOPMH YHHHOTO
3aKOHOJABCTBA MIPU PETYIIIOBaHHI OKPEMUX BITHOCHH MiX Cy0’ €KTaMH.

[TpuKnanoM Takoro peryJroBaHHS MoOXe OyTH HOCBIOUEHHsS IOTOBODY,
SIKMM BCTaHOBIIIOE IpaBa Ta O0OB’A3KH CTOPiH, TOOTO (PaKTHYHO PETYIIOE
TXHIO OBE/IIHKY I110JI0 BI/IHOCHH MiX CO000:
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— HOTapiyc IOBMHEH BpaxOBYBaTH Ta aHAII3yBaTH 3aKOHHY BOJIIO
Cy0’€KTiB, SIKi 3BEPTAIOTHCS JI0 HHOTO ITiJI YaC BUKOHAHHS CBOiX 000B’S3KiB;

— 3amoGiraTH MOXUIMBHM 3JIOYMHHHM [isM. Mjetbcs mpo BiaMoBy
HOTapiyca y BUNHCHHI HE3aKOHHUX HOTapialbHUX Iiif;

— TiIBUIIYBAaTH MPABOBY CBIJOMICTh Ta MPABOBY KYJBTYPY I'POMasH.
BpaxoByroun Te, IO BeJHMKa KUIBKICTh IOPYIICHb CTanacs came 4Yepes
MIpaBOBY HEOOI3HAHICTH TPOMAISIH, HOTapiycH TIOBUHHI pO3’ACHIOBATH YHHHE
3aKOHONABCTBO TMIPH BYMHEHHI HOTapialbHUX i IIOAO 3’sICYyBaHHA
MaTepialbHO-TIPaBOBUX HACIHIAKIB THX UM IHINX Iiif, 1Ki 6a)Xar0Th BUNHUTH
TpOMaJISTHH;

— 3 TOYKH 30py BIUIMBY Ha 3aKOHOABCTBO, OCKIJIBKH HOTapiaT € TUM
IHCTUTYTOM, JISUTBHICTH SIKOTO TOPKAaeThCs Maibke BCIX Taly3ei mpasa,
1 OUIIXOM IpoO 1 MOMMIJIOK CBOEIO MPAKTUKOIO ITOKa3aB 3aKOHOJABLEBI Te,
110 BiH NOBHHEH 3HaTH [4, ¢. 14-15].

[poanamnizyBaBIIy MO3HUIIT Pi3HUX HAYKOBIIB, 3a3HAUCHIX BUIIIC, BBAXKA-
€MO, IO JOIINBHINIE CHPOCTUTH (QYHKIIOHANBHY KIacH(iKaIliio HOTapi-
aNBHOT TISUTBHOCTI 10 OCHOBHUX Ta moximamx ¢yHkmid. Illo crocyerbcs
OCHOBHHX (YHKIIiH, TO BOHH 0e3M0CepeHbO BUIUIHBAIOTH i3 3aKOHOJABCTBA,
a came cT. 1 3akony Ykpainm «IIpo HOTapiat» — TOOTO Iie IOKa3yBaHHS
MpaBa, a TAKOXK BUMHEHHS (PAKTIB, 10 MAIOTh IOPUIMYHE 3HAUCHHS, Ta 1HIII
HOTapianpHi [il, nepeadayeHi 3aKOHOM ISl HaJIaHHS HOMY IOpUAMYHOT CHIT
Ta odiuifinocti. Ha Hamy nymky, y HoOTapiaJibHOT JisUTBHOCTI € TOXIijHI
(yHKIIT, sIKI € JOMOMDKHHUMH 1 BHIUIMBAIOTH OE3MIOCEPEIHBO 3 HPSMHX
000B’s13KiB HOTapiyca. L{i ¢pyHKIIIT BKIIOUaOTh ONEepeKyBaIbHY, KOHCYIIb-
TaTUBHY, MEialliiHy.

Jo momnepemKyBanbHOI (YHKII{ HaJICKUTHh MONEPEHKEHHS MpPaBOIO-
pYIIEHb HIJISIXOM BIJIMOBH HOTapiyca y BUYMHEHHI HOTapialbHUX Jilf, sIKi HE
BiJINIOBIAIOTh 3aKOHY a0o0 CHpsSMOBaHI HAa BYMHCHHS HE3aKOHHUX JiH.
Hanpuknan, npu mocBigdeHHI AOTOBOpY HOTapiyc 3000B’si3aHHII BCTaHO-
BUTH 0CO0Yy 3asBHHKA, TIEPEBIpUTH 00CAT HOro IMBLUIFHOI MPaBO3AaTHOCTI
a00 TTOBHOBaXCHHS MPEICTABHUIITBA, @ TAKOX IEPEBIPUTH OOCST IMUBUIHHOI
nie3naTtHOCTI CTOpiH. IIOBHOBa)KEHHs FOPUAMYHOI 0coOu abo Ti mpeacTae-
HUKA BCTAHOBJIFOBATH BOJIIO Ta MIHCHHUN HaMip 0COOH, BUMAaraTtu JOKYMCHTH
Ta BIZIOMOCTI, HCOOXIiIHI /TSI BYMHEHHS HOTApialbHUX il TOIIIO.

Koncynprariiina ¢yHKis HOTapiaabHOI JiSUIBHOCTI MOJISITaE B Po3’sic-
HEHHI oco0aM, sKi 3BEpTalOThCsl 3a BYMHEHHSM HOTapialbHOi Aii 10
HOTapiyca, IXHIX TpaB Ta OOOB’S3KiB, CyTi Iii Ta NMPaBOBUX HACTIAKIB Ti
BunHeHHs. KpiM Toro, Ha erami CHUIKYBaHHS 3 KIIEHTOM HOTapiyc
PO3’SICHIOE HOPMH YMHHOT'O 3aKOHOAABCTBA, MOXKJIMBI BapiaHTH BHUPIIICHHS
TUX YW IHIOMX CHUTyalid, TOOTO TakuM YHHOM HOTapiyC BHKOHYE
KOHCYJIBTATHBHY (YHKIIIO IIIe 10 BUNHEHHS HOTapialbHOI il
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Jns HOTapianbHOI NISUIBHOCTI BaXKIUBI MemiariiHi ¢QyHKmii. Skmo
B IHIIMX KpaiHaX L (QYHKIIS IIUPOKO BHKOPHUCTOBYETHCS HOTapiycaMu
B)KE JIaBHO, TO B Hac Ipo (QyHKIIiI0 Mezialii 3aroBopiM Jmie HemoaasHo. Le
3yMOBIICHO  CTPIMKMM  PO3BHTKOM  CYCIUIBHHX  BIJHOCHH, MPOIIECOM
€BpOIHTETpAIIii Ta aIaNTAIlI€0 3aKOHOJABCTBA Y KpaiHu 10 3akoHOoAaBcTBa €C.

CroBo «Mefiamis» MOXOAWUTH BiJ JATHHCBKOTO «medius», mo B mepe-
KJIaJi O3HA4a€ OXOIUTIOBATH CEpPEeOUHy MDK JBOMa TOYKaMH 30py abo
cTOopoHamHu, 3a0e3neuyBaTH CepeqHid IUIAX, 3aJUIIATHACS HEHTPaIbHUM,
He3alIeXHUM. ToMy Mefiamis po3TisfacThes SK CIocid HagaHHA IPaBOBOI
moromorn. ToOTO MOBa ijie MpPO JOMOMOTY HE3aJIC)KHOTO HEHTPaIbHOTO
mocepenHrka (Memiatopa), SKAH JOMOMAarae CTOPOHaM JOMOBUTHCS. Poib
rocepelHIKa BUKOHY€E HOTapiyc, TakK 3BaHHH apOiTp MK CTOpOHAMH, SIKi
JIOMararoTbCsi BiJl HBOTO BUMHEHHS HOTapiaqpHOI nii. 3a 10MOMOroro
HOTapiyca CTOPOHH MPAaBOYMHY MOXKYTh YHHKHYTH HEIOpPO3YyMiHb MiXK
co00f0 Ta MalHOYTHIX CyHepedoK, OCKUIBKH HOTapiyC KOPEKTHO BHKOHYE
cBO1 000B’SI3KH.

e o3Hagae, mo (HaKTUIHO HOTAPiyCH IIIOTHh K MTOOPOBUIBHI CYII, IO
4acTo BiIOyBaeTbcs Ha MPAKTHII. AJDKE HOTapiyc € IIOIMHOI, SKIH
JTOBIPSIIOTH — BiH 3HA€E BCi AeTali Ti€l YM 1HIIOI CUTYyaIlil, TAEMHUIII, a TAKOX
€ HE3aJCKHUM 1 HEyNepeKeHHM TNopagHukoM. [Ipm mpomy pobora
HOTapiyca, sIK Ii¢ 4acTto OyBae, HE 3BOAMTHCS 10 HANHCAHHS MEBHHUX
JIOKYMEHTIB, HOTaplyC BHKOHYE HE MEHII BaXJIHUBY pPOJIb — MPUMHPSIE
CTOPOHH 1 TUM CaMHUM 3aro0irae CripHii cuTyaitii.

TakuMm dYMHOM, HOTapiajdbHa JISUTGHICTh BIJ3BHAYAETHCS ITUPOKUM
CHeKTpoM (YHKIIIH, OCKINBKM HOTapiyc BHKOHYE BaXKJHMBY pPOJIb B IOpH-
JMUYHIA cUCTeMi i 3a0e3neucHHs NpaBoBOi cTabinbHOCTI. DyHKIT
HOTapiaTy MOXYThb 3MIHIOBATHCS B 3aJCKHOCTI Bil KOHKPETHHX 3aKOHO-
JABYMX PaMOK KpaiHW Ta 3MiHIOBAaTHCS ix mpiopurer. KpiM OCHOBHUX,
Ba)XXIIMBOTO 3HAYCHHS HAa CHOTOJHI HaOYBalOTh TaKi IOMOMIXHI (YHKIII, K
ToTiepeKyBalbHa, KOHCYJIbTAaTHBHA Ta MeAiamidHa. bimem neranbHe
JIOCITIJPKEHHS SIKMX MOYE CTATH MPEAMETOM MOAAJBIINX JOCIIKECHb.
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IPABOYMH Y COEPI EJEKTPOHHOI KOMEPIIIi

Kowesienko €Breniii OsiekcanapoBuy
cmyoenm 1 Kypcy Opy2oeo (mazicmepcbKkoeo) piHs 0ceimu
Gaxynomemy npasa, 2ymMaHimapuux i CoyianbHux HayK
Kpemenuyyvkuii nayionanvuuil yHigepcumem
imeni Muxaiina Ocmpoepadceko2o
m. Kpemenuyk, Yrpaina

[porsrom ocrannix 20 pokiB Mepeka |HTEpHET aKTHBHO BHKOPHCTO-
BYETBCS K Y MOBCSKACHHOMY JKUTTi, Tak 1 y Oynmp-skiit cdepi IisIBHOCTI,
BKJIFOUarouu ropuanuny. [lanaemis koponaBipycHoi xBopodbu COVID-19
301IBIIMIA KUTBKICTh peatizalliil y Mepexi [HTepHeT, «IepeMicTHIa) 3HaYHY
YaCcTHHY LMBLUIBHOTO 000poTy y Mepexy. Ilo cboroisiniHiii JeHb 00°eM
MOKYIIOK Y Mepexi [HTepHeT 3pocTae. PUHOK iHTEpHET-TOPriBII OLIHIOBABCS
y 2021 poui y 4 mipa noiapiB i Mae moTeHmian Juisi 3pocTaHHs [2].
CrorozieHHi peaxnii BiiHM e OLIBII CHOHYKAIOTh YKpaiHIIB 1O KyIiBJIi
TOBapiB a00 OTPHMaHHS MOCIYr y Mepexi [HTepHeT BHAcCHiJOK BiHOCHOI
JIOCTYIHOCTI, 3py4HOCTI Ta mpocToTH. ToO0TO mpobiemMa yKIaJIeHHS
MIPaBOYMHIB y cdepi eIeKTPOHHOI KOMEpIIii € Ha/3BUYaliHO aKTyaJIbHOIO Ha
CHOTOJIHIIIHIN JIEHb.

[TutaHHA perymoBaHHSA €JIEKTPOHHOTO TPABOYMHY PO3IIISIIANN  Taki
HaykoBili sk O.0. bapanos, H.€. bnaxisceka, O.1 3mukano, €. M. Kopueepa
TOILIO.

BusnauenHsi npaBouuHy MicTuThes y crarti 202 L[UBITBHOTO KOIEKCY
Ykpainu — e ais ocoOH, crpsiMOBaHA Ha HAOyTTs, 3MiHy a00 NPUIHMHEHHS
IUBUIBHUX TpaB Ta o0oB's3kiB [1]. YV crarti 205 3a3HavyaeTbes, IO
MPAaBOYMH MOXKE BUMHITHCS YCHO a00 B MUCHMOBIH (eJIEeKTpOHHI) (opmi.
ToOro 3akoHOA@Belb MPUPIBHAB MUCBMOBY Ta EJIEKTPOHHY (GopMmy
NIPaBOYHHY.

JleranpHa nediHilis €IEKTPOHHOTO NPAaBOYMHY MICTHThCA Y CTaTTi 3
3akony Ykpainu «IIpo enexTpoHHy Komepuito». EnexrpoHHuii npaBounH —
Iisi ocoOM, CIpsMOBaHA Ha HAOYTTS, 3MiHy a00 TPHUIMHEHHS UBLIBHUX
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npaB Ta 00OB’S3KiB, 3/iMCHEHA 3 BUKOPHCTaHHAM i1H(OPMAIiIHO-KOMYHI-
KaLiMHUX CHCTEM.

Enextponna ¢opma npexacraBinenHs iHdopmanii — cnocid HOKyMeHTY-
BaHHS iH(poOpMamii, IO O3HaYa€ CTBOPEHHS, 3amuc, Iepemady abo
30epexxeHHs 1HpoOpMamii y IMUQpOBiH uYM iHINIA HemarepialmbHIH (opmi
3a JIOTIOMOTOI0 €JEKTPOHHUX, MAarHiTHHX, €JIEeKTPOMArHiTHUX, ONTHYHHX
abo iHmWX 3aco0iB, 3JaTHUX [0 BIATBOpEHH:, Iepenadi 4u 30epiraHHs
iHpopmarii [2].

EnextponHmMii mpaBouMH AK 1 OyAb-fKHH IHIIHMA TpPaBOYMH Mae yci
O3HaKU TPAJAWIIHHOTO MPAaBOYHMHY y IMBIJIBHOMY IIpaBi (ImpaBoMipHa mis,
BOJILOBUI aKT, € MiJICTAaBOIO JJIsi BUHUKHEHHS IMBUIBHUX MPABOBITHOCHH
TOIIIO).

Sk 3a3znHayae O.I. 3mmkano, pi3HHLS MK TpaauIiiHUMHU i €JIEKTpOH-
HUMH TIPaBOYMHAMHU TI0JISITAE B: 1) CIOCco0i, SIKUM CTOPOHH 3B’ SI3YIOTHCS MiX
co00f0 M Yac BYMHEHHSA IMPaBOYMHY; 2) croco0i BUKOHAHHS TPABOYHHY
micisg Horo yKiIameHHS; 3) cmocodax OTpuMaHHA iH(OpMAaIii mpo 3MicT
MpaBoOYMHY 1 crmocid HOoro BHWKOHAHHSA, MPO IHIIY CTOPOHY MpPaBOYMHY,
PH3HKH CTOpiH TOMIO [6, c. 85].

BaxxnmBoro € mpe3ymisi JifiCHOCTI MPaBOYMHY y €JIEKTPOHHIN (opmi,
sKa MICTUTBCS y cTaTTi 5 3akoHy Ykpainu «IIpo ereKTpoHHY KOMEpIIiio.
[TpaBo4rH He MOKe OYTH BH3HAHO HENIIHCHUM Y 3B 513Ky 3 HOrO BYMHEHHSM
B €JIEKTPOHHIN (opmi, Ko iHIIe He mepeadaueHo 3akoHoM [2]. TIpu oMy
YKpaiHCbKE 3aKOHOJIAaBCTBO HE MICTHTBIIJICTAB Uil BU3HAHHS OY/b-SKOTO
NPaBOYMHY HEIIHCHUM Yy 3B 513Ky 3 OTO BUMHEHHSM B €JIEKTPOHHIH (opMi.
AJe BiAMITHMO, 110 HEMOXKJIMBO YKIIACTH JIOTOBIp B EJIEKTPOHHIH (opmi,
SIKMIi BUMarae 00OB’SI3KOBOTO HOTAPIiaJIbHOTO MOCBITYCHHS 200 Jep:KaBHOI
peecTpanii (HampHKIJIaA, JOTOBIp KYMIBI-IPOJAXy HEPYXOMOCTi) — TaKHH
JIoToBip OyJie HeliIHCHUM BHACIIIIOK HEIOTpUMaHHS (OpMH JOTOBODY.

EnekTpoHHI TpaBOYMHU BYUHSIOTBCS HAa  OCHOBI  BiOIOBITHHUX
npono3utiii (ogepr). BimmoBime ocobu, sKili ampecoBaHa MPOMO3HILIS
VKJIaCTH ENEKTPOHHUN JOTOBIp, Mpo 11 MPUHHATTS (akumenT) Moxe OyTh
HaJaHa NUISXOM: 1) HaJCHJIAHHS CJICKTPOHHOI'O MOBIZOMIICHHS 0C00i, siKa
3po0uia TPOMO3UII0 YKIACTH EJNeKTPOHHUN JIOroBip; 2) 3allOBHEHHS
(hopmysipa 3asBu (PpopMH) PO TPUHHATTS TAKOT MTPOIO3UIIIT B EKTPOHHIN
(hopmi; 3) BUMHEHHS AiM, 110 BBAXKAIOTHCS MPUHHATTSIM MPOIMO3HILIT YKIaCTH
CJIEKTPOHHHUH JIOTOBIp, SKIIO 3MICT TaKMX [Jiif YiTKO pPO3’sICHEHO
B iHpopMamiiiHii cucTeMi, B SKii PpO3MIIIEHO TaKy IPOIO3UIILO,
1 i po3’sicHeHHs JIOTiYHO TOB’si3aHi 3 Hero (crarrs 11 3akony Ykpainu
«IIpo eneKTpOHHY KOMEPLIIO»).

Bigmitimo, 1o y pasi yKiIaJeHHs eJIeKTPOHHOTO JOT0BOPY BiIOyBaeThCs
B  iHQOpMaliiiHO-KOMYHIKAIiifHI#  CcHCTeMi Cy0’€KTa  eIeKTPOHHOI
KOMepIIil, ISl TIPHHHSATTS TPOIIO3UI] YKIACTH TaKWH JOTOBIp ocoba Mae
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iIeHTU(IKYBaTHCSA B TaKiii CHCTEMi Ta HAJaTH BiIIOBiIb NP0 HPUHHSITTS
npono3umii (akment). Ane, sk 3a3Hadae A.O. BopucoBa, Taka BHMOTa
CyNepeuuTh NPaKTHLi, 30KpeMa aMEPHKAHCHKHX IHTEpPHET-MarasuHiB, SKi
JTO3BOJIIOTH Tporenypy ‘‘check-out as guest”, TOOTO HarOTh MOXKITUBICTH
3MIACHIOBATH MOKYIIKH B TOCTHOBOMY, aHOHIMHOMY pexkuMi. [nerTudikartis
MOKYIIIII 332 TaKUX YMOB 3JIHCHIOETHCS JIMIIE HA €Tami OIutaTé B 00cs3i,
HEOOXITHOMY [UTst 3IifiCHEHHS orutatH [5, c. 23-24].

Sk 1 3BUYAWHI TIPABOYMHH, EIEKTPOHHI MOXYTh MOUIATHCS Ha
OTHOCTOPOHHI Ta ABOCTOPOHHI. J{JI1 OJHOCTOPOHHBOTO MPABOYHHY MTOTPiOHE
BOJICBHSIBJICHHSI OJIHI€] CTOPOHH, a JJIsl ABOCTOPOHHIX HEOOXiIHA BOJISI IBOX
cTopin (ykimageHHs T0roBopy). I[IpuKIamoM OIHOCTOPOHHBOTO EICKTPOH-
HOTO TIPaBOYMHY €, JIIIEH3id Ha BUKOPUCTAHHA 00 €KTIB NpaBa iHTENEK-
TyallbHOI BJIACHOCTI, fKa BHJaHa B eIeKTpoHHOI Qopmi [6, c. 52].
JIBOCTOpOHHIM TPaBOYMHOM, HANPHUKIAJA, € KYIIBJIS TOBapy B IHTEpHET-
MaraswHi.

Sx 3asHagae K. MainbreBa, eneKTpOHHI INPaBOYMHM 32 CIIOCOOOM
VKJIa[ICHHS Ta peallizallil MoaisaoThCs Ha:

— TMPaBOYMHH, IO 3IIHCHIOIOTBECA 1 BUKOHYIOTHCS IIOBHICTIO OHJIAMH
(KymiBIIst KOMIT IOTEPHOI TPH B iIHTEpHET-Mara3uHi);

— TPaBOYMHH, MO 3IIHCHIOIOTHCS OHJANH, aje BHKOHYIOTHCS
i 3aBepuiyloThcsi oduaiiH (KymiBis ToBapy uepe3 IHTepHeT-mara3uH
i3 JIOCTABKOIO Ha a/Ipecy HMOKYIIIIs);

— TPABOYHMHH, IO 3MIACHIOIOTHCS OdIIaiiH, ajie 3aCTOCOBYIOThCS OHJIAMH
(ykaageHHS yYroam MDK CTOPOHaMH HIISIXOM — B3a€EMHOTO  OOMiHY
BIIMOBITHMMH JOKYMEHTaMH 10 eNeKTPpOHHiN momrti) [7, ¢. 52].

Sk 3a3Hawae y cBoi MoHorpadii mNpO ENEeKTPOHHI INPaBOYUHU
H.€. bnaxiBcbka, €JEKTPOHHI IPaBOYMHM MOXKHAa KIacH(iKyBaTH 3a
CTaTyCOM CTOPIH:

— B2B (Business — Business) — mnpaBouynHH, BYMHEHI MK Migmnpu-
€MISIMH-TOPTOBUMH MTAPTHEPaMU;

— B2C (Business -Customer) — npaBo4rHH, B SKHX OXHIEIO CTOPOHOIO
BUCTYIIAE MiAMPHEMEIh, & IHIIOKO € CII0XKUBAY,

— B2E (Business-Education) — npaBounHu Mix MiAMPHEMIIIME Ta OCBIT-
HIMH 3aKJIaJJaMH;

— C2C (Customer-Customer) — npaBo4nHH, BUXHEHI MiX CIOKHBAYaMU
(inTepHeT-aykiionu) [5, c. 28-29].

Sk 3a3Ha4ae O. 3MUKa0, XapakKTepPHUMH 03HAKaMH €JIeKTPOHHUX IPaBo-
YHHIB € IHTEpPaKTHBHICTb, OIIEPATUBHICTH 1 MyJIbTUMEAIHHICTS [0, c. 86].

[HTEepaKTHBHICTh MpPOSBISETBCS IMiJ dYac OOMiHy iHpopMamii Mix
CTOPOHAMH €JIEKTPOHHOT'O TIPaBOYMHY (Yepe3 IHTEPHET-CTOPIHKH, €JIeKTPOH-
Hy momrty abo iHmI 3aco0m 3B’s3Ky). OmNepaTHBHICTE BH3HAYAETHCS
MOJJIMBICTIO KOXXKHOI IIOOWHW 3aiiTH y Mepexy I[HTepHeT, yKIacTd,
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aKIEeNnTyBaTH JIOTOBIp, IIPOBECTH €JEKTPOHHUI Iepeka3 He3aJeKHO
BiJl BJIACHOTO Micus po3TamryBaHHS. HamauHs TOBapy dYepe3 Mepexy
[HTEepHeT 3HMKXYE BapTiCTh IPABOYMHY 1 yCyBa€e HEOOXiIHICTH B 0COOUCTOMY
KOHTaKTi. MyNbTUMENIHHICTD TPOMO3UIII Ta peKIaMH eJIeKTPOHHIX
MPABOYMHIBOCOOIMBO AaKTHBHO TMPOSBIAETHCS Y JIOTOBOpAaX KYIIBIi-
MPOAaXy dYepe3 BIICYTHICTH HEOOXiNMHOCTI OCOOHMCTOTO0 KOHTAaKTy i3 Ipo-
JaBIeM (Ipy IIbOMY BOHA Bce IIe MOKe OyTH) Ta 3HAaXOIDKEHHS TOBapy Ha
JayeKii BixcTaHi Bix mpomasi. Lle BuMarae 3amMiHu TpaauIiiHUX cOCO0IB
Ta BHUKOpHCTaHHA (ororpadiif, iHTEpPHET-KATaJOTiB, BiJEOOTIAIB TOIIO.
Taki ocobnuBocTi HeoOximHi i 3aMiHu (abo MiHiMi3alii) mnpsMoro
KOHTAKTY MPOJABII 13 MOKYIILEM.

EnexTponHnii mpaBo4MH, SK 1 OyAb-SKMH IHIIMI NpaBOYMH Mae yci
03HaK{ TPAJUIIHHOTO MPAaBOYHMHY Y IIMBIILHOMY IIpaBi. A TOMY €IEKTPOHHI
NPaBOYMHU MAalOTh BiJIIOBiAaTH 3arajlbHOMY IHMBUIBHOMY 3aKOHOJABCTBY
VYkpainm Ta cremiamizoBaHoMy 3akoHy VYkpainn «IIpo emexkTpoHHY
KOMEpIIifo». Y TOW k€ Yac Pi3HUIM MK TPaTUIIfHAMHU W eNeKTPOHHUMHU
NPaBOYMHAMH TMOJATa€ B CHOCO0aX 3B’A3Ky MDK CTOpPOHAMHM Ha eTami
BUMHEHHS INIPAaBOYHMHY, CIIOCO0aX BUKOHAHHS BUKOHAHHS NPABOYUHY MIiCIIS
foro ykiameHHa (odmaifH 4Mm OHNAWH) a TakoX croco0aXx OTPUMAaHHS
iHpopmarii mpo 3MICT MPaBOYMHY, CIOCIO HOTO BHWKOHAHHSA, MPO iHIIY
CTOPOHY MPABOYHMHY, PU3UKH CTOPIH TOLIO.

HemoxMBO yKiIacTH JOTOBIp B €NeKTpOHHIH (opmi, sSKuil BUMarae
000B’SI3KOBOT0 HOTApiaJIbHOTO MOCBITYEeHHs 200 JepKaBHOT peecTpallii.

BunHeHHs eNeKTPOHHUX MTPaBOYKHIB Ma€ psijl NepeBar: iHTepaKTUBHICTB,
OMEPATUBHICTh Ta MYJbTHMEIHHICTh, [0 BHTIAHO SK JUIsI TOKYIIIIB,
Tak 1 npoaasuis. Lle 3ymMoBitoe OypXJIMBHHA PO3BUTOK JaHOI chepr Komepuii
1 HEOOXITHICTh TMOJANBIINX HAYKOBHX pPO3pPOOOK IIOJO0 OCOOIMBOCTEH
1 peryaroBaHH.
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INPOBJIEMHU TA INTEPCIIEKTUBHU YKJIAIEHHS
JIFOBHOT'O 1OT'OBOPY

MatseeBa Jlap’s IOpiiBHa
cmyoenmka 1 Kypcy opyeoeo (mazicmepcbko2o) pieHs ocsimu
Gaxynvmemy npaga, 2ymaHimapuux i CoyianbHUx HayK
Kpemenuyyvruii nayionanvruil ynisepcumem
imeni Muxaiina Ocmpozpadcvkoco
M. Kpemenuyx, Yrpaina

BincytHicTh HanexxHoi 00i3HaHOCTI cepell YKpaiHIiB IO KIIOYOBI
ACITIEKTH Ta IEpeBard IIIIOOHOTO J0TOBOPY € OJHIEI0 3 TOJOBHUX IPUYNH
Horo HM3BKOI MOMyJSpHOCTI. Benmwka KiIbKICTh JIOAEH HE MaloTh
HEOOXiMHMX 3HaHp a00 PpO3YMIHHS CYTHOCTI Ta MOJMJIMBOCTEH I[HOTO
JOKYMEHTa IIpH HOT0 yKJaJeHHi. ICHye MyMmKa IO yKJIaJaHHsS IUTFOOHOTO
JIOTOBOpY Mae (piHaHCOBHI PO3paxyHOK, SIKMM HE MMOBHHEH OyTH Yy BimHO-
CHHAaX JIIOJIeH, SIKI BUPILIYIOTh BCTYNUTH JIO0 LUIOOY, ajie ChOTOJHI Hall
COLIlYM MepeXUBaE €KOHOMIYHI TpaHcdopmarii, 110 NPU3BOAATH 10 3MiH
KHUTTEBUX LIHHOCTEH. BimoOpaxkeHHsIM 1MX 3MIH € 3MiHa POJIi MOAPYMHIKS
B 1o0yTi, a TAKOX IEPEOCMHUCIICHHS NpaB i 000B’S3KIB y CIMEHHOMY JKUTTI,
1110 BU3HAYAIOTHCS MaTepiaJlbHUMH aclIeKTaMH.

Jloroip mpo NUTO0 HE CiJ PO3MJISAATH SK YrOAy MK YOJOBIKOM
1 JPYXHMHOIO Yy pa3i posnydeHHs. OCHOBHOIO METOI0 LBOTO JOKYMEHTY
€ e(eKTHBHE YIIpaBIiHHSA MaiHOM, sike Oyino HalOyre mix 4ac mUIOOY,
a TakoXX 3a0e3MedyeHHs 3aXHCTy Ta JOJATKOBHX rapaHTiii MalHOBHX mpaB
KOYKHOTO 3 TIOAPYOKS.
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23 uepBHa 1992 p. BepxoBHa Pana Ykpainu npuitasna 3axor «IIpo
BHECEHHs 3MiH 1 gonoBHeHb N0 Kozpekcy mpo mumo6 i cim’to Ykpainm»
(mani — KnllIC), xorpum KnllIC nomoBuenmii ct. 271, sika mepenbaumia
MOJJIMBICTh YKJIaJaHHA IDTFOOHOTO KOHTPAKTY MiX 0CO0aMH, IO BCTYIIa-
I0Th Y IIUTF00. Y IIiif cTaTTi TOBOPUTHCS, IO MOPSIOK YKJIAAAHHS OUTIOOHOTO
KOHTpakTy BH3HauaeTbcsi Kabinerom MinicTpiB Ykpainn. Kepyrouncs
KallIC, Kab6imer Minictpie Ykpainu po3pobuB «Ilopsmox yxiragaHHS
NUTIOOHOTO KOHTPaKTY», SIKUi OyB 3aTBepKeHHH moctaHoBoio Kabinery
MinictpiB Ykpaiau Ne 457 Bixg 16 gepBus 1993 p. 15 cigns 2003 p., 6yB
npuitaatiii Cimeltnuii koaekc (nam — CK) Ykpainu, B skoMy nependadeHa
rnaBa 10 «llmoOHuMit 1OTOBip», A€ NETaNbHO PETYJIOEThCS TOPSA0K HOro
yknagaHHg. OTxe, CHOTOJHI MOHSTTS «UUTIOOHMH KOHTPAKT» 3MiHEHO
MOHATTSAM «IUTIOOHUH 1oroBip». Ilopsaok yKiiaiaHHs MUTIOOHOTO TOTOBOPY
PETYJIOeThCsl TITBKM OAHUM HopMmatuBHUM aktoM — CK VYkpainw, inmi
3aKOHOJIaBYi aKTH BTPATHIA YHHHICTH [1].

[Ilono MOHATTA NUTIOOHOTO IOTOBOPY € CYNEPEwIMBI MOMEHTH Cepen
HaykoBIiB. I. B. XXuninkoBa mumoOHWIT OTOBIp PO3IIIAOae SIK 3TOMY Mik
ocobamu, SIKi TIOJaNK 3aiBY MPO peecTparifo U0y abo MompyXoKs, Moo
BCTaHOBJICHHS MaWHOBHX IpaB i OOOB’SA3KiB, NOB’S3aHUX 3 YKIAACHHSIM,
iCHyBaHHSM a00 TpUNHMHEHHAM 1UTo0y [2, c. 123]. M. M. [IskoBu4
BU3HAYa€ HUTIOOHMIA OTOBIP SIK Yrolly MiX 0co0aMHu, sKi IO/aNu 3asBy Ipo
peectpaiiito 1LTr00y abo Bxke nmepedyBaroTh Y ILII001, 3 METOK PEryIFOBaHHS
MalHOBHX BiIHOCHH y IUTIO0I1 i y pasi ioro posipsanus [3, c. 182].

O. O. YibsHEHKO 3a3Hayae, W0 «UUIFOOHMM JOTOBOPOM € Yyrona
(npaBounH) Qi3MYHMX OCIO Pi3HOI cTaTi, SIKi HOAAIH 3asiBy IIPO PEECTPAILII0
o0y, M yroja MoApysOKs, 10 BH3HA4Ya€ MaiHOBI IpaBa i 00OB’SI3KH
MOJPYXOKS B Iepio]] LUTI00Y, 30KpeMa IIOA0 MHOPSAKY MOy MaiiHa Ha
CHUIBHE Ta PpO3JUIbHE, TOPSIKY WOro BHKOPHCTaHHS, BiAdy)KECHHS,
PO3IIOTy MOXOMIB 1 BUTpAT, a TAKOX IX MaifHOBI IpaBa i OOOB’SI3KH SIK
OarpkiB y nutro0i 1 (Y1) y BUIaAKy HOTO po3ipBaHHED» [4, . 44].

Orxe, NUTIOOHWH IOTOBIp — me 3a0e3nedeHa 3aKOHOM MOXIIHBICTh
MOJIPYAOKST CAMOCTIHHO PO3B’sI3yBaTH CIMEHHI IMUTaHHS, SIKI CTOCYIOTHCS
MaifHOBHX acmekTiB. [IpoTe, BapTO 3a3HayuMTH, L0 NUIIOOHUI TOTOBIp HE
MOXE TapaHTyBaTH MOBHE YHHKHEHHsS MaWOyTHIX NOAPYXKHIX KOH(IIKTIB.
Bin BucTymae sk oaMH 3 IHCTPYMEHTIB JUIs iX ToOHepekeHHs abo
BU3HAUYEHHS LUIXiB 1X BupimeHHs. [1lnmoOHuii n1oroBip p03Bosse 00roBo-
PHUTH CIIOCOOM 3aXHCTY MPaB KOXKHOTO 3 MOJPYIOKs, OCOOJIMBO Yy BUMIAIKY
MOJUTY CIIIBHOTO MalHa.

3rifiHo 13 3aKOHOAABCTBOM, MOXYTh YKJIQJaTH IUTIOOHUH JOTOBIp TUTBKH
HNOAPYXOKS, fKi mepeOyBaloTh B odiniiHOMy mu100, abo MaiOyTHE
MOAPYXOKS, SK€ Ha MOMEHT IIANMCAaHHS JOTOBOPY IOJAJIO 3asiBY IIPO
peecTpalito U0y Ta 3acBiqUmiIo Iie BilmoBimHOMO MoBimkoro. Illomo map,
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SKI TIPOXKMBAIOTH Pa3oM MPOTATOM 0araTboX POKIB i MAIOTh CHUIBHUX AITEH,
ane He odiuiiHO oxpyxeHi, To 3rigHo 3 4. 1 cr. 92 CK VYkpainun BoHHM
He BIIpaBi YKJIaaaTH OUTFOOHMH J0TOBIp.

3rigHo 3 monoxkeHHAMH cT. 93 CK Ykpainu, nurtoOHUN JOTOBIp HE MOXKE
PEeTyIIOBaTH BiIHOCHHH, IO MAalOTh OCOOMCTHI XapaKTep MiX MOAPYXKSIM,
a TakoX MDK HHMH Ta IITbMH. J[Is MIIIOOHOTO JOTOBOPY BaKIIMBO
HE TIOpyIIyBaTH mpaBa AUTHHU, ski BcraHoBieHi CK VYkpainnm, Ta He
CTaBHUTH >KOTHOTO 3 MOJIPYOKSA B HEBHUTIAHE MaTepiaiabHe cTaHoBHIIE. KpiM
toro, 4.5 cT.93 CK VYkpainn BperyiapoBaHe NUTAHHSA IIOAO IIepenadi
HEPYXOMOI'0 MaifHa i iHIIOro MaiiHa OJHOMY 3 MOIPYOKS, IO MiIJIArae
JIeprKaBHil peecTparrii.

OmHuM 3 HaWBaXJIMBIIIUX ACHEKTIB ILTFOOHOTO JOTOBOPY € HOro
MOXIJIUBICTh BU3HAUNTH MaliHOBI IIpaBa i 000B’S3KH MOJPYHOKS MMO-1HIIOMY,
HDK Tepen0ayeHo 3aralbHUMHU TPHHIUIAMH CIMEHHOTO 3aKOHOAABCTBA.
BpaxoByioun 3a3HaueHe, IEBHE MalHO, 110 HAJEXKAJIO0 OJHOMY 3 HOAPYIKS
nepe mUTEOOOM abo Oyae OTpUMaHO Mix Yac Um0y SK JapyHOK, CTae
CHUTEHOIO BJIACHICTIO 000X mompyxoksa. Kpim Toro, odcsar BIacHUX YacTOK
KO>KHOTO TIOAPYXOKSA B CIIUTFHOMY MaiiHi, sSike OyJe HaKUTE IiJ] 9ac IUTo0Y,
MoOJke OyTH BH3HAYCHHH 3a yrolor0 MK HUMH. B pasi po3ipBaHHS HUTIOOY
MOXYTb OYTH BCTAHOBIICHI YMOBH IIOAUTY CHUIBHOTO MaifHa, a TaKOX
MOPSIIOK TOTAIIeHHsT OOPIiB KOYXKHOTO 3 MOAPYMOKS 32 PaxyHOK CIILIBHOTO
abo okpemoro MaiiHa. Y UUIFOOHOMY JOTOBOpiI MOXYTh OyTH BKIIOYEHI
Tako)k YMOBHW, IO BH3HAYAIOTh, MaiHO, HAOyTe MOAPYXOKAM IMiJ dYac
NUTI00Y, MOXKe OyTH MOAUICHO HA CIUTBHI Ta OCOOMCTI 4acTKH, a00 BBaXKAaTH
HOTO CHIJIbHOI0 BJIACHICTIO 3 YAacCTKOBMMH IIpaBaMH BJIACHOCTI KOXKHOTO
3 apTHEPIB.

CTOpoHM MaroTh MOXKJIMBICTh YKJIACTH yTOAY PO BUKOPHCTAHHS CBOTO
BJIACHOTO MalHa Juis 3abe3redeHHs nmoTped cBoix Jiteil 1 iHmmX ocio.
Hanpuknan, e mMoke o3HauaTH 3000B’s3aHHS MOAPYOKS 3a0e3redyBaTH
YTpUMaHHS Hempare3gaTHIX 0aThKiB, OTHOTO 3 HUX a0o IiTel, HapoHKEeHUX
mo3a nurmo6oM. Take 3000B’s3aHHS MOKE BKJIIOYATH (piHAHCOBE MiATPH-
MaHHs a00 HaJaHHS MOJIIMBOCTI IPOXKUBAHHS Pa3oM 3 MOJPYIOKIM
y BiIoKkpemJieHil KiMHATi B OyAMHKY a0o kBapTHpi. YoJIOBIK MOXE JOMOBH-
THUCS, OO JApYyXHWHa OepekHO CTaBHJIACh JI0 CIMEHHOro OOKETy 1 BecTh
0OJIIK BUTpAT HA MEBHY CyMY, MOBIIOMIISTFOYM MOTO Mpo 1i BUTpaTH. [1in yac
CKJIaZIaHHsI IIUTIOOHOTO JIOTOBOPY, CTOPOHU MOXKYTh BKJIIOYMTH B HBOTO TakKi
MOJIOKEHHS: 1) YMOBH IIOZI0 KOPUCTYBAHHS JKUTJIOM, SIK€ HAJISKUTh OJJHOMY
3 MOAPYXOKSA SK TPUBATHOI BJIACHOCTI; 2) MUTaHHS IpO 3BUIBHEHHS
JKUTIIOBUX TPHUMIIIEHb ITIiCNISl PO3JIYYEHHs Ul TOTO, XTO BCEIMBCS y HUX
gepe3 peecTpariiro nuiroly; 3) YMOBH, IO CTOCYIOTHCS MPOKUBAHHS POIHYIB
OJTHOTO 3 TOMPYXOKS y JKATJIOBHX TNPHUMIIICHHAX; 4) TIpaBO Ha YTPUMAaHHS,
HE3AJIEKHO B HEMpame3JaTHOCTI YW HEOOXiTHOCTI  MarepiaibHOi
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JIOTIOMOTH, @ TaKOX YCTaHOBHUTH YMOBH, PO3Mip 1 CTPOKH, B sIKi 3IiHCHIO-
BaTMMYThCSI TakKi IUIaTeXi; 5) MPUITMHEHHS [IpaBa Ha yTPUMAaHHS JUIS OJTHOTO
3 HOAPYXOKS B OOMIH Ha OTpUMAaHHs MaifHOBOI (TPOIIOBOT) KOMIEH Al

Honpyxoks abo Ti, XTO Oakae YKIACTH MUTIO0, MOKYTh BKIIFOUNTH YMOBH
II0/I0 TIPABOBOTO PEKUMY MaifHa y IUTIOOHWH IOTOBIp, SIKI HE CylepedaTh
MOpPaJbHUM HOpMaM cycriibcTBa. OmHak OyIb-IKi yMOBH, SKi MOPYIIYIOTh
Bot0 Oynp-sKoi 3 0oCi® y HUTIOOHOMY KOHTPAaKTi Ta MOTIpHIyIOTH ii cTaHO-
BHIIE MOPIBHIHO 3 3aKOHOAABCTBOM YKpaiHM (BKIIOUAIOYH IMCKPUMiHA-
IiftHi yMOBH, 1M030aBJIeHHA IMpaBa Ha IOALT MaiHA Ta iHII), HE MOXYTh
OyTd BH3HaHI JificHUMH. TakoX, NUTFOOHUIM KOHTPAaKT, YKIaacHHH 0e3
JOTPUMAaHHS  3a3HaY€HUX TIOPSAAKIB, BCTaHOBJICHUX 3aKOHOJIABCTBOM
VYkpaiHu, TakoxkK He € TIHCHUM.

OCHOBHI IJCTaBH /JIsI BU3HAHHS IILUTIOOHOTO JIOTOBOPY HEAIHCHUM
MOXHa C(OpMyNIOBaTH TakMM UYHMHOM: MOPYIIEHHS HOTapianbHOi (OpMHU
YKJIAQJAEHHS JOTOBOpPY; YKJIAJaHHS MUIIOOHOTO IOTOBOPY HENOBHONITHIMHA
ocobamu Oe3 3romu iX OaThKiB a00 MIKITyBaJIBHUKA; HEMI€3OATHICTH a0o
oOMe)XeHa Mi€3MaTHICTh YKIAJCHUX IOTOBOPOM OCi0; 3MEHIIECHHS IIpaB
JUTUHHM, NependayeHNX 3aKOHOJABCTBOM YKpaiHM; BKJIIOUCHHS YMOB, SIKi
CTaBJIATH OJHOTO 3 MOJAPYXOKS B HENPAaBOMIPHO HEBUTITHE MaTepianbHe
CTaHOBUINE; YKJIAZAHHS JOTOBOPY IiJ BIUIMBOM OOMaHy ab0 HACHIBCTBA;
MOMUJIKA OfHi€l 31 CTOPIH JOrOBOPY; IOPYIICHHS JOTOBOPOM HOPM
3aKOHOMABCTBA IIOZI0 OCOOMCTHUX MpaB 1 O0OB’SA3KiB MOAPYXOKI abo iX
HEMOBHOIIITHIX JITEH TOLIO.

[ImoOHuit noroBip Mae Ha MeTi 3a0€3MEYUTH YOJIOBIKY Ta APYKHHI
BIIEBHEHICTh y TOMY, LIO ICIIS PO3JIyYEHHS KOXKEH 3 HUX 30epeke CBOT
intepecu. lle o3Hauae, MmO MaifHO, BKa3aHE y JOTOBOPi, 3aJHIIUTHCS
y BIACHOCTI TOTro, KOMYy BOHO 3aKOHHO HaJeXHuTh. OTxe, NITFOOHHMH
KOHTPAKT, SIKUH repeadadae mornepe il HoTapiaabHO 3aTBEPPKCHUH O
MaifHa, 103BOJISIE YHUKHYTH CYNEPEWIMBUX CUTYyalidl 1 KOH(IIKTIB momo
po3moxminy MaiHa TicisA po3nmydeHHA. YONOBIK 1 ApPYyXHHA HE 3aBXKAH
3HAXOIATh KOMIPOMIC Yy pO3MOJiN MaifHa, KWW 3aJOBOJIGHSB OM 0OWIBI
CTOpOHHU. Y BUINAAKY CMEPTi OJHOTO 3 MOJPYIOKS, 32 00OMIIBHOI 3rO0I0
CTOpiH, a TaKOX Yy pasi po3ipBaHHA MUTO0Y, UUTIOOHHMHA IOTOBIp
aBTOMAaTUYHO CTa€ HENpHUIyCTUMUM. B pasi, KOIM MOpYIIEHO YMOBH
MOPSIAKY CKJIAJaHHs JOKyMeHTa abo SKIIO TpaBa OZHOTO 3 HOAPYXIKS
3MEHILYIOThCS, LIl JOKYMEHT € HeliCHUM.

Takum uymHOM, micnst npuidHsaTTss CK VYkpainu, Oyap-siki CyMHiBU
i 110311 mox0 cyTi NUIOOHOTO TOTOBOPY 3HMKIH. Lleit mpaBoBHil IHCTUTYT
CTaB CIIPAaBXXHHOIO PEBOJIOLIEI0 B IMBUIBHOMY IIpaBi, a HE HPOCTO
HEBEJIMKOIO 3MIHOIO B HAIIOMY 3aKOHOJABCTBi. PaHile, MailHO, Ha)HTE ITiJ|
gac OUTIO0Y, PO3TIBINANOCS JIWINEe IPH PO3ipBaHHI NDIIO0Y Ta ITOALTY
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MalHOBHX aKTHBIB B CyIOBOMY IopsaKy. OfHak Terep HITFOOHMN TOTOBip
MOXe€ SICHO BCTAHOBJIIOBATH ITpaBa i 000B’SI3KH 110,10 MaiiHa.

Ockinbkn HopMmu CimeiiHoro Konekcy YkpaiHu MiCTSTh NOJOKEHHS PO
MOPSIIOK T2 YMOBHM YKJIaJaHHS, BUKOHAHHS Ta NPHUIHMHEHHS MHIIIOOHOTO
JIOTOBODPY, SIKi 3i0paHi B OKPEeMOMY PO3JIifi, e CBIIYUTH PO 3HAYHE MICIIE,
SK€ 3aKOHOJAaBeIb BIABOAWTH ILIIOOHOMY JOTOBOPY B CYCILIBCTBI.
[e TakoX mMiATBEPIKY€ETHCS PO3IMUPEHHIM cepH 3aCTOCYBaHHS MUTIOOHOTO
porosopy. IlommpeHHs Ta mpakTHKa YKIaJaHHA [UIIOOHHMX JOTOBOPIB
MAaIOTh MTOTEHITiall PO3MIUPHUTHUCS B MAaHOYTHHOMY.
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[0 IIMTAHHSA ITPO ITPUHIUIIN BPET'YJIIOBAHHS CITOPY
3A YYACTIO CYAAI B IUBIVIBHOMY ITPOLECI

Mozkaiikina Onena CraniciaBiBHa
KaHOUOAam NCUXOJI02IYHUX HAVK, OOYeHM,
doyenm Kageopu MiHCHAPOOHO20, YUBLILHO2O0
ma KomepyitiHo2o npasd, a08oKam
Lepoicasnuii mopzoeenbHo-eKOHOMIUHUL YHigepcumem
M. Kuis, Yxpaina

Kononens Onena MuxkoJjaiBHa
KaHOuOam 1opuoudHUX HayK, 0OyeHm Kagheopu MidCHaApPOOHO20,
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Koasiga Cemen BikTopoBnu
cekpemap cy0osux 3acioans
Bposapcekuil micokpationnuil cyo Kuiscokol obnacmi
M. bposapu, Vkpaina

Hanpukiani 2017 poky ykpaiHCbKe TroCHOJapchbKe IpolecyaibHe
3aKOHOJIAaBCTBO 3a3HAN0 CYTTEBMX 3MiH. 30KpeMa BIIPOBAJKEHO HOBHUI
NPaBOBUI IHCTUTYT — BPETYJIIOBaHHS CIIOPY 3a YYacTIO CYAMi, IO SIKOTO
NIPUKYTa BEJMKA yBara BUCHUX-TIPAaBHUKIB, aBOKaTiB Ta cyanis. llle B Ykasi
ITpesunenra VYkpainum «lIpo Crparerito pedopMyBaHHS CyI0yCTpOIO,
CYJIOYMHCTBA Ta CYMDKHHUX IPaBOBUX iHCTUTYTIB Ha 2015-2020 pokm» Oyio
3a3HAa4YeHO, IO MiJBHIICHHAM €(QEKTHBHOCTI MPaBOCYIAS Ta ONTHMIi3arlii
MOBHOBA)XEHb CYANIB PI3HUX IOPUCAWKIIA € PpO3MHPEHHS CHOCO0IB
aNbTEePHATHBHOTO (1103aCy0BOT0) BPETYJIIOBAHHS CIOPIB, LUIIXOM IpaK-
TUYHOTO BIIPOBADKEHHS IHCTUTYTY Memiauii i mocepennunrsa [1]. Takum
YMHOM, MOXXHa CTBEp/KYBaTH, IO MPOLEAypa BPETYJIIOBAHHS CIOPY 3a
Y4acTIO Cy/Jli € IPUMHUPHOIO NIPOLIETYPOIO, sIKa Ma€ CYTTEBI BIIMIHHOCTI BiJl
PO3IJISILy CIPABH IO CYTi i OaraTbMa BUSHHUMH OTOTOXKHIOETHCS 13 CYI0BOIO
Memiamiero. [lpu 1poMy Takuii BHA Mediallii MOXHA BHU3HAYHTH SIK
BHYTDIIIHIO IPUCYAOBY MeEHiallilo 3a MOJEIUII0  «CYAIs-MeaiaTop».
3a mepeKoHaHHSIM YKpaiHCHKMX BUYEHMX TaKWi BUA Meniamii MPOBOIUTHCS
npodeciiiHnMu CyAIsIMu, SIKi TIPOHIIUIN clielialbHe HaBYaHHS Ta OTPUMAIIN
ceprudirkat memiaropa [2, c¢. 123]. 3ayBaxkumo, 1m0 Ha BiAMiHY Bim Takoi
TEOPETUKO-IPAaKTHYHOI ~ Te3M y  BITYM3HAHOMY  HPOLECYATBHOMY
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3aKOHOJIABCTBI BIJICYTHSI BUMOT'a I[0JI0 HASIBHOCTI y CYZU, SIKHH IPOBOJUTH
BPETYJIIOBAHHS CIIOPY 32 YYacTIO CyJJIi CIELiajbHOI MiATOTOBKH Y Taiysi
Meiarii.

[Ipouenypa BperyioBaHHA CHOpY 32 Y4acTIO CyAdi B IUBUIBHOMY
mporeci Moxe CcTath  (akToOM TPaBOBOi MIHCHOCTI y pasi, SKIIO
B 3aKOHOJIABCTBI Oy/e YiTKO BH3HAYCHO OCHOBHI NMpwHOWIH (inei, 3acajm),
Ha IKHX Ma€ OymyBaTuCs ycs 3a3HaueHa mpoueaypa. Bapro 3sepHyTH yBary,
0 Ha JaHui 4ac y riasi 4 L{uBiIpHOTO IpoIecyaabHOTO KoAeKey YKpaiHu
(mami — LIIK Vxpainu) He BW3HAYEHO IMPHUHIUIIB, SKHX HOTPiOGHO
JIOTPUMYBATHUCS i 4Yac MpPOLEACHHs BPETryJIOBaHHS CIOPY 32 Y4YacTio
cymai. B u. 3 cr. 203 LIIK VYkpainu juiie BU3HAYEHO, IO HA IMOYATKY
NPOBEJCHHS TMepHIOl CHUIBHOI Hapaau 3 BPETYJIOBaHHS CIIOPY CYAISA
PO3’SICHIOE CTOPOHaM MeETYy, MOPSJIOK BPETyJIIOBaHHS CIIOPY 32 Y4YacTio
CyAni, mpaBa Ta 000B’s13ku cTopiH [3].

OpHak, HE TUBJISIYUCH HA BIiJCYTHICTH YiTKOI perJIaMeHTaIlil IpHHIIHITIB
B LIIK VYkpainu Ta BUXOASYHM 3 MOJIOKEHb IJIaBU 4 3a3HAYEHOTO KOAEKCY
MOXXHa BH3HAYUTH OCHOBHI NPHHIMIIN BPETYJIIOBAHHS CIOPY 3a y4YacTiO
cynmi, a came: JOOpPOBIBHICTH, KOH(QIACHIIIHICT, OE3CTOPOHHICTH
1 HEWTPaJIbHICTh CYAMi, PIBHICTH CTOpIH CIIOPY, MOIH(POPMOBAHICTH CTOPIH
CIIOpY, BJIACHA BiANOBITANBHICTD CTOPIH CHIOPY.

OnHUM 3 TOJIOBHHX TPHHIUIIB BPETYJIIOBAHHS CIOPY 32 y4acTiO CYAI
€ npunyun oodpositerocmi. 4. 1 ct. 201 HIIK Ykpainu nependadeHo, mo
BPETYJIOBaHHS CIOpPY 33 Y4YacTIO CY/AJl MPOBOJMUTHCS 3a 3rOA0I0 CTOPIH 10
moyaTky po3misany chpaBu mo cyti [3]. ToOro, cymns He Mae mpaa
NPUMYIIyBaTH CTOPiH cropy OpaTd ydacTh y 3a3Ha4yeHid Mpoueaypi.
B oaHOMy 3 BITUM3HSHUX JOCIIDKEHb OyJO BH3HAYEHO ZBa BUIU JOOPO-
BIJIBHOCTI — 30BHIIIHS 1 BHYTPIilIHS. 30BHIIIHS TOOPOBIIBHICTD BUSBIISETHCS
y TOMY, IO CTOPOHA/CTOPOHH KOH(MIIKTY JTOOPOBLIBHO MOTOIWINCS B3STH
ydacTh y Meqiamii, OXHAaK BiJCYTHE BHYTpPIIIHE OakaHHS BHPIIIUTH
BignoBigHWiA KOH(pIiKT. B TOit Xe wuac BHyTpimHA HOOPOBITBHICTH
€ TO3UTHBHOIO, OCKUTBKU Iiependadae, MO CTOPOHW KOH(IIKTY HE IHIIe
MOTOIWIIMCS HA yd4acTh y Mefiamii, a W MJificHO OakaroTh BHUPIIIMTH
npobieMHy cuTyaIlito [4, ¢. 56].

Hactynuum npuHmumnoMm € xougioenyiunicms. Y. 7 cr. 203 IIIK
Vkpainu Bu3Havae, 1o iHQopmamis, oTpuMaHa OyIb-KOK 31 CTOpiH,
a TaKoX CyJJel0 TiJ 4Yac NPOBEACHHS BPETYIIOBaHHS CHOPY, € KOH(i-
neHuiitnoro. Ilin yac mpoBENEHHsS BPETYIIOBaHHS CIIOPY 3@ Y4acTiO CYZ
IIPOTOKOJI Hapa ¥ He BEIEThCS Ta He 3IHCHIOETHCS (PiKCyBaHHS TEXHIYHUMHU
3acobamu [3]. 3aranoM KOH}IIEHIIHHICTD PO3yMIETHCS SIK HEPO3TOJIOMIEHHS
nmeBHOi iHpopmamii 0e3 3romu Tiei ocobu, sdKa [aHy iHQOpMAI0
moBimommna. OmHAaK BBaKAEMO, IO MeEXi KOH(IAEHIIIHOCTI MTOBHHHA
BHU3HAYATH KOXXHA CTOPOHA CIOPY CaMOCTIHHO, Y3TOMKYBAaTH Ii MEXi
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3 iHOIOIO CTOPOHOIO Ta JIOBOJUTH 1O BiJOMa CYA[IO, SIKUH IPOBOAMTH
BPETYJIIOBAHHS CIIOPY 3 Y4acTIO CYAi.

bescmopounnicme i Hetimpanohicms cyooi. Cynns, SKWH TPOBOIHTH
MIPOLEAYPY BPETYJIOBAHHS CIIOPY HE BIPaBi HaAaBaTH CTOPOHAM FOPHIMYIHI
mopajgd Ta PEKOMEHAAIlil, a TaKOXX HAJaBaTH OIIHKY IOKa3iB y CIpaBi
(1. 6 ct. 203 UIIK VYkpaiam). [3 3a3HaueHOi HOPMH BHIUIMBAE, MO CYAIS
3iHCHIOE OpTaHi3alilo JAaHOTO MPOIECY i IIPH HbOMY HE BTPYYA€THCA y CITIp.
Jamnit mpuHnmn Biamosimae 3micty cT. 10 Komekcy cyamiBcpkoi eTHKH,
B SKOMY 3a3HAa4eHO, IO CYAIS I[OBHHEH BHKOHYBATH OOOB’SI3KM CYAII
0€3CTOPOHHBO 1 HEYNEPEKEHO Ta yTPUMYBATHCS BiJl OBEIIHKH, Oy Ab-sSKUX
Jiii a00 BHCJIOBIIIOBAHb, 10 MOXXYTh IPU3BECTH J0 BHHUKHEHHs CYMHIBIB
y piBHOCTI NpodeciiHuX CyAiB, HAPOAHUX 3aciJaTelliB Ta MPUCSHKHUX MPU
3MIACHEHHI paBocy s [S].

Pisnicmv cmopin cnopy. Jlanuidl IPUHIMIT Y TIPOLEAYPl BPETYIIOBAHHS
CIOpYy 3a YYacTIO CyIi O3Ha4yae HaJaHHA CTOPOHAM CIIOPY OJHAKOBHX
MOXJIMBOCTEH BHCIIOBIIOBATH CBOI NPOMO3MMIi IOJ0 HUISAXIB BHPIMICHHS
CHOpy, BU3HA4YaTH Iepedir NMpoBeneHHs 3ycTpidel, ONIHIOBAaTH 3alpoIio-
HOBaHI BapiaHTH BUPILIEHHS CIOpPY, a TaKOX 3MicT MHpOBOi yromu. Kpim
TOTO, NaHWN NPUHLUI Nepeadadae HaJaHHSA CTOPOHAM OJHAKOBUX MOXKIIH-
BOCTEH y TIPOBEICHHI 3aKpUTUX Hapas, siki perimameHToBani cr. 203 LK
VYkpainu. [IpuHUMD piBHOCTI TakoX BU3HA4YEHH i y baHranopchbkux npuH-
[UIaxX MOBEIIHKK CYIJiB, B SKHX OKDPECJICHO, M0 3a0e3leUeHHs PIBHOIO
CTaBJICHHS 710 BCiX CTOPIH CYAOBOTO 3aCiJaHHS Ma€ MEpIIOYeProBe 3HAUCH-
HS ISl HAJIS)KHOTO BUKOHAHHS CYJJICI0 CBOiX 000B’s3KiB. [Ipy BHKOHaHHI
CBOiX CYJOBUX OO0OB’S3KIB Cy/yisi HE IOBHHEH CJOBaMH YW IIOBEIIHKOIO
JIEMOHCTPYBaTH IPUXIIBHICTh UM YNEPEKEHICTh 10 Oylb-IKOoi 0coOM 4M
rpynu ocib, KepyH4nuch IPHYNHAMH, L0 HE CTOCYIOThCS crpaBu [5].

[Ile omHMM BaXKJIIMBHM IPHHIUIIOM HPOLEIYPH BPETYJIOBaHHS CIOPY
3a y4acTIoO Cy[Uli € noingopmosanicme cmopin cnopy. Jlanuil nmpuHIAD
3HAHIIOB CBOE BifmoOpaxkeHHs y 4.4. 4, 5 cr. 203 HIIK Ykpainu i momnsrae
y TOMY, IO CTOPOHH MaroTh OyTH MOiH(pOpMOBaHi PO MiACTABH 1 MPEeaMET
CHopy, MiICTABU 3allepeyeHb, a TAKOXK MPO CYA0BY NPAKTHKY B aHAJIOTIYHHX
crpaBax. 3HaHHA Ta YCBIIOMJIGHHs 3a3HadeHOi iHQopmamii, a Takox
iHpopMallii 00 MOKJIMBUX TPABOBUX HACTIJKIB, PO3YMIHHS 1CTHHHHX
IHTEepeciB 1HIIOI CTOPOHHM CIIOPY CHPUSIIOTH IMOUIYKY e(EeKTHBHUX Ta
B32€EMONPUHUHATHUX IUISIXIB HOrO BUPILICHHS.

[puHiun  enacnoi  8ionosioanbHicms cmMoOpiH cnopy O3HaYae, 110
JIOCSITHEHHSI 3rOM  IOJ0 MOXIIMBHX BapiaHTIB BHPIMIEHHS CIOPY
BiZI0OyBa€eThCS MiXK caMUMH cTopoHamu. CyJuis, SIKHI TPOBOAMTH MPOLENYPY
BPETYJIIOBAaHHS CIIOpPY, HE MPUHMae Taki pillleHHs! CaMOCTIIHO, 10 BiIpi3HsE
aHy TPOLEeAypy BiI PO3MIBAY CIOpaBH IO CYTi 32 [HUBUIBHEM
MpoIecyalbHIM 3aKOHOAABCTBOM. 30kpeMa v 4. 4 ct. 203 LIIK 3a3HadeHO,
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IO CyJUIs IPOIIOHYE CTOPOHAM HAIaTH IPOIIO3MLIi 1010 IUIAXIB MUPHOTO
BpETyJIIOBaHHA cropy [3].

JloTpyMaHHs 3a3Ha4E€HHMX BUILE NPUHLUIIB CIIPHUSE CTBOPEHHIO NOOpO-
3UWINBOI aTMOoc(epH, 3HATTIO eMOLIIHHOT HANPYTH, IO Y KOMIUIEKCI MOXe
JOIIOMOTTH CTOPOHAM CIIOPY MOPO3YMITHCS Ta 3HAWTH MHpPHI LULIXH
BperyjroBaHHs crnopy. JloTpuMaHHA 1 CIigyBaHHS NPHHIMIIAM JIacTb
MOJKJIMBICTB CY/Ii IPOBECTH MPOLIEAYPY BPETYIIOBaHHS CIIOpPY €(heKTUBHO.

[TinBoxsYM MiZCYMKH BapTO 3a3HAYMTH, IO NPHHIUIN BPETYIIOBAHHI
CIIOPY 3@ y4acTiO Cy[Ji B IUBUIBHOMY IPOIEC] € 3alOpyKOI0 e(heKTHBHOTO
BUpIIICHHS CIIOpY, a TOMY € HarajbHa Motpeba y IXHHOMY MPABOBOMY
peryJroBaHHI.
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MPOLIEJTYPA MTO3BABJIEHHSI BATBKIBCHKHX ITPAB
3A 3AKOHOJIABCTBOM YKPAIHU

Pommnna Anina I'puropiBna
cmyoenmka 1 Kypcy opyeozo (mazicmepcbko2o) pieHsa oceimu
Gaxyrememy npasa, 2yManimapHux i COYianbHUx HayK
Kpemenuyybkuii nayionanvhui yuigepcumem
imeni Muxaiina Ocmpoepadcvkozo
M. Kpemenuyx, Yrpaina

3rimno 3 4.2 cr.51 KoHcrutymii VYkpainu, 0aThku 3000B’s3aHi
YTPUMYBATH AiTe# 10 iX moBHOMITTA [1]. BiamosimHo no 4. 1 cr. 12 3akony
VYxpainu «IIpo 0XOpoHy ANTHHCTBa», BUXOBAHHS B CIM’1 € IIEPIIOOCHOBOIO
PO3BHUTKY OCOOHMCTOCTI NUTHHA. Ha KOXHOTO 3 OaThbKiB TOKIAJA€ThCA
OJJHAKOBA BiJMOBITANBHICTh 32 BHUXOBAHHS, HABYAHHS 1 PO3BHTOK JWUTHHU
[2]. Bareku abo ocoOw, siKi iX 3aMiHIOIOTH, MAarOTh MPaBo i 3000B’s3aHi
BUXOBYBATH JUTHHY, MIKIYBAaTHUCS TPO 1i 340pOB’s, (Qi3UUHUM, ITyXOBHHH
1 MOpanbHUH pO3BHUTOK, HABYaHHS, CTBOPIOBATH HAaJeXHI YMOBH JUIs
PO3BHUTKY 11 MPUPOIHHUX 3AI0HOCTEH, OBAXKATHU TiAHICTh AUTUHH, TOTYBaTH ii
0 CaMOCTIHHOTO JKHMTTSA Ta TMpaii. 3arajioM, BHUXOBaHHS MiTeH —
IIe KOMIUIEKC paB, 000B’SI3KiB 1 BiAMOBITAJLHOCTI 3 TOYKH 30pPy 3aKOHO-
naBctBa. ChOrojiHI HEHaJIS)KHE BUXOBAHHS JiTEH, HEBUKOHAHHS OaThbKaMu
CBOiX O0OOB’sI3KiB, HEMOPO3yMiHHS B CIMEHHUX BIJHOCMHAX € JIOCHTh
AKTYaJIbHUM 1 BaXKJIMBUM MTUTAHHSIM.

Meroro 11i€i poOOTH € PO3’SICHEHHS MiJICTaB 1 yMOB AJISI 3aCTOCYBaHHS
KpaifHBOTO 3aXOIy IoI0 OaThKiB, SKi HE BHKOHYIOTH CBOI OaTBHKIBCBKi
000B’SI3KM; PO3TIISLI HACII/KIB, 10 BUHHUKAIOTH IICIS yXBaJCHHS PIlICHHS
po 1m030aBieHHS OATEKIBCHKIX TIPaB.

[To30aBneHHs 0AaTHKIBCHKHUX ITIpaB €, 3 OJHOTO OOKY, 3acO000M 3axHCTy
NpaB JUTHHY, a 3 1HIIOTO — 3aX0JI0M BIUIMBY Ha 0aThKiB, sIKi HEHAJEKHUM
YMHOM BHKOHYIOTh CBOi OAaTbKIBCbKI OOOB’S3KH CTOCOBHO JUTHHH.
3a HEBUKOHAHHS a00 HEHAJIE)KHE BUKOHAHHS O0OB’SA3KIB HI0J0 BHXOBaHHS
JiTed OaThbKM MOXYTh OyTH mo30aBiieHi OaTbKIBCHKMX IIpaB CTOCOBHO
TUTHHU a00 yciX CBOIX [iTeid, ski He mocsrium 18 pokis. Y u. 1 crt. 164
Cimetinoro xonekcy (mam — CK) Vkpainu HaBeeHI MiCTaBy 1M030aBICHHS
0aThKIBCHKHX IpaB Marepi abo OaTbka, SKII0 BOHU: 1) He 3a0paiy TUTHHY
3 TOJOrOBOr0 OYAMHKY a00 3 IHINOTrO 3aKiagy OXOPOHH 3I0poB’s 0e3
MOBa)XHOI NMPUYMHM Ta NPOTIrOM IIECTH MICALIB HE BUSBISUIM IIONO Hel
0aTBKIBCHKOTO MIKITYBaHHS; 2) YXWIAIOTHCS Bl BHKOHAHHS CBOiX 000B’S3KiB
IOZ0 BUXOBaHHA IUTHHU Ta/abo 3a0e3rmedeHHs 3700YyTTS HE ITOBHOI
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3arajbpHOi cepenHboi ocBiTH. Jlo naHoi mifgcTaBy BiTHOCSTHCS Taki (akropw,
SK BIZICYTHICTb HEOOXIJHAX MaTepialbHUX OJiar, TOBHOLIHHOTO XapuyBaHHS,
MEIMYHOTO JOTJIIy; HecTada CIIJIKYBAaHHS 3 JUTHHOIO Ui 11 PO3BUTKY
1 CBITOCHPUIHATTS; BINCYTHICTh CIMEHHHMX 1 IyXOBHHUX I[IHHOCTEH;
HCHAJIe)KHE BUXOBAHHS, HENPUUHATHI YMOBH s 3H00YITS OCBITH;
3) )KOPCTOKO TOBOAAThCA 3 JOUTHHOKW. BinmoBimHa yMmoBa Tousrae
y ¢izngHOMY a00 IICHXOJIOTIYHOMY HAaCHIIBCTBI (0001, 3arpo3u Ha ajpecy
JTUTHHU, HaBIIOBaHHS BiAYYTTS CTPaxy TOIIO), 3aCTOCYBaHHI TPyOHX METO/IB
BHUXOBaHHS, NMPHHIKCHHI JIOACHKOI TiIHOCTI AWTHHHU TOIIO; 4) € XPOHid-
HUMHU ajiKoroyikamu abo HapkomaHamu. [Ipum 3axBoproBaHHI 0aTbKiB
XPOHIYHUM aJIKOTOJII3MOM YW HapKOMaHIEI0 JUTHHA ONUHSETHCS B XBOPii
ciMeliHiii oOcraHOBII. 3aiiCHEHHs OaThbKaMM TNPOTHIIPABHUX [iif MpOTH
JUTHHY TIPH IbOMY HEOOOB’SI3KOBE, X04Ya BOHH, SIK IPABHIIO, MAIOTh MiCIE.
XpOHIYHUI aJTKOTOi3M 1 HAPKOMaHisl 0aTbKIB CTBOPIOIOTH PEabHY 3arpo3y
JUTS. TUTHHH, 11 (I3UIHOTO, MCUXIYHOTO 1 MOpPaJhbHOTO PO3BUTKY. BkazaHi
3aXBOPIOBAHHS MAlOTh OYTH WIATBEPIKCHI BIAOBIAHUMH MEIWIHUMU
BHCHOBKamMH. He MokHa 1mM030aBHTH OaThKIBCHKHX IpaB o0co0y, ska He
BUKOHYE CBOiX OaThKiBCBKHX OOOB’S3KiB BHACIIIOK IYIIEBHOI XBOPOOH,
HEJOYMCTBAa UM IHIIOTO TSDKKOTO 3aXBOPIOBaHHA (KpiM XPOHIYHOTO
AJKOTOI3MY 49X HAapKOMaHii) abo 3 iHIIMX HE 3aJe)KHUX Bl HEl MPUYNH;
5) BaaroThes 10 Oy/b-SIKMX BHIIB €KCILTyaTalil INTHHH, TIPUMYIIYIOTh 11 10
KeOpakyBaHHS Ta OpOmSDKHMITBA. SIK  eKCIUIyaTaiilo JIWTHHH  CIiJ
PO3TIISLAATH 3aTy4eHHS ii 10 HEMOCHIBHOI MpaIfi, IKa MOXKE 3aBIATH IIKOIH
3I0POB’10, MPU3BECTH A0 (I3UYHMX, NCUXIYHUX 1 MOPAIBHHUX PO3JIaJiB;
NPUMYIIEHHST JI0 3aHATTS IPOCTUTYILIEI0, 3JI0YMHHOIO JISUTBHICTIO abo
3MyIIyBaTH JO >KeOpakyBaHHS; ©6)3acy/DKEHI 3a BUMHEHHS YMHCHOTO
KPUMIHAJIBHOTO TPAaBOIOPYLICHHS IMIONO0 AWTHHU. Y Wil cuTyamii HaeTbcs
PO 3aMax Ha BOWBCTBO, HAHECCHHS TSDKKMX TIJIECHUX YIIKO/PKEHb,
JIOBEICHHS 710 caMory0OcTBa, 10001, KaTyBaHHS TOWO. JJopedHo 3a3HAYNTH,
mo Oe3BiAMOBimadbHE 1 JKOPCTOKE IOBOKCHHA 3 MITBMH, 32 YacTy,
CIIOCTEPIraeThCs B CIM X 3 HU3BKUM DPIBHEM IOXOAy (e ommH abo 00o€
Oarbku 0e3po0iTHI), Mag03a0e3MeUeHICTh CiM T, aJKOroi3M 1 HapKOMaHis,
po3naa y poarHi ab0 HACHIIBCTBO MK IHIIMMH ii YJI€HAMH, 130JbOBaHICTh
B CYyCIHUILCTBI a0b0 BIJCYTHICTh KOJa MIATPUMKH, HE33J0BUIBHI YMOBH
MIPO’KUBAHHS, TIEJaroriyHa HeCIPOMOJKHICTh OaThKiB TOIIIO.

CrpaBu 1po 1030aBJIeHHs] 0aThKIBCHKUX MPaB PO3TJIIIAE MICIEBUI Cya
3a 3apEECTPOBAHUM MiCIIEM MPOKUBAHHS a00 mepeOyBaHHS TOro 3 OAThKIB,
SKOTO XOUyTh MM030aBUTH TpaB. Y pO3MIAAl crpaBu 00OB’SI3KOBO Oepe
y4acTh OpraH OIIKH Ta IIKITyBaHHS, SKAH Ha/la€ MICEMOBHUIT BUCHOBOK I1[OJIO
oOcraBuH cnpasu. 3rigHo 3 [lopsiikoM NpoBajKeHHS OpraHaMH OIIKH Ta
MIKTyBaHHSA  MiSIBHOCTI, IIOB’A3aHOI i3 3aXHCTOM TpaB JWTHHH,
Oe3nocepeiHE BeIEHHS CIIPaB i KOOPIMHALIS MisTIBHOCTI CTOCOBHO 3aXHUCTY
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npaB JiTei, 30KpeMa IiTel-cupir, niTed, mo30aBleHHX OaTHKIBCHKOTO
MIKITyBaHHS, JiTel, ki 1epeOyBalOTh y CKIAJHUX XUTTEBUX OOCTAaBUHAX,
IITEH, SKi MOCTPaXKAATH BHACTIIOK BOEHHHX Jii Ta 30pOWHUX KOH(QIIKTIB,
a TaKOXX CTOCOBHO 3[iMCHEHHs mepea0adeHuX 3aKOHOAABCTBOM 3aXOJiB
y cdepi 3amobiraHHs Ta MPOTUIIT JOMAITHROMY HACHIIECTBY CTOCOBHO TEH
Ta 3a y4acTIO [JiTeH IOKJIaJaloThcsl Ha CIy)XOm y cmpasax miteil. Came
BiANOBigHAa ciyk0a MPOBOAWTH OWIHKY piBHA O€3MEeKW ITUTHHU IIiCIs
OTPUMAaHHS TOBIOMJICHHS NP0 3arpo3y JKHTTIO UM 3I0pOB’I0 abo
HEHAJIE)KHOTO BUKOHAHHS 0aThKaMH 000B’SI3KiB.

3rigno 31 ¢T. 165 CK Ykpainu, mpaBo Ha 3BEPHEHHS 0 CYIy 3 T030BOM
npo mo30aBiieHHs1 0AaTHKIBCHKUX MpPaB MalOTh: 1) OMMH 3 0aTbKIB, OMIKYH,
HIKITyBaJbHUK, 0c00a, B CIM’T SKOI NMPOXKMBA€E AWTHHA; 2) 3aKiIaJ OXOPOHHU
3IOPOB’sl, HABYAJNBHMN a00 IHNIMHA JUTSYUM 3aKiIal, B SKOMY JUTHHA
nepeOyBae; 3) opraH ONIKHM Ta MIKIyBaHHS; 4) IPOKYpop; 5) cama IUTHHA,
sIKa JTOCATIIa YOTHpHANIATH pokiB [3]. JlokazaMu HemOaioro CTaBICHHS IO
MUTHHU, SKI MOXYTh OyTH JOJy4eHI MO MaTepialiB CIpaBH IIPO
mo30aBIeHHST 0aTHKIBCHKUX TpaB €: 1) BUCHOBOK CIIy’KOHM y cIipaBax IiTel
PO JOIUIBHICTh MM030aBiieHHS OAaThKIBCBKUX IIpaB; 2) aKT OOCTEXEeHHS
MaTepialbHO-MOOYTOBUX yMOB MPOXKUBAaHHS; 3) XapaKTepPHCTHUKA 3 MiCIs
MpOoKUBaHHS; 4) TOKa3M CBiAKIB (CyciiB, OMM3BKUX POIUUIB Ta 1HIINX), SKi
MOXYTh MIATBEPAUTH (aKT YXWICHHS BiJi BUKOHAHHS OaThbKIBCHKHX
000B’S3KiB, YKOPCTOKOI'O MOBOKCHHS, HECIIPUAT/IMBI BIIHOCHHU B POIMHI,
eKCIUTyaTallito IiTel; 5) IoBiJKa 3 JUTSYOro cajaka abo IIKOJH PO Te, L0
Oatpko 200 MaTH He OepyTh y4acTi y )KUTTI i BUXOBaHHI JUTHUHM; 6) J0BiIKa
3 MEJUYHOTO 3aKJIaay MpO CTaH 370pOB’S AUTUHM; 7) MEAUYHUNA BHCHOBOK
PO HASBHICTH XPOHIYHOI'O AJIKOTONI3MY UM HapKOMaHii y 0aTbkiB (07HOTO
3 0arpkiB); &) JOKyMEHTH 3 KPHUMIHAJIBHOIO IPOBAIKEHHS BiITHOCHO
0aTpKiB, SKi TPUTATYBAIUCH JO BIAMOBINANGHOCTI 32 BYMHEHHS 3aMaxy
Ha BOMBCTBO, HAHECEHHS TSDKKUX TUICCHUX YIIKOPKEHb, JOBEICHHS
II0 caMoryOCTBa, 10001, KaTyBaHHS BiTHOCHO iXHBOI IUTHHM; 9) 3as1Ba caMoi
JTUTHHU.

Y pesynbraTi HaOpaHHS pIIICHHAM CYOy 3aKOHHOI CHJIM 0aThbKO
i/a00 MaTH BTpauaroTh BCi NpaBa, 3aCHOBAHI Ha CIOPIAHEHOCTI 3 IUTHHOIO.
Lle o3Hauae, mo ocoba nozdapieHa 0aTbKIBCHKUX TpaB: 1) BTpadae 0coOUCTI
HEMAaHOBI TpaBa MO0 JUTHHU Ta 3BUILHSAETHCSA BiJ] 00OB’SI3KiB MO0 Ti
BUXOBaHHS;, 2)mnepectae OyTH 3aKOHHMM MPEJICTaBHUKOM JIUTHHU;
3) BTpauae mpasa Ha MiJIBIH Ta JAEPXKABHY JOIMOMOTY, 110 HAMAIOTHCS CiM’IM
3 IiTbMU; 4) HE MOXe OYTH YCHHOBJIIOBaYEM, OMIKYHOM Ta ITIKIYBAILHHUKOM
(To0TO HE 3MOXYTh YCHHOBHUTH IHIIY IWTHHY); 5) HE MOXE OJAEp)KaTh
B Maii0yTHbOMY THX MaiHOBHX IIpaB, OB’ I3aHUX 13 OATHKIBCTBOM, SIKi BOHA
Moria 0 MaTH y pasi cBOe€i Hempare3gaTHOCTI (IIpaBO HA aJTiMEHTH BiX
MUTHHU, TPaBO Ha TEHCII0 Ta BIANIKOAYBAaHHS IIKOAM Yy pa3i BTpaTH
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roJlyBaJIbHHKa, IIPaBO Ha CIIaAKyBaHH:); 6) BTpayae iHIII IpaBa, 3aCHOBaHI
Ha CIIOPiIHEHOCTI 3 AWTHHOIO (HAINIPUKIAJ, iX TUTHHA MOXE OYTH YCHHOB-
neHa 6e3 1X 3roau, siK OaTbKiB).

Crnin yxazaTtw, Mo OWTHHA 30epirae 3a co0OK0 MPaBO HA CHAJKyBaHHS
micis 6aThka abo MaTepi B MOPSIKY IEpIIoi Yeprd, MpaBa BIACHOCTI Ha
HepyxoMe MaifHO a00 TpaBO KOPUCTYBAHHS JKHTIOBUM HPUMIIICHHSM.
Ocoba, mo36aBneHa OaTHKIBCHKUX MpaB, HE 3BUIBHAETHCA Bill 00OB’S3KY
IOA0 yTpUMaHHA AUTHHU. BimnoigHo mo 4.3 cr. 166 CK VYkpainm, npu
3a/I0BOJICHHI TI030BY IIOJ0 1030aBIeHHS OATHKIBCHKHX MPaB CyZ OAHOYACHO
npuiiMae pillieHHs PO CTATHEHHS aJliIMEHTIB Ha AUTHHY. Y pasi sSKIIo MaTH,
0aTbko ab0 IHIN 3aKOHHI TPEACTABHHUKH JIWTHHH BIIMOBIISIOTHCS
OTPUMYBaTH aJIIMEHTH BiJ 0COOHM, 1M030aBieHO] OaTHKIBCHKUX NpaB, Cy[
npuiiMae pileHHs NMpo NepepaxyBaHHS aliMEHTIB Ha OCOOMCTHH paxyHOK
JTUTHHYU y BiaauIeHH] Jlep:kaBHOTO OIaIHOTO 0aHKy YKpaiHu Ta 3000B’s3y€
MaTip, 0aTbka a0o0 IHIMX 3aKOHHWX MPEICTaBHUKIB IUTHHU BiTKPHUTH
3a3HaYeHUH OCOOMCTHII paxyHOK Yy MICAYHUIA CTPOK 3 JOHS HaOpaHHS
3aKOHHOI CHIJTH pilleHHs M cyy [3].

BaxxnnBo 3a3HaunTH, 10 M030aBIIeHHS OATHKIBCHKUX TPaB IIe € KpalHIM
3aX0JIOM BIUTUBY Ha OCi0, 0 HE BHKOHYIOTH CBOIX 000B’s3KkiB. [y Toro,
mo6 He Tmo30aBNATH IUTHHY ciMm’i, ame 3abesmeuntH ii iHTEpecH,
3aKOHO/IaBCTBOM IiepedadyeHa creliajbHa HOpMa, a came — BifiOpaHHs
TUTHHU Big OaTbkiB 0e3 mo30amieHHs iX OaThKiBChbkMX TmpaB (cT. 170
CK Vkpainn) [3]. Ipomuec BixiOpaHHsS IiTe€l 3aCTOCOBYETHCS SIK 3aM00KHA
Mipa BIIHOCHO OaThbKiB, sKa HAAAa€ IM MOXIHUBICTh TMEPCOCMUCIUTU
BIZTHOCHHH 3 JIITBMH, 3MIHUTH CBO€ CTaBJICHHS JI0 X BUXOBaHHS, OKPALUTH
YMOBH TIPOXXMBaHHA Ta, 3arajoM, BHIPAaBUTH IOMHIIKM i HarsIoM
CITy>kOu y cripaBax JiTew.

TakuM 4nHOM, Mponeaypa Mo30aBiIeHHS OaTbKIBCBKUX NpaB € IOCHTh
CKJIaJIHOI0 KaTeropiero crpas. [1030aBuTH OaTbKIBCHKHX IIPaB MOXKJIHMBO 32
HAsABHOCTI JIOCTATHBOI KUIBKOCTI JIOKa3iB O€3BIAMOBINAIBLHOI ITOBEMIHKH
OarpkiB. AHamizyroun HaBeleHi (akTH, MOKHA 3pOOHTH BHCHOBOK, IO
no30aBiieHHs1 OaTbKIBCHKUX TIpaB € JIOCUTh CEPHO3HMM IOKapaHHSAM st
0aTbKiB 3a HCBHKOHAHHS CBOiX OaThKIBCHKHMX 000B’s3KkiB. JlaHa wipa
MOKapaHHs MOXKE BHKOHYBaTH BHUXOBHY (YHKIIO 1 CTOCOBHO IHIIHX
0aTbKiB, HAPO/KCHHS | BUXOBAHHS JUTUHH — 1€ BiJIIOBIAILHUIA KPOK, SIKHI
notpedye He JMIIe JyXOBHUX CHJI, & 1 JOTPUMAaHHS BHMOT, BCTaHOBJICHHX
3aKOHOM.
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mOoA0 NINTAHHA 3AXUCTY IHUBIUVIbHUX ITPAB
TA IHTEPECIB CYJOM

Cagenko /laniin MukojialioBu4
acnipanm xageopu YyuginbHo2o ma 20CHO0ApcbLKO20 NPasa
OPUOUYHO20 haKyrbmenty
Hayionanvuuii ynisepcumem biopecypcie i npupoooxopucmyeants Yxpainu
M. Kuis, Ykpaina

Bapto morogutucs i3 mosuiiero cyani Bepxosaoro Cyamy Ilorpibnoro
Ceprist OmekcifioBuya, M0 HE BUKIMKAE€ CYMHIBIB TOH (akT, IO 3acTo-
CyBaHHs OyAb-SIKMX 3acO0IB IPAaBOBOrO 3aXUCTy MaTHME CEHC JIMIe
3a YMOBH, IO OOpaHi Cy0’€KTOM IMOPYIICHOTO IpaBa CIOCOOM 3aXHCTY
€ sk e(peKTUBHMMH, TaK 1 TaKHMMH, IO BiJIOBIIATHMYTh HOro 3MicTy Ta
cucremi npasa [1].

VY wvactuni 1 crarri 15 [uBineHoro kopexcy Ykpainu Bixm 16 ciuns
2003 poky BH3HAuUCHO, MO0 KOXKHA 0co0a Mae MpaBO Ha 3aXHCT CBOTO
[UBIUTEHOTO TIpaBa y pa3i HOro MOpyLICHHS, HEBU3HAHHS a00 OCIIOPIOBAHHS
[2, cT. 15].

Ilpu upoMy, y 3a3HAUYCHOMY HOPMATHBHOMY aKTi, TAKOX 3aKpiljieHe
3araJibHe MPaBHJIO, 10 KOXKHAa 0c00a Mae MpaBO Ha 3aXMCT CBOTO iHTEpecy,
AKAIl HE CyNepeynTh 3arajbHUM 3acafaM LUBIIBHOIO 3aKOHOIABCTBA
[2, ct. 15].

Sk BiZIOMO, ICHYIOTH CYJIOBI Ta 103aCyJI0Bi CIIOCOOM 3aXUCTY IUBIIBHUX
NpaB Ta IHTEPECIB.

[linTpumMyeMoO TOYKYy 30py, IO IEepeBaraMh caMe CYJOBUX CIIOCOOIB
3aXHCTY LIMBUILHUX IIPAB Ta IHTEPECIB € TaKi:

— 000B’sI3KOBHI XapakTep pillieHb Cyy 11010 BUPILIEHHS CIIOPY;

— CyJIOBHH 3aXHCT MOUIMPIOETHCS HA HEOOMEXKeHe KOJIo 0cil;

— 3aXMCT 3AIHCHIOE CHELialbHUI OpraH — CyJA, CTBOPEHHI TUTBKH IS
PO3IIIsLy CHOPIB PO MPaBo;

— 9iTKO po3po0IIeHa MpoLeaypa BCTAHOBICHHS W MEPEeBIpKU (PaKTHIHUX
00CTaBWH 1 yXBaJICHHA PilICHHS;
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—3axHUCT 3IMCHIOIOTH KBali(piKOBaHI CHELIANICTH — HeylepeIKeHi
cynni [3].

VY crarri 8 Koncruryuii Ykpainu Big 28 yepBHst 1996 poky BH3HaUEHO,
IO 3BEPHEHHA A0 CyIy M 3aXHCTy KOHCTUTYHIIHHHX TpaB i cBoOOn
JIONMHM 1 TpoMajsiHnHa Oe3nocepeanbo Ha miactaBi Konerurynii Ykpaian
rapaHTyeThes [4].

VY IluBinmsHOMY KOjAeKci YKpaiHH, TaKOXX 3a3HA4eHO, IO KO)KHA ocola
Ma€ IIPaBO 3BEPHYTHUCS IO CyIy 3a 3aXHCTOM CBOTO OCOOMCTOTO HEMaiHO-
BOro abo MaifHOBOTO TIpaBa Ta iHTepecy [2, cT. 16].

[IpaBo Ha 3BEpHEHHS 110 CYIy 3a 3aXHCTOM 3aKpimieHo i B IluBinsHOMY
mpoIecyaibHOMY Kozekci Ykpainu Bix 18 oepesus 2004 poky.

3okpema, y vactuHi 1 crtarti 4 LuBUIBHOTO TpOLIECYaIbBHOTO KOJEKCY
VYkpaiHu 3a3HayeHo, 10 KOKHa oco0a Mae MpaBO B IOPSAKY, BCTaHOB-
neHomy 1mM Kopekcom, 3BepHYTHCS JO Cyny 3a 3aXHCTOM CBOIX
MOPYIICHNX, HEBU3HAHUX a00 OCIIOPIOBAaHMX IIpaB, CBOOOJ UM 3aKOHHHX
inTepecis [5, cr. 4].

[omo cynoBux crmocobiB 3aXHUCTy IUBUTHHUX TIpaB i IHTEPECiB, TO BAPTO
3a3HauuTH, 0 L{MBinpHKI KOMEKC YKpaiHU BUIIIAE TaKi:

— BU3HAHHA IIPaBa;

— BU3HAHHS NPaBOYNHY HEAIHCHNM;

— MPUITUHEHHS Jii, sIka NOPYIIYE MPaBo;

— BITHOBJICHHSI CTAHOBHUIIIA, SIKE ICHYBAJIO JI0 MOPYIICHHS;

— MPUMYCOBE BUKOHAHHS 00O0B'S3KY B HATYpi;

— 3MiHa NPAaBOBITHOIICHHS;

— MPUITUHEHHS PaBOBIHOLICHHS;

— BIIKOyBaHHS 30WMTKIB Ta IHMI CHOCOOW BINIIKOJYBAaHHS MaiHOBOT
IIKO/IH;

— BIAIIKOTyBaHHS MOPATBHOI (HEMATHOBOI) IITKOIH;

— BU3HAHHA HE3aKOHHUMH pIIIeHHS, il 4u Oe3MisUIBHOCTI OpraHy
JepKaBHOI BIaaW, opraHy Biagun ABToHOMHOI PecmyOmixku Kpum
abo opraHy MiICIIEBOTO CaMOBpsAyBaHHS, iXHIX IOCAIOBHX 1 CIyXOOBHX
ocib [2, cT. 16].

IMpu upoMy, MOTPIOHO 3BEPHYTH yBary, IO CyI MOXE 3aXHCTHTH
UBUIbHE MpaBo abo IHTepec IHIIMM CIOCOOOM, IO BCTaHOBICHUI
JIOTOBOPOM a00 3aKOHOM 4YM CyJOM Yy BH3HAQYEHHX 3aKOHOM BHIIQJIKaX.
OTKe, HaBeAGHHU MEpeNiK CII0cCO0IB 3aXMCTy LMBUIBHUX INpaB 1 iHTEpeciB
HE € BHYEpPIHUM, M0 HAJAE MOXIUBICTh Cy0’€KTaM LWBUIBHHX
NIPaBOBIJHOCHH MaKCHMAaJbHO IOBHO 3I1HCHIOBATH 3aXHCT CBOiX IpaB Ta
IHTEPECIB Y CyIOBOMY TOPSIZIKY.
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MO3UTHUBHA LIMBLIbHA BIIOBIJIAJIBHICTh:
IPABOPEAJIIBAIIMHAMN ACIIEKT

Cxpunnuk Bosnogumup JleoninoBuu
OOKMOp 10PUOUUHUX HAYK, npoghecop,
3a6i0y6ay kageopu GYHOAMEHMANbHUX | 2ANY3e6UX IOPUOUUHUX HAVK
Kpemenuyyvkuii nayionanvnuii ynieepcumem
imeni Muxaiina Ocmpoepadcoko2o
m. Kpemenuyk, Yrpaina

[IpaBoBa BiATIOBiAaTBHICTE OJHA 13 HAaWBAXKJIMBIMIKX, IO 320€3MEIYIOTH
HOPMAIbHUHA PO3BHTOK EKOHOMIYHOTO 000pOTYy, CTIMKICTh MAaiHOBHX
BIJIHOCHH, 3aCHOBAaHHMX Ha IPUBATHIN, MyHILUNANbHIH, NepKaBHIA Ta THIIHX
miaxomax. [IpoGiemi mpaBoBOI BIAMOBIAAIBHOCTI Yy JITEpaTypi BiABEICHO
JIOCUTh 0araTo Micusi, 110 HE MOXKHA HE BPaxOBYBaTH IPH JIOCII/HKEHHI
3arajbHOrO TOHATTS MO3WTHBHOI IMBITBHOI BIANOBINAIbHOCTI, ii CyTHOCTI
Ta OCHOBHHUX PHC.

BBaxaerbcsi, 10 Ha cyyacHy NpoOJsieMy MO3MTHUBHOI LMBUIBHOI BiANO-
BiZIaJIbHOCTI HaWOiNbIle 3BEpTAalOTh yBary aMepuUKaHChbKI HAYKOBII,
Hanpukian Tomac JI. [Haiin Big3Hauae, M0 MO3UTHBHA IMBIIFHA BiJIMOBI-
JIANTBHICTD TPOSIBISIEThCS. OUTBII pentbeHO Y 3B'A3KY 3 NPaBONOPYILICHHSIMH,
aje TOTPiOHO maM’sATaTH, IO BOHA ICHY€ W Tix 4Yac 3MiHCHEHHS MpaBo-
MipHHX JisHb [1, c. 45].
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[Ilono mnO3WTHBHOI CYTHOCTI INPaBOBOI BiANOBINAIBLHOCTI BUCIIOBIIIO-
BAINCS Y CBOiX HayKOBHX po0OOTax Taki aMepHKaHCHKi JOCITIJHHUKH, SK
bxeiimc T'ennmepcoH Mo, Ta AapoH TBepcki: «IIO3MTHBHA LUBIIbHA
BiJIIOBiAJIEHICTh — II€ PETYIHOBAaHUI MMPaBOM OOOB'SA30K IAaTH 3BIiT y CBOIX
IisX, 9 OyAyTh BOHU MPOTHIIPABHUMH YU TIPABOMIPHUMI [2, C. 26].

IcHyBaHHS TO3WTHBHOI ITUBLIEHO-TIPABOBOI BiAIMOBINATBHOCTI Bi3HAYAE
it EnToHi MeTuB'e: «...MO3UTHBHY IUBLIGHO-TIPABOBY BiATIOBIAAIBHICTH
3aKpIIUICHO B HOPMiI mpaBa W TOMYy BOHAa Mae€ IOPHOWYHY IIiJCTaBy.
Bona icHye Ta pearnizyeTbcsi y IpaBOBITHOCHHAX 33 HASBHOCTI IOPHUIIMYHIX
dakriB» [3, c. 57].

Ha mam morisn, MO3WTHBHA IUBIIBHA BIAMOBIZAIBHICTE IMepeOyBae
Yy HEpO3PUBHOMY 3B'SI3KYy 3 HETaTUBHOIO (PETPOCIIEKTHBHOIO) HHBLIFHOIO
BiJIOBITAJIGHICTIO, aJKE TMO3MTUBHA BIiINOBIJATBHICT BIUTMBAE Ha BUOIp
BapiaHTa IMOBEJIHKH Cy0'€KTa IIUBIJILHOTO TIpaBa Ta HOTo 3/ iCHEHHSI.

3a cBOIM 3MICTOM HO3WTHBHA IIMBUIBHA BIANOBINANBHICTE — L€ TAKWUKA
MIPaBOBUI 3B'SI30K, B paMKaX SKOTO AepkaBa, MIIOYH Bifl iMEHI CyCILIbCTBA,
(hopMyiroe abCTpakTHHN OOOB'S30K YCiX CyO'€KTiB BUKOHYBAaTH KOHKPETHI
IOpUANYHI  OOOB'SI3KM 3 METOI0 3a0e3MeYeHHs pPIBHOCTI YYaCHHKIB,
pETYIbOBAaHUX LUBUIPHUM 3aKOHOJABCTBOM, BIJHOCHHAMH, HEIOTOpPKaH-
HICTIO BIIACHOCTI, CBOOOAM JOTOBOPY, HEMPHUIIYCTHMOCTI TOBITBHOTO
BTPYYaHHs B IPUBATHI CIIPaBU, HEOOX1THOCTI OE3MEPEIIKOTHOTO 3IICHEHHS
IUBUTBHUX TpaB. Jlep)kaBa BHUCTYMA€ TapaHTOM BiIHOBJICHHS IMOPYIICHHX
npaB, — Cy0'€KTOM, SIKMii Mae MpaBO BUMAaraTd BHKOHAHHS YHHHOTO
000B'sI3Ky, BIABATUCS JIO CYIOBOT'O 3aXHCTY CBOIX iHTEpeCiB [4].

VY KOHTEKCTI €JHOCTI NMO3WTUBHHMX Ta HETaTUBHUX 3acaj] MO3WTHBHA
IUBUTBHA BIAMOBIIAJIBHICTE MOKEC BH3HAYATHUCS SK OOOB'SI30K JIOTpH-
MYBaTHCh Ta BHMKOHYyBaTH BHUMOTH, Iiepen0OadeHi HOpMaMHu IIpaBa,
II0 peaizyeThCs y MPaBOMIipHIN MOBEIHII Cy0'eKTiB. A y pa3i HOpyIIEHHS
HOPM IIpaBa Ta 3aMOJisHHS IIKOIU — OOOB'SI30K IPaBONOPYIIHUKA 3a3HATH
HECTIPUATIUBUX HACIHIJKIB OCOOMCTOTO UM MAaWHOBOTO XapakTepy, a TaKOXK
peamizariii TMX OOOB'A3KiB, MO 3a0€3MEUCHO MOXKIUBICTIO YIOBHOBaKEHOI
0co0H BUMaraty BiTHOBJICHHS IIOPYILIEHOTO CTAHOBHIIA.

Sk 3a3navae Credanuyk P.O., B OCHOBI MMO3UTHUBHOI IUBUILHOI BifMO-
BiZIaJIBHOCTI JIGKHTH COI[laJIbHa HEOOXIJHICTh y NMPAaBOBOMY peEryJOBaHHI
TUX YW IHIIMX BHUJIB TO3UTUBHHUX CYCHUIBHUX BiJIHOCHH, BHpaKeHa
3aKOHOJABIIEM Yy BHIUIAI BIANOBIAHMX LUM TOTpebaM peryJsTHBHHX
NPaBOBUX HOPM, 10 BKa3ylOTh cy0'ekTam IIpaBa 3pa3Kd He TUIbKU
MOXJIMBOI, a ¥ HamekHoi moBeminku [5, c. 97]. MaOyTh,He MOXHa He
MOTOANUTHCS 3 JIYMKOIO y TOMYy, IO y HOpMax IIpaBa TUIBKM BHpa)KeHa
IUBUTbHA BiJOBINANBHICTB, IO € OJHIEI0 3 €JICMEHTIB MPaBOBOI'O CTATyCy
cyO'ekTiB TpaBa. BoHEM nuIIe BIamgHO OKPECHIOIOTH CYO'€eKTy TipaBa
00'€KTUBHO MJOMYCTHMi MeXi HEOOXigHOI MpaBOMIpHOI MOBEIiHKH Ha
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KOPHCTh CYCHUIBCTBA Ta OCOOMCTOCTI, TOOTO IUBLIGHA BiIIOBITAIBHICT —
Ile TpaBOBa BJIACTHBICTH (SKICTH) caMOro cyO'eKTa mpaBa, 3MICTOBHO
BHpaXeHa y 3HAHHSAX HUM CBOIX CTaTyCHHX IPABOBHUX OOOB'S3KiB, yMiHHI
PO3IMi3HABATH MOMEHT TXHBOTO KOHKPETHOTO BHHUKHEHHS B TPOILECi CBOTO
MPABOBOTO JKUTTS, OCMUCICHHS I[IHHOCTI iX Ui BIACHUX Ta CYCIUIbHHX
iHTepecCiB, MO3UTUBHOI €MOIIHHO-IyTTEBOI OLIHKA Ta BOJIHOBOTO BTiJICHHS
iX y CBOilf IpaBOMIipHii TOBEIIHIII.

[To3uTrBHA TMBiITBFHA BiANOBIJANBHICT Mependadae akTHBHY YYacCTh
TPOMAJISIH Y TPOMAJICHKOMY JKHTTi, CIIPUSIOYH PO3BUTKY B3a€MOPO3YMIHHS
Ta CIHIBIpali, a O3HAyae, WLI0 JIIOJMHA, JOTPUMYIOUHCh MOpPAIBHUX
Ta €TUYHUX HOPM, NOBUHHA CIPHATH (OPMYBaHHIO MMO3UTHUBHOTO IMIIKY
CYCHIJILCTBA Ta CIPUSTH Horo cTadinbHOCTI [6, c. 50].

V KOHTEKCTI MO3UTHUBHOI IMBIALHOI BIAMNOBIZAILHOCTI, BAXKIIMBO
BpaxoBYBaTH HE JIMIIE OCOOMCTI iHTepecH, a ¥ 3arajbHi TOTpeOn
CYCHIJIBCTBA, CBOEKD YEPrOI0 [[e BUMArae BijJl TPOMA/ITH aKTUBHOI B3a€MOIIT,
cmiBOpari Ta ydacTi B pI3HHUX cdepaXx TPOMAICHKOTO KHTTS 3 METOIO
CHPUSIHHS PO3BUTKY Ta MOKPAIIEHHS YMOB JIJIsI BCIX WICHIB CIUTBHOTH.

[To3uTrBHA IUBITBbHA BiANOBINANBHICT € BaXXIMBUM YHHHUKOM IIPAaBO-
pearnizaiifHOro TpoIecy, OCKUIBKM BOHA CIpHsi€ (OPMYBaHHIO CTIHKUX
IMIHHOCTEeH CIpaBeIIMBOCTI Ta B3aeMomii i BOHa BimoOpakae HeE IWIIE
IHAMBIMyaabHUN MIAXIJ 0 BJIACHUX MpaB, aje 1 BIANOBIAAJbHICTH MEpen
CYCHIILCTBOM B LIJIOMY, TOMY Il acrnekT 3a0e3redye pOo3BUTOK MPaBOBOT
KyJIBTYPH Ta CIPUSE 3MIIIHEHHIO JIEMOKPATHYHUX LIHHOCTEH Y CyCIIIBCTBI.

TakosK, CIIiJ 3a3HAYWTH, IO [MO3UTHBHA LMBIILHA BiAIOBIJANBHICTE —
I[e KOMIUIEKCHA KaTeropis, II0 HE IIIKOM YCTalWiacsi B CY4YacHOCTI,
ajie CUCTEMHHUI METOJ BHUBYCHHS CIPHUSAB BUSBJICHHIO B3a€MO3B'S3KIB MiXK
PI3HUMH TIPAaBOBHMH CIIEMCHTAaMH, IO BXOIATh IO I CTPYKTypH, Ta
B33a€MO3B'S130K ii 3 KOHCTUTYHIHHO-TIPAaBOBOIO BiAMOBINAJNBHICTIO: ii mincTa-
BaMH, 3aXOJaMH, CyO'€KTamW, IHCTaHIIISIMA Ta MEXaHI3MOM peai3allii.
AKe KOHCTHUTYLIHHO-TIPaBOBY Ta MO3WUTHBHO IMBIIBHY BiJIOBiTaNBHICTD
y TEBHIM iHTepmperamii MOXXHA PO3MIAATH SK IIJie Ta I YacTHHY, 5K
CYTHICTh Ta (OPMY MPOsBY. Y 3B'I3KYy 3 MM Ay)KE BaKIHUBO PO3IIIAAATH
METOJIOJIOTIF0 TIO3UTHUBHOI LHUBIABHOI BIAMOBIZAJBHOCTI y T pI3HHX
aCleKTax, 3a BUHATKOM TEHACHIH pO3BUTKY KOHCTHUTYILIHHO-IIPABOBOT
BIAIIOBIAAJILHOCTI K colianbHOoro ssuma. [loenHaHHsg 3a3Ha4Y€HUX METOLIB
Ta METOJOJIOTI BHU3HAYAE 3BEPHECHHS HE JIMIIC 10 AaKTyaJbHHX IHTaHb
Yy METOJOJIOTii HAayKOBHX TEOpi Ta KOHIICMIiH MO3UTUBHOI IMBUIBHOI
BiJIIOBiJAJIGHOCTI, @ ¥ 70 MUTaHb TEOpii MpaBa, sKi MAIOTh MIIHI METOJO-
JIOT14HI 3B'AI3KH 3 yCiMa HOTo raixy3sMu Ta IHCTUTYTaMH.

OTXe, y MO3UTHBHA LUBLIbHA BiIOBIJAIGHICTh —IEPBUHHE, a PETPO-
CIEKTHBHA — BTOPWHHE CTaBJICHHSA IOPUAWYHOI BigmosimameHOCTI. Ileprra
€ OIHIEI0 3 TMepeJyMOB BHHHUKHEHHS Jpyroro. Yum BuIlle piBEHb
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BiJIOBiJAILHOCTI B aKTHBHOMY CCHCi, THM Kpalle JOTPUMYIOTHCS HOPM
CYCIUTBHOT TIOBEIIHKM ¥ THM piAme Mae MiCIe BiAMOBITaIbHICTh
Y PETPOCIIEKTUBHOMY CEHCI.

[Mo3uTrBHAa UWBIIBHA BIAMOBINANBHICTE B CYY4aCHOMY CYCIHIBCTBI
€ HEOIMIHHOIO CKJIaJIOBOIO MPABOBOI CHCTEMH Ta FAPAHTYE 3aXUCT IHTEPECiB
TpoMansH Ta MmanpueMcTB. [IpaBopeami3amiifHAil acmekT i€l BiATMOBI-
JATBHOCTI BU3HAYAETHCA 11 POJbh y 3a0e3neueHHi BUKOHAHHS Ta 3aXHCTY
mpaB Ta 000B'I3KiB y cpepi NNBITHHAX BiTHOCHH.
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PIIIEHHS CYJIB 3ATAJILHOI IOPUCIUKIIIT
Y C®EPI 3EMEJIbHO-MAWTHOBHX CIIOPIB:
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Bynp-sika nuBiIBbHA crpaBa, NPEAMETOM SKOI € BHpILICHHS 3€MENbHO-
MalHOBOTO CIIOPY, HE3aJE)KHO BiJl KOHKPETHOTO 3MICTy IO30BHHX BHMOT,
SK TIPaBWJIO, 3aKiHUYEThCS YXBAJICHHSAM OJHOTO i3 CYHOBUX pIllIeHb:

97



PO 3370BOJICHHS MO30BHHMX BUMOI' abo MNpo BiAMOBY y iX 3a10BOJICHHI
(BMHATOK CTaHOBIIATH JIMIE BUIAIKH, KOJIM ITIPH BUPIIIEHHI CIIPaBU CYI
BCTAHOBJIIOE MIPOLIECYANIbHI HEAOJIKH, SIKI TIEPEHIKOIKAIOTh PO3TISLY CHOPY
0 CyTi Ta 3MYNIyIOTh CyJ TIOCTAHOBISITH yXBaly NP0 3aKpHUTTS
MIPOBAKEHHS y UBLUIBHIN CIIpaBi).

Pazom 3 THM, HiTKiCTB, 3PO3YMLUIICTh i KOHKPETH30BAHICTh CYJOBHX
pilleHs € TPeporaTUBOI0 MIOAO SKICHOI XapaKTePUCTHUKU OyIIb-SKOTO
CyIOBOIO akTy, Ha IIO CBOTO dacy OyJI0 HaroiomeHO y BHCHOBKY
Ne 11 (2008) KoncynpTaTuBHOI pamu €BpONEHCHKUX CyIIiB A0 YBard
Kowmirery MinictpiB Pagu €Bponu mono sSIKOCTI cy1oBHX pillieHb. 30Kpema,
B 1. 32 naHoro BHCHOBKY HaroJjolieHoO Ha TOMY, L0 «yCi CYy/OBI pillIeHHs
MOBUHHI OyTH 3pO3yMUIMMH, BHUKJIAJEHUMH YITKOIO 1 NPOCTOI0 MOBOIO —
e HeoOXiJHa MeperyMoBa PO3YyMIHHS PIlIEHHS CTOPOHAMH Ta TI'POMaj-
cpKicTio. JI71st 1IbOT0 MOTPIOHO JIOTIYHO CTPYKTYpPYBATH PilIEHHS 1 BUKJIACTH
HOTO0 B 9ITKOMY CTHJIi, JOCTYITHOMY ISt KOskHOTO». 1I{0on0 3micTy, TO cymoBe
pimeHHsi, Ha JyMKy KOHCYJIbTaTMBHOI paan €BPONEHCHKUX CYIUTIB,
«TIOBHHHO MICTHTH JOCHTIPKCHHS (paKTHYHUX OOCTaBMH Ta IHTaHb IIpaBa,
1110 JISKATh B OCHOBI criopy» (1. 42 BucHoBky) [1].

Bumieza3naueni Bumorn KoHCynmbTaTHBHOI paan €BpONEUCHKUX CYIIIB
IIOA0 BHUKIAJCHHSA 3MICTY CYAOBHX DIICHHA € IIJIKOM OOIPYHTOBaHUMH
Ta JIOTIYHUMH, 3BAKAIOUH 30KpeMa Ha T¢, 110 OYIb-SIKHI CYJIOBUH aKT B Tii
YK iHIIIA Mipi BIUIMBAaE Ha MpaBa Ta OOOB’S3KHM CTOPIH CIOPY y MEBHHUX
MPaBOBIAHOCHHAX, & TAKOX MAa€ 3aKOHHY CHJIY 1 HiAjsrae o0OB'I3KOBOMY
BUKOHAHHIO. B 1iif YacTWHI CJiJ 3BEpHYTUCH JO BHCHOBKIB KoHCTHTY-
uiftnoro Cyny VYkpaiHu, B sSKMX c(hOpPMYJIbOBaHI BUMOTM IIOAO SIKOCTI
CYJIOBUX pilmeHb. 30Kpema, B ab3alli TPeTbOMYy MHiINYHKTY 2.3 MyHKTy 2
MOTHBYBaJIbHOT uacTuHM pimeHHs Koncruryniitnoro Cyay VYkpainu
Big 23 mucromama 2018 poxy Ne 10-p/2018, 3a3HadeHo, 110 OCHOBHOIO
BJIACTHBICTIO CYAOBOTO pIIICHHSAMICIA HaOpaHHS HUM 3aKOHHOI CHIIH
€ 000B’3KOBICTh, SIK«CYTHICHAa O3HAKa CyIOBOTO PIIIEHHS SK aKTa IPaBoO-
cynms» [2, ¢. 70]. B iamomy cBoemy pimenHi Bix 11 ugepBHs 2020 poky
Ne  7-p/2020 Kouctutyuiiinuii Cyn VYkpalHM HarojiocuB Ha TOMY,
IO «...CyCNUIbHI BigHOCMHM Yy cdepi mpaBocynis IepeOyBalOTh [
KOHCTHTYLIHHUM 3aXHCTOM 3 THM, 11100 HE JIONMYCTHTH [iif, [0 cynepeyarhb
METi TpaBOCYAJsd, Ta 3amoOirTH IOCTaHOBJIEHHIO CYyJOBOTO PpillIeHHS,
SK€ 32 CBOEIO CYTTIO HE MOXKe OyTH aKkTOM IpaBocynas» (ab3al 4eTBepTHI
miAnyHKTY 2.1 MyHKTY 2 MOTHUBYBJILHOT YacTUHU pitieHHs) [3, c. 9].

Bcix BuIIeBKa3zaHMX pO3’SICHEHb JIOLIBHO JOTPUMYBAaTHCh CyAaM
3arajbHOi IOpUCIUKLII Yy cdepi 3eMenbHO-MaiHOBUX CIOpIB, OCKUIBKH
HasIBHICTH NPABOBOT'O MEXaHI3My 110710 €()EKTHBHOTO 3aXHUCTY HOPYLIEHOTO,
HEBM3HAHOTO YHM OCIIOPIOBAHOTO MaiHOBOTO IIpaBa OCOOM Ha 3€MIIIO, SIKa
€ 0a3UCHUM TIPOCTOPOBHUM 00 ’€KTOM iCHYBAaHHS CYCIIJIBCTBA, € BaYKIIHBOIO
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CKJIaZIOBOIO TPAaBOBOI JIE€pKaBU Ta TPOMAASHCHKOTO CycHiibCcTBa. SIK 3ayBa-
Kywth PoroBenko O. B. Ta Crpenmsruk B. B., 3emenpHa minsHka
€ HEepyXOMHM 00’€KTOM, KOPHCHI BJIACTHBOCTI SIKOTO HE OOMEXKYIOTHCS
JWIIE POJIOYICTIO TPYHTIB, @ CTOCYIOTHCS TAaKOXX 1 KOPHCHHX KOIAJIHMH,
peKpeaifHuX ~ OCOONMBOCTEH, sAKi  3amexarb Big  reorpagiqHoro
posramryBanHA [4, c. 117]. 3 ormsaay Ha 1e, peakIli€elo CyIOBOI TIJIKU BIAJH
Ha TIOpYIICHHS MaiHOBHX IpaB Cy0’€KTa 3eMEIbHHUX IPAaBOBIIHOCHH Mae
OyTH mpaBoBe, 0OTPYHTOBAHE, SIKICHE Ta 3pO3yMiJie CyZOBE PIillIeHHS.

Tax, crarrs 265 HIIK Ykpainu MiCTUTh BUMOTH MIOAO CTPYKTYpH OyIIb-
SKOTO PpIIEHHS Cynay, SKE Mae€ CKJIQJAaTHCh 13 BCTYITHOI, OIHMCOBOI,
MOTHMBYB&JIBHOI Ta pE30JIOTUBHOI 4YacTUH. BuileBka3zaHa CTpPyKTypa
€ YHIBEpCaJIbHOIO, OCKIIbKY ITOBUHHA 3aCTOCOBYBATHUCH JI0 BCiX 0€3 BUHSITKY
pillieHb Cynmy, HE3aleXHO BiJ BHIY CIIOPY, SKUI PO3IJISIIac€ThCs CYIOM Ta
3MICTY IO30BHHMX BHMMOI' KOHKPETHOi IMBIJIbHOI cmpaBu. B Toi sxe wac,
IpOLECyalibHI BUMOTH 10 CYTi BHIIEBKA3aHUX 3MICTOBHHX CKJIJOBUX
pimenHs cyay, 3akpimieni y cr. 264 HIIK Ykpainu, sikoro mependadeHo
neperik KOHKPETHUX IHTaHb, IO Ma€ BUPIIIUTH CyA A 9ac yXBaJCHHS
CBOTO pimeHHs [5].

Pa3zoM 3 TuM, 3eMeNbHO-MaiHHOBI CIIOPH € OKPEMHM OCOOJMBUM BHIOM
cynoBux cropiB. I1oB’s3aHo 1€ y mepiry depry 3 THM, IO KOXKHa KaTeropis
ciopaB y cdepl 3eMenbHO-MaWHOBUX BIJHOCHH, Mae CBOKW 000coOJieHy
CHCTEMYy [I0Ka3iB, sika HE JIMIIE BIUIMBAE HA BECh JOKa30BHU IpoIec,
ane 1 BHM3HAYa€ IPAaBWIBHICTh FOPUAMYHOI KBauidikauii NpaBOBiIHOCHH
Yy 3CMEIbHO-MAWHOBHX CIOpaxX, M0 € HEOOXITHUM I YXBaJICHHS
3aKOHHOTO, OOTPYHTOBAHOTO Ta CHPaBEUIMBOIO CyJ0oBOro pimenHs. Onua,
He3Ba)KarOuM Ha Iie, TPY BUPIIIEHHI IaHOTO BHY CIIOPIB MPaBO3aCcTOCOBYOIO
MIPAKTHKOIO OyJIM HampanbOBaHi JIMIIE HE3HAYHI pEKOMEHJalii, sSKi CTOCy-
I0TCS 3MICTY CYZOBHUX PIllIeHb, 1[0 YXBATIOIOTHCS y JAHUX CIIPaBax.

3okpema, y 1. 20 nocranosu IInenymy Bepxosaoro Cyny Ykpainu «Ilpo
MPAKTHKY 3aCTOCYBAaHHS CyJaMH 3€MENIbHOTO 3aKOHOAABCTBA MPU PO3TIAL
muBiUTEHUX cripaB» Ne 7 Bim 16.04.2004 p. BKazaHO, IO CYy[, «BHPIIIYIOUH
CHip PO MOPSIIOK KOPUCTYBAHHS NPHCAAUOHOIO IUISHKOI Ta PO3MOPSiI-
KEHHsI HEI0, MOXe OJIHOYACHO BU3HAUUTH 332 TUMH K MPABHJIAMH 1 MOPSIOK
TUMYACOBOT0 KOPUCTYBaHHS CYMDKHOIO TUISHKOIO, 3a3HAYMBILIMU B PillICHHI,
10 BiH BCTaHOBIIOETHCS Ha MEPiOA A0 MPUIHMHEHHS MpaBa KOPHUCTYBaHHS
Hero». Takox, B ab3ani qpyromy myHKTy 22 BKa3aHOi mocrtaHoBu IlneHymy
3a3Hau€HO, IO «Yy PpE3OJIOTUBHIM 4YacTWHI pimeHHs (y copaBi Ipo
BCTAHOBJICHHSI IOPSAKY KOPUCTYBAHHS 3eMEJIBHOIO AUITHKOI — NPUM. A6i.)
CyJ 3aJle)XHO Bii 11 OOCTaBMH IIOBMHEH BKa3aTH PO3MIPH W MeXi THX
JIUISTHOK, sIKI Ma€ BUKOPHCTOBYBaTH KOXHA 31 CTOpIH, 1 THX, SKi BHIUICHO
JUI CHIJIBHOTO KOPHCTYBAaHHS, a TaKOX 3a3HAYNTH, SK CTOPOHH MAaroOTh
MIPOXOAUTH 10 OYIAMHKY, OyIiBeNb, CIIOPYI Ta Ha BYJIHIIO» [6].
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Tobro, icHyroui BucHoBkM Ilnenymy Bepxouoro Cyny VYkpainu
(ki 1 10 1BOrO Yacy BHUKOPUCTOBYIOTH CYIHM 3arajbHOi IOPHCAMKIIT
Juis  OOIPYHTYBaHHSI CBOiX pillleHb) CKOHIIEHTPOBaHI y TIIEpUly 4epry
Ha PO3’sICHEHHI OCOOJMBOCTEH IPAaBMIIBHOTO 3aCTOCYBAHHS IIEBHOI HOPMH
IpaBa JI0 BUPIMICHHS ICHYIOUOTO 3€MEJIbHO-MaiHOBOTO CIOpY 1 HE MICTATh
TIIyMadeHb MIOAO0 BIpHOTO (OpPMYTIOBaHHA 3MICTY MOTHBYBAIbHOI
YU PE30JTIOTHBHOI YaCTHH PIIICHHS CyAy B JaHii KaTeropii cupas. 3 ormsagy
Ha BHIIEBUKIAACHE, BOAYaeThCS HEOOXIMHUM (OPMYITIOBAaHHS €IUHOTO
MiAXOMy A0 3MICTy pIMIEHHA CYOY, AK€ YXBAIIOETHCS 3a pe3ysbTaTaMu
BUDILICHHS 3€MENbHO-MalHOBOTO CIOpPY. 30KpeMa, y MOTHBYBAaJbHIl
YaCTHHI TaKOMYy CYIOBOTO pIllIEHHS, HA Hally IYMKY, B OOOB'SI3KOBOMY
MOPSIIKY Ma€ BKa3yBaTHCh:

1) mmoma 3eMenpHOI MUISTHKH, sKa € O00’€KTOM cropy, I MicIe
po3TalnryBaHHs Ta IUILOBE MPU3HAYCHHST;

2) KagacTpOBUA HOMEpP 3eMENbHOI AUISHKH, MIOAO SKOi iCHYIOTh MEBHI
MaifHOBI TIpaBa y CTOPOHH (CTOPiH) UBLIBHOI CIIPABH;

3) KOHKpeTHI MalHOBI IpaBa Ha 3€MEJNbHI JUISHKY SKAMH BOJOMIFOTH
CTOPOHU Ta 3 IPUBOJLY 3aXUCTY SKUX BUHUK 3€MEIbHO-MalHOBHUH CIIIp;

4) mpaBOBi MiACTaBM BHHUKHEHHI B YYaCHHKA 3eMEIHHO-MalHOBOTO
CHOpy MaWHOBMX MpaB Ha KOHKPETHY 3€MEJbHY MAUISHKY, 3 HPHUBOAY
MOPYILIEHHS, HEBU3HAHHS YM OCIIOPIOBAHHS SKUX 1 BHHHUK CIIp, a TaKOXK
MOCUJIaHHS Ha JI0Ka3W (IIMCbMOBI YW E€JIEKTPOHHI JOKYMEHTH), SIKi
MITBEPAXKYIOTh ICHYBaHHS TaKUX TPaB.

Pe3onroTrBHA X YacTHUHA CYZOBOTO PillICHHS, SIKUM BUPIIICHO 3€MEIbHO-
MaiHOBHH cITip, Ma€ MICTUTH KOHKPETHHH CITOCIO 3aXUCTY MaifHOBOT'O ITpaBa
M03MBaya Ha 3€eMeNbHY JUISHKY 3 OOIpPYyHTYBaHHSIM JOIIUJIBHOCTI HOro
3aCTOCYBaHHSI Ta €(EKTUBHOCTI SK MEXaHI3My BIJHOBJIEHHS ITOPYIIEHOTO
IpaBa y KOHKPETHUX TPaBOBiTHOCHHAX.
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IIPABO HA IHOOPMALTIIO ITPO YCUHOBJIEHHSA
B MIZKHAPOJHOMY ITPUBATHOMY IIPABI

Yepuik CBiTiiana IMutpiBHa
KaHOuOam icmopuyHux HayK, O0yeHm,
doyenm xkagedpu npasa ma nPasooOXoOpPOHHOI OisIbHOCHI
Lenmpanvroykpaincokuii deparcasHull yHisepcumem
imeni Borooumupa Bunnuuenka
M. Kponusnuyvxuii, Yxpaina

3axucT MpaB JWTHHU € OCHOBHUM 3aBJaHHSIM JEP)KaBHOI MOJITHKU
VYkpainu. [lepxkaBa Oepe Ha ceOe 3000B’sI3aHHS 100 3a0C3ICUCHHS IIPaB
rpoMaJisiH, 30KpeMa IIIoJI0 peatizalii npaBa Ha YCHHOBJICHHs. Y CHHOBIICHHS
€ BKJIMBUM Ha BiJIIIOBIIaIbHUM KPOKOM Y XKHTTI JIFOJAWHH, SIKUH CIPUUUHSIE
BUHHUKHEHHSI BITHOCHMH MIX YCHHOBIIIOBAY€M Ta YCHHOBJIICHOIO JWUTHHOIO.
BaxnuBoro HOro cKI1a1oBOIO € MPaBo Ha iH(GOPMAILIO PO YCHHOBIICHHS.

Y MiXHapoAgHOMY NPHBATHOMY IpaBi NUTaHHS HalaHHs iHpopMamii mpo
ycuHOBJIeHHs perymoerbesi Konsenniero OOH npo npasa autuau 1989 p.,
['aa3pK010 KOHBEHIII€I0 MPO FOPHCIMKIIIO, TPaBo, IO 3aCTOCOBYETHCS, Ta
BH3HAHHA PIillIeHb PO YCHHOBIEHHS 1965 p., KoHBeHmieo mpo 3axuct mirei
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Ta CHIBpPOOITHUITBO B Traily3i MDKAEp)KaBHOro YCHHOBIEHHS 1993 p.,
€BpONEHCHKOI0 KOHBEHIIEI0 NP0 YCHHOBJIEHHS JiTel (TeperisiHyToi)
2008 p. Ta iH.

Konsennis OOH mpo mpaBa AWTHHM BH3HAYa€ 3arajbHi NPHHIMITN
30ifiCHeHHS ycWHOBIEHHS. JluTWHa, $Ka THUMYacoBO aboO TIOCTIHHO
no30aBieHa CIMEHHOro OTOYeHHA abo sika B 11 BIACHHX SKHAWKpamiux
iHTepecax HE MOXKE 3alMIIATHCS B TaKOMy OTOYEHHi, Mae IMpPaBo
Ha OCOONMBHUI 3axWCT 1 JONMOMOTY, IO HANAIOThCS IeprkaBoro. OmHUM
i3 cHoco0iB BIIAIITYBaHHA TaKOi IWTHHA € YCHHOBJICHHA. JlepxaBu-
YYaCHHUII, K BU3HAIOTH 1/4U TO3BOJISIOTHh ICHYBAHHSI CHCTEMH YCHHOBIICHHS
OepyTh Ha cebe 3000B’s3aHHS 3a0e3leyyBaTH IHTEPECH JMTHHHU, SKi
BPaxOBYIOThCS B IEPUIOYEPTOBOMY MOPAAKY [1].

Bimmitimo, mo Kousentriss OOH Harosonrye Ha TOMy, O YCHHOBJICHHS
B IHIIIM KpaiHi MOXXe pO3IIISAaTHCS SK ajlbTepHATUBHHUHN CIIOCIO JOTIsmy
32 JTUTHUHOIO, SIKIIO AWTHHA He Moxe OyTH nepelaHa HAa BHXOBAaHHS
abo B ciM’fo, sika Moria O 3a0e3meunTH 1i BUXOBaHHA a00 YCHHOBIICHHS,
1 AKIIO 3a0e3MeYeHHs SIKOTOCh MPUAATHOTO JOTJISAY B KpaiHi IMOXOIKEHHS
TUTHHU € HeMOXJuBUM [1]. Takum unHOM, HAWKpAIIUM CEPEIOBHILIEM IS
BHUXOBaHHS JUTHHH, sSKa M030aBiIeHa OAaTHKiBCHKOTO MIKIyBaHHSI, € YMOBU
MaKCHMalbHO Onm3bki A0 cimeiHnx. OKpiM TOrO IepeBara Halae€TbCs
30epe)KEHHIO HAIllOHAJIBbHOI 1JEHTHYHOCTI JUTHHH, ii 3B 53Ky 3 KyJIbTYpOIO
CBOiX 0aThKiB.

KonBeHIlis mpo 3axucT JiTeld 1 CHIBPOOITHHLITBO B Traiy3i MiDKIEp-
JKABHOTO YCHHOBJICHHS 1993 p. TakoX akIeHTye yBary Ha HeOOXiJHOCTI
CTBOPEHHS TapaHTiil Ui Toro, mo0 MiKIEep)KaBHE YCHHOBJICHHS 3/iHCHIO-
BAJIOCH B HalKpallux IHTepecax IUTHHM Ta TPH JMOJAEpKaHHI ycix ii
OCHOBHHX IpaB, BH3HaHMX y MikHapoaHoMmy mpasi. Ct.30 mporo moxy-
MEHTY BCTaHOBIIIOE, IO KOMIICTEHTHI OpraHW BIaJd AepkaBH 3abesIne-
YyI0Tbh, 00 iH(OpMaris, siKa B HUX € I10JI0 TOXOPKeHHS AUTHHH, 30KpeMa
iH(popMaIlist, IO CTOCYEThCS OCOOMCTOCTI i OaThKIB, a TaKOX MeIWYHA
kapta Oymm 30epekeHi. BoHM 3a0e3medyroTh IOCTyNm IOUTHHH abo i
MPEACTaBHUKIB 10 TaKoi iH(hopMarlii i BiIOBITHIUM HATJISAAO0M, HACKUIBKH
11e TO3BOJICHO 3aKOHOM IIi€l 1eprkasu [2].

Bognouac cr.31 KoHBeHINI perynie MNHTaHHS 3aXHUCTy OCOOHCTOT
iHpopMmarii, sika Oyma 3i0paHa mix Yac WIATOTOBKM IPOLEAYpPH
ycuHoBJIeHHs. Tak, BiIOMOCTI 0COOMCTOrO XapakTepy, 0COOJIMBO BiJIOMOCTI
PO 3asBHUKIB, $IKi OaXalOThb YCHHOBUTU JUTHHY, Ta IIPO JWUTHHY,
BUKOPHCTOBYIOTBCSI TUIBKM B LUISIX, IS SKAX BOHH 30HMpaiich YU
nepenaBanuck. [lo Takoi iHpopMmanii HajgexkaTk BiIOMOCTI PO 0coOUCTOCTI
3asBHHKIB, ITpaBa 1 MPUIATHICT 3ICHUTH YCHHOBIICHHS, OiorpadiuHi naHi,
MeIW4YHa KapTa Ta IcTOpis ciM'i, TPWYMHHA YCHHOBICHHA, 3IaTHICTh
3MIACHATH 1HO3€MHE YCHHOBIICHHS, a TaKOX XapaKTEePHUCTHKA IIiTEeH, Mpo
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SKMX BOHM 37aTHI mikityBatuch. Jlo ocobucroi iHdopmarii mpo IUTHHY
BiZIHOCATH OiorpadiuHi IaHi, BIIOMOCTI IIpO COIiajIbHE OTOYEHHS, iCTOpiro
cimM'l, MeiIM4Hy KapTy, BKJIIOYAIOUM TaKy X Uil CiM'T IUTHHH, Ta Oyab-sKi
0co0IuBI TOTpedn AUTHHM [2].

BimmoBimHO 1m0 €BpOmEHCHKOi KOHBEHINI MNP0 YCHHOBICHHSA iTeH
(nmepermsayToi) 2008 p., MOXKe OyTH mependadeHo 3aKOHHICTh YCHHOBJICHHS
6e3 PO3KPUTTA ciM’1 MOXOPKEHHS AUTHHH iH(opMaIii mpo ocody yCHHOB-
moBaya. BomHoYac HamaeThCs MOJKIMBICTD 3[IHCHIOBATH IPOBAHKEHHSA
B CIpaBi IIPO YCHHOBIIEHHS in camera (KoH(peneHmiiHo) [3].

BusHauaeThCs, IO YCHMHOBJIEHA JUTHHA T[IOBHHHA MAaTH JIOCTYI
JI0 HasIBHOT B KOMIIETEHTHUX OopraHax iHdopmallii CTOCOBHO i1 HOXO/KEHHS:L.
Komm ©Oatbku, Big SKHX BOHa IIOXOAUTh, MalOTh 3aKOHHE IIPaBO
Ha HEpO3TOJIOIIeHHs iH(pOpMaIii NMpo CBOIO 0co0y, BOHA 3aJIHIIAETHCS
BiZIOMOIO KOMIIETEHTHOMY OpPraHOBi B 00Cs3i, JO3BOJEHOMY 3aKOHOM, IS
BUpIIICHHS MUTAHHSA PO BiIMIHY IHOTO TpaBa i PO3KPHUTTS iHOpMAILLii,
sgKa igeHTudikye ocoly, 3Bakaloum Ha OOCTaBMHHM ¥ BIINOBITHI TpaBa
IATHHHM Ta OaThbKiB, BiJ SIKHX BOHA MOXOAUThH. BiAMOBiJHE MOBiAOMIICHHS
Moke OyTHM HAJaHO YCHWHOBICHIM AWTHHI, SKa HE [OCATIIAa TTOBHOJITTS.
YcuHOBIIOBaY I yCHHOBIEHa AWTHHA IIOBHHHI MaTH 3MOTY OJEpiKaTu
JIOKYMEHT, SIKAH MiCTUTh BHTSTH 3 JICpPKaBHUX PEECTPIB Ta SKHHA 3aCBiqdy€
Jaty ¥ Miclie HapOJDKEHHsI YCHHOBIICHOT JMTHHH, ajie SBHO HE PO3KpUBAE
(hakTy yCHHOBJICHHS 4H 0c00y OaThKIB, Bijl SIKUX IIOXOJUTh NUTHHA [3].

HarmioHanbHe 3aKOHOJIAaBCTBO BCTAHOBJIIOE MPABO HA TAEMHHIIO YCUHOB-
nenHs. BigmoBimHo g0 cr. 226 CimeiiHoro kojaekcy Ykpainum (mami —
CK VYkpainu), ocoba Mae npaBo Ha TAEMHUIIO IepeOyBaHHS Ha OOJIKY THX,
XTO OaXkae YCHHOBHTH JUTHHY, NOUIYKY AUTHHY JUIsl YCHHOBIICHHS, TOJaHHS
3asBU TPO YCHHOBJICHHS Ta ii pO3MIIsAY, PIlIEHHS CyAy NP0 yCHHOBIICHHS.
B cBoto uepry nutHHa, sSiKka YCHHOBJIEHA, Ma€ IPaBO HA TAEMHHIIIO, B TOMY
yueni 1 Bix Hel camoi, dakry ii ycuHoBneHHs. Oco0a, sika Oyna ycnHOBIIEHa,
Ma€ MpaBO Mics JOCSTHEHHS HEI YOTHUPHAIISTH POKIB HAa OAEPKaHHS
iH(opMaIii OO0 CBOTO YCHHOBJICHHS [4].

BopaHouac ciMmeliHe 3aKOHOAaBCTBO YKpaiHM MICTHTh OOMEXKEHHS 100
npaBa 1HO3eMIIiB HA TAEMHUIIIO YCHHOBJICHHSI IUTHHH, SIKa € TPOMAaSIHUHOM
VYkpainu. 30kpeMa, YCHHOBJICHHS JUTHUHH, SKa € TPOMAJIIHUHOM YKpaiHw,
0c00010, sIKa € TPOMaJASTHUHOM JIEPXKaBH, 3 KO YKpaiHa HE Mae OroBOpy
PO HaJIaHHS NPaBOBOi JONOMOI'H, HE € TAEMHMM, SIKIIO Yy AEpKaBi, B sKid
YCHHOBJIIOBaY TIOCTIHHO IIPOXKMBAaE 1 B SIKy Mae IepeixaTh UTHHA,
ycuHOBJICHHS He € TaeMHuM [4]. [lomiOHa HOpMa i€ MIOAO IHO3EMHHUX
TPOMAaJIsH, SIKi TIOCTIHHO HE POKMUBAIOTH B YKpaiHi.

Otrxe, mpaBo Ha iH(OpPMaLil0 MPO YCHHOBICHHS Iependayae IpaBo
JTUTUHY 3HATH PO CBOE NOXOKCHHS Ta € BajJIMBUM 3acO00M 3axHCTy ii
inTepeciB. [IutanHsa 30epexeHHs iH(GOpMaIii Mpo 3asSBHUKIB Ha YCHHOB-
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JICHHS, YCHUHOBJIIEHY JWUTHHY Ta 1ii OaTbKiB pPETyIIO€TbCs HHU3KOIO
HOPMaTHBHHUX akTiB. MbKHapoaHe 3aKOHOJAaBCTBO 3a0e3redye MOXKIIHMBICTh
OoTpUMaHHs iH(opMaLii PO CBOE MOXO/KEHHs Ta BCTAHOBIIIOE OOMEKEHHS
110710 OMINPEHHS BiZIOMOCTEH 0COOMCTOTO XapakTepy.
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BU3HAHHSI ®I3UYHOI OCOBH BE3BICHO BIIICYTHBOIO:
CYYACHHM CTAH

[IIanoBasioBa AHHa OJekcaHapiBHA
cmyoenmka 1 Kypcy opyeozo (macicmepcbkoeo) pieHs ocsimu
gaxyrememy npasa, 2yMaHimapHux i COYIanbHUX HAYK
Kpemenuyyvkuii nayionanvnuii ynieepcumem
imeni Muxaiina Ocmpoepadcwvkoeo
M. Kpemenuyx, Yrpaina

[MpoGnema Bu3HaHHS (Pi3MYHUX OCIO TOMEPIUMH Ta OE€3BICHO BiICYTHIMHU
OCTaHHIMH pOKaMmH OyJia JIOCTaTHBO aKTyalbHOI0, HounHarouu i3 2014 poky
B 3B’s3Ky 3 mnoaismu y JloHeupkidi Ta Jlyrancekiii obmacti. Anie mOBHO-
MaciTaOHe BTOPTHEHHS IIe OLIbII aKTyali3yBajo PO3MIssAyBaHy MpooJieMy.
3aruOens Jitoael yHACIIIOK 00CTpiiiB, 3HUKHEHHS TPOMaJIsiH Ha THMYacOBO
OKYIOBaHHMX TEPHUTOPIAX, IX TpuBaja BiACYTHICTb, SIK HACIIJIOK — OrOJIO-
IIEHHS 3HUKJIMX Oci0 Oe3BiCHO BiACYTHIMH a00 IOMEpIMMH — BCE Le
aKTUBHO BIUIMBA€ SK HA HABKOJHIIHIO MiMCHICTH, TaK i HA PO3BUTOK IpaBa
y nmasiit cepi.

104



[Muranusa, mop’s3aHi 3 BHM3HAHHAM (i3nuHOi ocobm Oe3BicHO Oynu
IPEeAMETOM HAayKOBHX JIOCIHIJDKEHb Takux BueHHX, sk H. C. AnaxoBcbka,
B. B. bnaxeesa, B. I'. Bo6ko, I. I. Biactok, B. I1. Makosiii, A. O. Kiinukos,
0. O. Kosanesko, B. B. Komapos, T. B. Kopuak, B. M. KpaBuyk,
O. B. MapTuHIOK, K. T. Hekir, A. C. HoBocap, O. I1. [1euenwni,
10. O. Ilomnos, . C. Ciuko, . M. Yeyor, O. M. lllumaHOBMY,
A. K. IOpueHko i iHIIi HayKOBIIi.

VY pasi, K0 BUHUKAE HETIOOJWHOKA 32 OCTaHHI POKH CHUTYamisf, KOJIHN
JMIOAWHA 3HHUKAE, TO II€ Ma€, OKPIM OUYEBHUAHHUX TPATiYHUX HACHIIKIB JUIA
OJM3BKUX 1 PITHUX JIIOJIEH, TAKOXK 1 FOPUANYHI HacHiKU. BincyTHicTh Takol
0co0u MOXKe MOPYIIYBaTH MPaBa iHIINX YYACHUKIB BiTHOCUH (CIaKOEMIIIB,
KpeautopiB Tomo). s BupilleHHS Takux mpoOieM 1 icHye mpouemypa
BU3HaHHS (Di3MYHOI O0COOM OE3BICHO BIICYTHHOK (Ta OTOJIOIICHHS 0cOoOU
MIOMEPJIOI0).

BusnanHs (Qi3ugHOI 0CcOOM OE3BICHO BIACYTHBOIO IependadeHo
crarreto 43 lluBinmeHOTO Komekcy Ykpainm. ®@izmdHa ocoba Moxe OyTh
BH3HaHa CyZ0M 0€3BiCHO BiJICyTHBOIO, SKIIO MPOTSATOM OZHOTO POKY B MICITi
il mOCTIHOTO TPOKMBAaHHI HEMae BiTOMOCTEH mpo Micie i1 mepeOyBaHHS.
YV pa3i HEMOXKJIMBOCTiI BCTAHOBHUTHU J€Hb OJEpKaHHS OCTAHHIX BiIOMOCTEH
mpo wicme mepeOyBaHHS 0coOM TModYaTKOM ii 0e3BiCHOI BiICYTHOCTI
BBa)KAETHCS MEPILIE YHUCIIO MICAL, 10 WIe 32 TUM, Y SKOMY OyJu olepiKaHi
TaKi BIZOMOCTI, a B Pa3i HEMOXJIHUBOCTI BCTAHOBHUTH IICH MICAIb — MEpIIE
CIYHS HACTYITHOTO POKY.

VY 2018 poui 3akonom Ykpainu «IIpo mpaBoBuii craryc oci0, 3HHKIHX
Oe3BicTH 3a ocoOMMBHX OOcTaBMH» (Ha3Ba B peaakuil 3akoHy YKpaiHu
«IIpo BHecenHst 3MmiH n0 3akoHy Ykpainu «IIpo mpaBoBuii cratyc ocio,
3HUKIMX Oe3BICTW» Ta IHIIMX 3aKOHOJABYMX akTiB YKpaiHM MO0
BIIOCKOHAJICHHSI ITIPaBOBOTO PETYJIOBAHHS CYCIIUIBHUX BiJIHOCHH, IIOB’f-
3aHMX 13 HaOyTTsAM cTarycy oci0, 3HUKIMX Oe3BICTH 3a OCOOIMBHX
obcraBun» Big 14 ksitHs 2022 poky Ne 2191-1X) y 3akoHOmaBCTBI Oyna
nmaHa pediHimis ocodu, 3HMKIA Oe3BicTH, — (i3nyHA 0c00a, CTOCOBHO SKOi
HeMmae BiomocTeil mpo 11 MicuenepeOyBaHHS Ha MOMEHT IOJAHHS
3asBHUKOM 3as1BH Tpo ii posmyk [1]. 3akon Ykpainu «IIpo mpaBoBuii cratyc
0ci0, 3HMKINX OE3BICTH» Ta IHIIMX 3aKOHOAABYMX aKTIB YKpaiHH MO0
BJOCKOHAJICHHSI ~ NPAaBOBOI'O  PETYNIOBaHHA  CYCHUJIBHUX  BIJIHOCHH,
MOB’sI3aHUX 13 HAOYTTSAM CTAaTyCy OCiO, 3HMKIMX O€3BICTH 3a OCOOJMBHX
oOctaBun» Bij 14 kBitHs 2022 poky Ne 2191-1X nonaB mie moHATTSE 0cOOH,
sIKa 3HUKIIa 0e3BIiCTH 3a OCOOIMBHX OOCTaBHMH, — 0c00a, 3HHMKIA O€3BICTH
B 3B’SI3Ky 13 30pOHHMM KOH(QUIIKTOM, BOEHHUMH MisIMH, THMYacOBOIO
OKyHalLi€l0 4YacTHHH TepuTopii YKpaiHn, HaJ3BUYAHUMM CHTYalisIMHU
MPUPOIHOTO YU TEXHOTEHHOTO Xapakrepy [2].
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Hapmanust ocobi crarycy O€3BICHO BiJICYTHBOI NHepemyciM IependadeHo
JUIl  3aXUCTy MAaiHOBHMX IHTEepeciB BiZCyTHBOI 0OcoOM (Ha BHUIATOK
il HOBepHEeHHS) Ta AJIs 3aXUCTY IHTEpeciB oci0, 3 sskuMu ocoba nepeOyBana
Y IUBUTHHUX MPABOBiTHOCHHAX.

BimMmiTiMO, O y IHMBUIEHO MPOIECYaThbHOMY 3aKOHONABCTBI CyIOBI
pilIeHHs MOA0 BU3HAHHSA 0cOOM OE3BICHO BIJICYTHHOIO BUILUICHI y OKpeMe
npoBakeHHsa (ctarTs 293 LlMBiTEHOTO IporlecyaabHOTO KOAeKCy (mam —
HITK) Vxpainm). Ane npu 1mpoMy LMBimpHHMH MporecyalbHHH KOIEKC
HE MICTUTH MepeNiky ocib, SKi MaroTh MPaBO MOJATH IO30B A0 CYAY
Npo BHU3HAHHS 0OcoOM Oe3BICHO BIACYTHBOI. Tak HENIOJAaBHO IPUHHATI
amian y HIIK (cmpaBu mpo oOMexeHHs (i3uuHOi 0COOM y BiABiIyBaHHI
rpajibHUX 3aKialiB Ta yd4acTi B a3apTHHUX irpax — riaea 2.1) Ta «cTapi»
TJIABH, HANpPUKIAA, TpO OOMEKEHHS IMBUIBHOI Mi€3MATHOCTI (i3myHOI
ocoOu, BU3HAHHs (i3NYHOI 0COOM HEI€3JaTHOIO Ta ITOHOBJICHHS IUBLIBHOT
nie3gaTHOCTI (i3MIHOT OCOOM — MICTATH WIiTKHAN Tepelnik ocib, sSKi MaroTh
NPaBo 3BEPHYTHCS A0 CYAY i3 TAKUM II030BOM.

ToMmy y AaHOMY BHIIaJKy CIIiJ MOCIYTOBYBATHCS ITOJIOKEHHSIMH CTATTi 4
HIIK, oo y Bunaakax, BCTAHOBJIEHUX 3aKOHOM, /10 CYly MOXYTb 3BEpTaTHCS
OpraHd Ta OcOOM, SKHM 3aKOHOM HaJaHO IPaBO 3BEPTAaTHCA IO CyIy
B iHTepecax IHMHX o0ci0 abo nepXaBHUX UM CYCIUIBHUX 1HTEpecax.
HasiBHICTh IOpUAMYHOTO IHTEpeCy SK KPHUTEpIl0 BHM3HAYEHHS IPABOBOTO
cTarycy ocio, siki 0epyTh y4acTh y CIpaBi, € 3arajJbHOBU3HAHKM.

To6T0, 3aK0H He 0OMEXKYE (aje 1 He OKPECIIIOE) CITUCOK 0Ci0, SIKi MOXYTh
3BEPHYTHUCS 70 CYAy IIOJ0 BU3HAHHSA O0COOHM OE3BICHO BiiCyTHROW. Takumu
MO3MBAYaMH MOXXYTh OYTH WICHU CiM’1 0COOH, CHAJKOEMIN, KPESIUTOPH,
iHIII 0cO0U, 3 SKUMHU OYyJIO YKIIAJICHO IUBLIBHI TOTOBOPH. Y 3aKOHOJABCTBI
Ykpainn Hemae >KOIHMX 3a00pOH 1 IIOAO TAaKOTO IO30BY 31 CTOPOHH
OPUINTHOT OCOOM.

[Micns Bu3HAHHS 0c00M 0€3BICHO BiACYTHBOIO, 3TiMHO 3i cTarTero 44 1K
Vkpainu, Ha TMiACTaBi pIMIeHHA CyQy NOpO BH3HAHHA (Ii3U4HOI oco0m
0e3BiCHO BiICYyTHROIO HOTapiyc 3a OCTaHHIM MicCIeM Ii TPOKUBaHHS OIHCYE
Halle)kHe i MallHO Ta BCTaHOBIIOE HaJ HUM omiky. Lle y cBoio uepry
3axHIlae mpaBa ocoOM, sika BU3HaHA OE3BICHO BiJICYTHBOI (Ha BHUIMAJIOK ii
MTOBEPHEHHS).

Skmo ¢izuuHa ocoba, ska Oyna Bu3HAHA OE3BICHO BiJICYTHBOIO,
3’siBUIacs a00 SIKIIO OJICPKAHO BIIOMOCTI Mpo Mictie ii mepeOdyBaHHs, CyI 3a
MmicueM ii mepeOyBaHHS abo Cya, IO MOCTAHOBHMB PIlIEHHS MPO BHU3HAHHS
miei ocoOu Oe3BiCHO BIJICYTHBOI, 3a 3asABOK0 Ii€i ocobu abo iHmOI
3aiHTepecOBaHOI 0COOM CKAcOBY€ pPILICHHS NpO BU3HAHHS (i3HUHOI ocodn
0e3BicHO BifcyTHBOIO (cTarTs 46 11K Ykpainn).

Uepe3 BoeHHUH cTaH B YKpaiHi, BAKPAJCHHS, B3ATTA B MTOJIOH TPOMAISTH
VkpaiHu pOCIHCBPKAMH  OKyHNaHTaMH, OOCTpiM, pyWHYBaHHS TOIIO
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BCTAHOBJICHHS CTaTycy OCOOM, 3HMKJIOiI O€3BICTH, Ma€ Ba)KJIMBE 3HAYCHHS
JUIs 3aXUCTy TpaB 1 00OB’S3KIB sIK mi€l ocobu i i Oim3bKMX, Tak i ocio,
3 IKUMH Taka 0co0a nepeOyBaa y HIUBUIEHUX MTPABOBITHOCHHAX.

3assBHUKaMH IOJ0 BCTAHOBIICHHS O0COOM O€3BICHO BIJICYTHBHOIO MOXKYTh
OyTH 5K (i3w4Hi, TaK i FOpUAUIHI 0COOH, SIKi MAIOTh Y OMY BHUIIAJKY Ti YA
i mpaea. e MoxyTh OyTH ApyXHWHA, OaTHKH, HITH, CHAaIKOEMI OCOOH,
OpraHd Jep:KaBHOI BJIagM Ta MICIIEBOTO CaMOBpsAyBaHHS (y pa3i HeoOxin-
HOCTI 3aXHCTy NPaB HEMOBHOMNITHIX JiTei). 3aKOH He 3a00pOHSE 3BEPHYTUCS
0 Cyoy i3 TakuM IT030BOM 1 IOPHIUYHUM oco0aMm (Hampukmaz, OaHKy).
[Tix yac 3BepHEHHs O Cydy LIOJO BU3HAHHS 0CcOOM OE€3BICHO BiJICYTHBHOIO
y y 3asBl Ma€ BKa3yBaTHCs MeTa IOJAavi Takoi 3asBH, a TAKOX OOCTaBUHH,
K1 MOXYTh OYyTH JI0Ka30M 3HUKHEHHS 0COOH.

3akon YkpaiHi «IIpo mpaBoBuii cratyc ocib, 3HUKINX Oe3BicTH 3a 0C00-
JUBUX 00CTaBHH» B YKpaiHi epeadadae CTBOPSHHS €IMHOTO PEECTPy OcCi0,
3HAKINX Oe3BicTH 3a ocoOnMmMBHX oOcTaBWH. Takwii peecTp CTBOPEHO Ha
migctaBi Haka3zy MinmicrepctBa BHyTpimHIX cmpaB  Ykpaiam «[Ipo
3aTBepkeHHs [lonoxxeHHs nmpo €nuHui peecTp ocid, 3HUKIMX 0e3BicTH 3a
ocobmuBux ob6craBuH» Bim 29 cepmas 2022 poky Ne 535. VYV Peectpi
00pobisieThes iH(pOpMaIis Mpo TpoMaisH YKpaiHw, iHo3eMmiB i oci® 6e3
TPOMAJITHCTBA, SKiI 3HUKIN OE3BICTH 32 OCOONMBUX OOCTAaBMH Ha TEPHUTOPIi
VYkpainu [3]. OgHak yka3aHW peecTp 3aKpUTHH AJIs 3arajibHOTO JOCTYILY,
10 HE MOYKHA BHM3HATH NMPaBUJIbHUM. TOMY HaMH NPOMOHYETHCS BIAKPUTH
ioro, ToOTO 3pOOHTH 3arajJbHOJOCTYITHUM.
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HAIIPSAM 3. 'OCIIOJAPCBKE ITPABO
TA TOCIIOJJIAPCHKHUM ITPOIIEC

DOl https://doi.org/10.36059/978-966-397-351-7-29

MAMHO Y C®EPI TOCIIOJIAPIOBAHHSI
g YAC BOEHHOI'O CTAHY

AnTtonoBa AnHa IOpiiBHa
3000y8au euwoi ocsimu 4 Kypcy
Jninposcwvruii Hayionanorutl ynisepcumem imeni Onecs I'onuapa
M. [uinpo, Yxpaina

Yepes Te, mo B YKpaiHi TpuUBa€ BOEHHHWII CTaH, SIKAM IIOB sI3aHMUIT
i3 arpeciero pociiicekoi (exmepamii, MUTaHHA MaifHa y cdepi rocmoma-
proBaHH: crtano 3aroctpeHnM. Came Tomy B 2022 pomi HaI ypsig NPUAHSAB
pSA HOBHX 3aKOHIB 3 mpuBoAy Ii€i Temu. Poszbepemo neraipHire,
sIKi HOBOBBE/ICHHS 3 SIBUJIHCh.

BignosimHo g0 crarti 139 Tocmogapchkoro Komekcy — YKpaiHu
Bix 16.01.2003 Ne 436-1V maitHom y oMy Komekci BUBHAETBCS CYKYIIHICTD
peueii Ta IHIIMX I[IHHOCTEH (BKIIIOUAIOUM HEMaTepialbHi aKTHBH), SIKi MalOTh
BapTiCHE BU3HAYECHHS, BUPOOJSIFOTHCS YW BUKOPHCTOBYIOTHCS Y AiSTIBHOCTI
Cy0'eKTIB TOCIOMApIOBAHHS Ta BiJOOpaXarwThcs B ix OamaHci abo
BPaxOBYIOThCS B IHIINX Iepea0adeHnX 3aKOHOM (opMax oOJIiKy MaiiHa Iux
cy0'exTiB. 3aJeKHO BiJl eKOHOMIUHOI popMH, siKoi HabyBae MaifHO y mpomeci
3MIMCHEHHS TOCHOJApChKOI ISUIBHOCTI, MaWHOBI I[IHHOCTI HaleXaTh
JI0 OCHOBHHX (OHIIIB, 000POTHHX 3ac00iB, KOMITIB, ToBapiB [1, ct. 139].

[Micns Toro, sIK BBENW BOEHHHWHA CTaH B YKpaiHi AOCTyHn 10 OLIBIIOCTI
JIep)KaBHUX PEECTPiB OyB CYTTEBO OOMEKEHHUH, M0 (aKTUYHO YHEMOXK-
JUBMJIO OaraTo omepariiii Ha puHKY Hepyxomocti. Hapasi Bnana Bxke nodana
mocaa0IroBaTH 3a00POHM Ta TIOCTYIIOBO MMOBEPTATH MOBHOIIHHE BUKOHAHHS
¢dyHnkuiit nepxasu. 3okpema, [Tocranosoro Kadminy «IIpo BHeceHHs 3MiH 10
Jeskux mocraHoB Kabinery MiHicTpiB YkpaiHu LI0[0 AiSUIBHOCTI HOTapiy-
ciB Ta (D)YHKIIOHYBaHHS €JIMHHUX Ta JAEP)KaBHHUX PEECTPIB, JiepiKaTelieM SIKUX €
MiHicTepcTBO IOCTHIIi, B YMOBax BOEHHOro craHy» Bing 19.04.2022 p.
Ne 480 (mapani — ITocranoBa Ne 480) BHeCEeHO HM3KY 3MiH JI0 HOPMATHBHO-
NIPAaBOBUX aKTiB, 110 PETYJIIOIOTH IpaBHia JOCTYITY JI0 JE€PXKABHUX PEECTPIB
Ta BUYMHEHHS TIIEBHUX HOTapialbHUX Ta PEECTPAIlifHAX MHii, SKAMH
MOCTYTIOBO 3HIMAETHCSA TOBHE OJIOKYBaHHS POOOTH AEp)KaBHUX PEECTPIB.
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30Kpema, BiJHOBIIOETHCS AOCTYI 10 Jlep)kaBHOTO PEECTpy PEUOBHX IpaB
Ha HepyxoMme MaiHO (Hamani — Peectp mnpaB), Ta BCTaHOBIIOIOTHCS
OKpeMi HOpMHM Ta IMpaBWjia INOJO IOPSIKY JOCTYIY Ta BYHMHEHHS
peecTpaniiinux fiii [2].

ToOTo mi Kpokw, siKi poOUTH AeprkaBa, A€ 3MOTY PHHKY HEPYXOMOCTI
nepesamycrurucs. [locranoBa Ne 480 [3] mae matu «3enieHe CBITIIO» HOBUM
yrogaM 3 Iepexoay IpaB BIACHOCTI Ha O0'€KTH HEPYXOMOCTi, IO Mae
3pYIIUTH PHHOK B LIOMYy. BOHa TakoX MO3BOJNHMTH HApeIUTI BUKOHATH
i Oararo mMpo3aivyHIMMX pedeill: HaNpHKIaA, OpeHaapi i opeHmo;aBI
3MOXXYTh BHECTH 3MIHM 10 YMHHHMX JIOTOBOpIB OpeHAM Ta oQiliifHO iX
3apeecTpyBaTu.

JlocTynm 10 peecTpiB Ta MOMKIMBICTH 3MIMCHIOBATH PEECTpaIliitii il
HAJIa€ThCSl JICPI)KaBHUM pEecTpaTopaM Ta ImocafgoBUM ocobam MiHicTepcTBa
I0CTHLIT YKpaiHy, a TakoK HOTapiycam, B TOMY 4ucili npuBaTHAM. [lepeniku
peecTpaTopiB Ta HOTapiyciB, SKi MOXYTh TpAIIOBATH 3 PEECTPaMH,
3aTBEPIKYIOTECS MiHicTepcTBOM focTuIlii okpemo. [loctaHoBa B IIOMYy
Ta mojaieini po3'sicHeHHs HortapianpHoi manatu YKpaiHH JOCUTBH IETABHO
BU3HAYAIOTh IPOLENYpy IoJadi 3asB Ha BKIIOYEHHS 10 [lepemiky Ta ix
mojanemoro posrisigy. Ilepemik HOTapiyciB Bke 3aTBepkeHo Hakasom
Minicrepcrsa 1octumii Ykpainu Big 3 tpaBas 2022 p. Ne 1760/5 (mamam —
[Mepenik). OTxe, 3 4 TpaBHS HOTapiycH, 110 BKIIOYEHI 10 NEPENiKy MOXYTh
BUKOHYBATH peecTpaiiiiHi aii. MoXHa NPUITYCTUTHCS TYMKH, 110 MOTOYHA
penakiis [lepeniky He € 0cTaTouHO Ta MiHICTEPCTBO FOCTHINT MOXE HOro
PEryJIIpHO OHOBIIIOBAaTH 32 pe3ysIbTaTaMH pPO3IJsay HOBUX 3asB. Takox
ITocranoBa Ne 480 mnepenbayae MOXIMBICTH BKIIOYEHHS 10 [lepemiky
HOTapiyciB i3 IEBHUMHU OOMEKEHHSIMH (3aCTEPEIKCHHIMH).

PobGoty peectpiB Temep po30IOKOBAaHO HA OUIBIIOCTI TepUTOPIi
VYkpainu, ae Hapasi He BiIOYBalOTHCS aKTHBHI 00#OBi mii. Pasom 3 TuM, Ha
TEPUTOPIAX, II0 3HAXOJATHCS B 30HI OOHOBMX Hiif abo MiJ TUMYacoBOIO
OKymari€ro, 3a0opoHa MO0 JOCTYmy 1o Peectpy Ta mpoBeaeHHS
peectpamifHux i 30epiraeTbes. [leperik TakuxX perioHIB 3aTBEPIHKEHO
Hakazom MinicrepctBa toctuuii Ykpaium Big 01 kBitHs 2022 poky
Ne 1307/5 (y penaxiiii Haka3y MiHicTepcTBa ocTuIlil YKpainu Big 11 kBiTHs
2022 poky Ne 1429/5) [3]. Jlo HBOrO BXOAATH MOBHICTIO XEpPCOHCHKA,
Jonenpka, Jlyranceka obmacti, APK Kpum ta M. CeBacTomnoiib, a Takox
oKpeMi paiioHn XapKiBcbkoi, MuKoaiBChKOI Ta 3aropizbkoi odsacreii.

VY Ttaki yacu, Jyke HOMYJISIPHOIO CTae TeMa LI0J0 BHIYYEHHs MaiiHa,
1 31e0LIBIIOr0 Take BMIIyYEHHS IiJI 4ac BOEHHOTO CTaHy € HE3aKOHHHM.
SIKmo neranpHile OCTIPKYBATH L€, TO CHEPIIy XOYEThCS 3BEPHYTHUCS JI0
Koucruryuii Ykpainy, a came 10 41 crarri [4, ct. 41].

Otxe, crarts 41 Koucturymii VkpaiHH TOBOPHUTH TpO Te, IIO
«IIpumycoBe Bigay:keHHsS 00'€KTiB IpaBa MPHUBATHOI BIACHOCTI MOXe OyTH
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3aCTOCOBaHE JIMIIE SK BHHATOK 3 MOTHBIB CYyCHUIBHOI HEOOXiJIHOCTI,
Ha MiACTaBi 1 B TOPSAIKY, BCTaHOBJICHMX 3aKOHOM, Ta 3a YMOBH
MONIepeTHBOr0 1 TMOBHOTO BimmKkoxyBaHHs ix Baprocti. IIpumycose
BiIIy)KEHHS TakuX OO'€KTIB 3 HACTYIHHM IIOBHUM BiIIIKOAYBaHHAM IX
BapTOCTi JOIYCKAETHCA JIUIIEC B yMOBaX BOEHHOTO YU Ha3BHYa{HOTO CTaHYy.

Kondickaris maitHa Moke OyTH 3aCTOCOBaHA BHKIIOYHO 32 PIIICHHSIM
CyZy y BHUITaJIKax, 00cs31 Ta OPSAKY, BCTAHOBIEHHX 3aKOHOM.

BunmydyeHHs wmaiiHa — ne 1mo30aBleHHA Jep)KaBHHX MiANPHUEMCTB,
JIEpKaBHUX TOCIIONAPCHKHUX 00'€THAHb MpaBa rOCHOJAPCHKOTO BimaHHS abo
OMEPATUBHOTO YIPAaBIiHHA IHAUBIAyaJbHO BH3HAYCHUM JCPKaBHUM
MaifHOM 3 METOI0 HOro mnepenadi Juisi HOTped Jep>kaBu B yMOBAX IPaBOBOTO
PEKUMY BOEHHOTO UM HaJ3BHUYAIHOTO CTaHy.

TakuM YMHOM, BHJIYYEHHIO B YMOBaX BOEHHOTO CTaHy MijjIsArae JIUIIe
MaifHo, sike nepeOyBae y qepikaBHIN BIACHOCTI.

[lpuMycoBe BIUIyYeHHS MaifHa Mg dYac Xil BOEHHOTO CTaHy Mae
3IICHIOBAaTUCSA 3a PINICHHAM Bif{CBKOBOTO KOMAaHIyBaHHS, IOTOIKCHHM
BimnoBigHO 3 Pamoro miHicTpiB ABTOHOMHOI PecmyOmiku Kpum, obmacHoto,
paiionHoro, KwuiBcbkoio um CeBacTOMOIBCHKOI0 MICHKOIO JI€P’KaBHOIO
aZMiHICTpaIlielo 800 BUKOHABYMM OPT'aHOM BiJIIIOBiTHOI MiCIIEBOI pajH.

VY wicmax, me BexyThcs OOHOBI [ii, MpUMyCOBEe BHITydeHHS MalHa
MPOBAJUTHCS 3a PIIIEHHSM BiMCHKOBOTO KOMaHIyBaHHS 0€3 Y3rOIKeHHs
3 MICIIEBUMH OpraHaMH BIIaJIH.

3rigHo 3 3akoHoM Ykpainu «IIpo mepemady, mpuMycoBe Biquy»KEHHS
abo BWIy4YEeHHS MailiHa B yMOBax MPaBOBOTO PEKUMY BOEHHOTO UM
HAJ3BUYANRHOTO cTaHy» [5, cT. 6] 3 iHimiaTHBOIO PO 0E30MIaTHY Mepeaavdy
KOMYHAaJBHOI'O MaiiHa y JIep)KaBHY BJIACHICTb 10 BIAMOBIIHOI MiCIIEBOT paiu
3BEPTAIOTHCS:

1. Jlna 3amoBosieHHsT 1MOTped Aep’kaBM B yMOBAaX MPABOBOTO PEKUMY
BOEHHOTO CTaHy — BilicCbKOBE KOMaH/{yBaHHS.

2. Jlns BimBepHEHHS UM JIKBimamii CHUTyamidd, OO0 CTalH HPUIHHOIO
BBEJICHHS IIPaBOBOI0 PEXUMY HAJ3BHYAHHOrO CTaHy, — BIHCBHKOBE
KOMaH/1yBaHHs, OpraH, Ha SIKMW MOKJIQJICHO 3/1iIHCHEHHS 3aXO0JliB MPaBOBOTO
peXUMY HaA3BUYANHOIO CTaHy.

PimmeHHs mnpo mnpuMycoBe BuiIydeHHsS B YKpaiHi 00'ekTiB mpaBa
BiacHocTi P® Ta Ti pe3useHTiB npuiiMaeTbest Pagoro HanioHabHOT Oe3rnexn
1 000poHn YKpainu Ta BBOAUTHCS B Jit0 yka3oM [Ipesnnenta Ykpainu.

[Ipo mnpumycoBe BWIIydeHHS MaiiHa OOOB'S3KOBO CKJIQJA€ThCSl AaKT.
B Akri 3a3Ha4yal0ThCs HACTYIHI BigomocTi [6]:

1) Ha3Ba BIHCHKOBOIO KOMaH/yBaHHs Ta OpraHy, IO ITOTOAMB PILLICHHS
PO MPUMYCOBE BiUy>KEHHS a00 BUIyUEHHS MaliHa;

2) BiZOMOCTI TpO BIIACHHWKA MaifHa, a caMe — IS IOPUANYHHX OCi0 —
MMOBHE HalMEHYBaHHS, MICIE3HAXO/DKECHHS Ta 1IeHTH(IKAIIHHNN KOJ, IS
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(iznuHUX 0cib — npi3BuILe, iM's, IO OATHKOBI, TOCTIHHE MICIIe TPOKUBAHHS
Ta igeHTH(ikaniiiHuii Homep y JlepkaBHOMY peecTpi ¢i3MuHHX 0Ci0 —
IUIATHUKIB [IOJATKIB Ta IHIIAX 00OB'SI3KOBUX ILIATEXKIB;

3) BiZOMOCTi TIpO TOKYMEHT, III0 BCTAHOBITIOE IIPABO BJIACHOCTI HA MalfHO
(y pa3i HasiBHOCT!I);

4) ommc MaifHa, MOCTaTHIM uid Horo imeHTH(iKamii (A7 HEPYXOMOTO
MaifHa — BiZOMOCTI IIpO MiCIIe3HaXOKEeHHS (aapeca), Ui pyXOMOTo MaifHa
(Ha3emHi, BOIHI Ta TOBITPSHI TPAHCIOPTHI 3aco0M) — BIZOMOCTI PO
peecTpaliifHiii NOMEepeIHhOTO MMOBHOTO BiAIIKOAYBAaHHS BAapTOCTI MaiiHa,
HOMEp TPAHCIIOPTHOT'O 3aC00Y, MapKy, MOJIENIb, HOMED IIaci, Pik BHUIYCKY Ta
IHIIN peecTpaliiiii qaHi;

5) cyma BuILTaueHUX KOWITIB (Y pa3i MonepeHboro NOBHOTO BiALIKOMY-
BaHHS BapTOCTi MaliHa).

AKT TiONHCYETHCS BIACHUKOM MaifHa 1 YNOBHOBa)XEHHMMH OCO0aMu
BICHKOBOTO KOMaHIYBaHHA Ta CKpIIUTIOETHCS II€YaTKaMH BiHCHKOBOTO
KOMAaH/TyBaHHS.

[lix wac nii BOEHHOro CcTaHy NPHMYCOBE BWJIyYEHHS MalHa MOXKe
3MIHCHIOBATHCh 1 32 BIACYTHOCTI HOTO BIAacHHKAa. Y TaKOMY BHIIQIKy aKT
CKJIaIa€Thes 0e3 ydyacTi BIIACHUKA 1 3 MEPIIoi MOXIIMBOCTI BPYYAETHCS IIiJ
po3mHcKy 0co0i, y AKOi BHIIydaeTbes MaiHO, abo ii yIOBHOBaX€HOMY
npeAcTaBHUKY. [IpaBo JepaBHOI BIAacHOCTI Ha MalHO BUHUKAE 3 JaTH
MIAMACAHHS aKTy.

Amnanizyroun Te, Aii Baagu y cdepi HEpyXxoMocCTi, MOXKHA OI[IHUTH Lie B
MO3UTHBHOMY HampsMKy. [louamu moBepraTH Oifbllle MOXKJIHMBOCTEH, SKi
Oymu B noBoeHHMH nepioa. JlocuTh mBHAKE pearyBaHHS Ta (OpMYyBaHHS
MiHicTepcTBOM IOCTHIIT YKpaiHU MeperiKy HOTapiyciB, IO MalOTh JOCTYI
1o Peectpy mpaB, neMOHCTpye Te, IO JepXKaBa 3alliKaBJICHA Yy HIBHIKOMY
BIZIHOBJICHHI PHHKY HepyxomocTi. Tomy, SIKIIO He 3BaXkaTh Ha Ti oOMe-
JKeHHS, fAKI 1€ B3alIMIIAIOTHhCS, BAapTO HAHOMMKYMM YacoM OYiKyBaTH
MTO’KBABJICHHS HA PHHKY, a/DKe IOPHIUYHE MIATPYHTS B LIJIOMY BiATIOBimae
HOT0 OCHOBHMM ITOTOYHHM 3aITUTaM.

TakuM 4YWMHOM, MIICYMOBYIOYHM BHILE BHKJIAJCHE MOXXHA 3a3HAYUTH,
o chepa HepyXOMOCTi Ta BIIIy4EeHHsI MaifHa Oe3nocepeHbo Ha0yJIn HOBHX
pHc, i B TOI ke Yac, BUCBITJIMJIM HOBI NMPOOJEMH SK BHJIyYEHHs MaiiHa
TaK 1 JOCTYN J0 IepKaBHUX PEeECTPiB y cepi HEPYyXOMOCTi, SKi MOTPeOyIOTh
HaraJibHOTrO BUPIIIEHHS NPOOJIEM.

Jlitepatypa:
1. Tocnomapcbkuii kKonekc YKpaiHW: 3aTBEp/KEHO 3aKOHOM YKpaiHH
Bix 16.01.2003 p. Ne 436-1V: ct. 139.
2. Tlocranosa Bix 19 kBitHa 2022 p. Ne 480, Kuis: IIpo BHeceHHS 3MiH
mo neskux noctanoB Kabinety MinicTpiB YkpalHH MIOAO MisITBHOCTI
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HOTapiyciB Ta (YHKIIOHYBaHHS €IMHMX Ta JIep)KaBHUX PEECTPIB,
Jiep kaTesieM SIKX € MiHICTepCTBO FOCTHIIT, B yMOBaX BOEHHOTO CTaHy.

3. Kocrsutun  Cinkin, crapmmii  ropuct HO® INTEGRITES
«IIlo 3minmIOCSA ¥ cepi HEPYXOMOCTI i Yac BOEHHOTO CTaHy 3 TPUHHSIT-
am [locranoBu Ne 480» URL: https://jurliga.ligazakon.net/news/211025_
shcho-zmnilosya-u-sfer-nerukhomost-pd-chas-vonnogo-stanu-z-
priynyattyam-postanovi--480

4. Koucrurymist VYxpainm Big 28.06.96 — Pozmin II: TIPABA,
CBOBOU TA OBOB'SA3KU JIIOJAMHU I TPOMAJSIHUHA: cr. 41.

5. 3akon VYkpainu «[Ipo mnepemady, NPUMYCOBE Bim4yKeHHS abo
BUIIyYeHHS] MaliHa B yYMOBaxX IIPaBOBOIO PEXHUMY BOEHHOI'O YU
Ha/I3BUUAitHOTO cTany» Bin 17.05.2012p.: cT.6

6. Banepis CHiXHa, FOPUCT aJABOKAaTChKOro 00’emHaHHs «Uniminds»:
[MpumycoBe BumiyuyeHHs MaifHa min uwac aii BoeHHoro crany URL:
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BYAIBHULITBO OB’€EKTIB ®OHAY 3AXUCHHUX CIIOPY ]
OUBLJIBHOI'O 3AXUCTY SAK HPABQBHFI EJIEMEHT BE3IIEKH
HNIAIPUEMHHUIBKOI AIAJIBHOCTI

Bboraaneus bornan BoJsiogumuposuy
acnipanm Kaghedpu npasa IPUOUYHO20 axyibmeny
Ipusammnuii suwuti HagyanrbHull 3ax1a0 « €6ponelicokutl yHigepcumemy»
M. Kuis, Ykpaina

VYkpaiHa npyruif pik JKHBE B yMOBaxX pakeTHHX OOCTpumiB abo ix
peanbHoi 3arpo3u. Cranom Ha kBiteHb 2021 poky y Hamii gepkasi
Ha 00miky mnepeOyBano 21120 3aXMCHHUX CHOPY/A LUBUIBHOTO 3aXHCTY.
HeroTtoBumu 10 BUKOpHCTaHHs BU3HAHO 26 % 3 HUX, 63 % — K 0OMEKEHO
TOTOBI, a TOTOBUMH — TiibkH 11 %. HasBHMI GoHx 3a0e3nedye MOXKINBICTh
ykputts 10 10 % Hacenenust Ykpainu [1].Y nunnHi 2022 poky aupeKkTop
JlerapTaMeHTy opranisarii 3axoniB 1uBiisHOro 3axucty JICHC VYkpainu
MiATBEPANB TaKHid BiICOTOK areHTCTBY YKpiHpopm [3].

VY cycigniii Ilombiii TakoX iCHye BelMKa HpoOJieMa 3 YKPUTTSIMH.
3axucHI crnopyaM wHi€l Aep)KaBH MalOThb MOXJIMBICTH mpuiiHiATH 2,86 %
HaceneHHs [8].
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3oBciM iHma curyamis y llIBeinapii, B sKifl Ai€ NPUHIOMIT «YKPHUTTS
JUIl KOXXKHOTro MemkaHip». [licns Jpyroi cBitoBoi BiifHM 11 KpaiHa
OesnepepBHO 30inbIIyBasia (HOHJ 3aXUCHHUX CIIOPYJ LHMBUIBHOTO 3aXHUCTY.
YV IBeiinapii KigbKicTh MicIb IS YKPHUTTS Oinbplie, HDK HaceleHHS,
sKke B Hiil mpoxkuBae. Cria 3a3HAYNTH, IO 3aXHUCHI CIIOPYIU IMBITEHOTO
3axHCTy y Il nepXkaBi, B OCHOBHOMY, 30yJOBaHI y JKHUTIOBHX OyIWHKAX,
a He Ha mignpueMcTBax [9].

BiitHa B VkpaiHi 3acBigumna ¢akT, M0 BiACYTHICTb 3aXHCHUX CHOPYZ
[UBUTEHOTO 3aXHCTYB IPOMAJCHKUX Ta BHPOOHWYMX OyIWHKAaX HETaTHBHO
BIUIMBA€ Ha 3IMCHEHHS MiAMPUEMHHIBKOI AiSUTHHOCTI, ake Ha Mepioa il
HeOe3lekn Ui TpaIiBHUKIB Ta BIABIAyBauiB mepepuBaloThCs Oi3Hec-
MIPOLIECH.

BrnacHuky Ta opraHu ynpaBiiHHS HiIIPUEMCTBA MarOTh 3000B’SI3aHHS
nepes NpaniBHUKaMHU 100 3a0e3NeUeHHs] HAIEKHUX 1 Oe3ledHuX yMOB
npami. Cy0’eKT rocrmogapioBaHHs BiIIIOBIa€ 3TiTHO 3 3aKOHOM 33 HETaTHB-
HUH BIUIMB Ha 37I0pPOB'sl Ta HA MpaIe3aTHICTk HOro mepcoHany [2, ct. 69].

3aKkOHOTBOpelb MOKIaac Ha poboToAaBus OOOB’SI30K INOAO 3abesre-
YeHHs IPAIiBHUKIB 3aco0amMH KOJEKTHBHOTO 3axucTy [4, cr. 20]. Taka
BrMora 3akpimieHa y Komekci nmBinpHOro 3axucty Ykpainu. o 3aco0iB
KOJIGKTUBHOTO 3aXUCTy Hale)XaTh OO0 €KTH (OHAY 3aXHCHHUX CIIOPY.
IUBLIBHOTO 3axKCTy [4, cT. 32].

SIK1o MpoBaIDKEHHS TOCHOAAPCHKOI ISUIBHOCTI  3arpOXKY€ JKUTTIO
i 370poB't0 Jrozieil a0 CTAaHOBUTH MiJBHIICHY HEOE3NeKy Ul JTOBKIILIS,
TO Taka JAiSUIBHICTH 3a00poHseThes [2, cT. 246]. Takuid miaxin HOBHICTIO
BIJINOBI/Ia€ IPUHLIUITY «HAHBHIIOI COLianbHOI IIHHOCTI» [5, cT. 3].

ByniBHHITBO 00’€KTIB (OHAY 3aXMCHHX CIOpPYJl LUBUIBHOTO 3aXHCTY
€ TIPaBOBHM EJIEMEHTOM O€3MEKH MiANPUEMHHUIBKOI IiSUIBHOCTI B yMOBax
BOEHHOTO CTaHy. BHIM Takux 00’€KTiB, a TakoX KaTeropii HaceleHHS,
SKI MAISAraroTh YKPUTTIO B HUX BU3HayaroThest y crarti 32 Kopekcy
IUBLIBHOTO 3aXHCTy YKpaiHu.

[IpoexTyBaHHs, OyIiBHHITBO, MPUCTOCYBAHHS i PO3MIMICHHS 3aXHUCHHUX
CIOpPYIN Ta CHOPYJ MOJABIHHOTO TNPH3HAYCHHS 3IIHCHIOIOTHCSA 3TiTHO
3 HOpMaMmH, SIKi pO3POONSIOTHCS BIAMOBIAHO 10 3akoHy YKpaiHu
«IIpo 6yxaiBensHI HOpMEUY» [4, cT. 32].

Hns 00’exTiB OyniBHMLTBA KJIaciB HacniakiB (BigmosimaneHocTi) CC2
ta CC3, Ha SIKMX MOXKJIMBE MOCTiliHe nepedyBanHs noHa 50 GizuyHux ocib
abo mepiogumuHe mnepeOyBaHHs moHan 100 ¢isuyHUX 0Ci0, MPOEKTHA
JIOKyMEHTallis 00OB’SI3KOBO Ma€ MICTHTH DO3JALT 1H)KEHEPHO-TEXHIYHUX
3aX0/iB LMBUIBHOTO 3aXMCTy.3a3Ha4eHUH pO3ALT MOXe Iependadatu
OymiBHULTBO 3axXMCHUX CIOpPYJ IMBUIBHOTO 3axucTy abo cropyn
nmoBiiiHOTO Tpu3HavYeHHsA. KpiMm Toro, mocranoBoro KabGinery MiHicTpiB
Vkpaiaun [6] BH3HAYeHO TmepeNik O00’€KTiB OyHiBHHIITBA, MPOEKTHA
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JIOKYMEHTAIlil Ha sKi MOBHHHA BKIIOYATH PO3JUT 1HXKEHEPHO-TEXHIYHUX
3axXO0JIiB IUBUTBHOTO 3aXUCTy [7, cT. 31].

B ocobnuBuii mepiox 30UTbIIEHHS O0’€KTIB Al YKPHUTTS HAcCEJICHHS
BiZIOYBAETHCS 3a JOMOMOIOK OyIiBHHIITBA MIBHIKOCIOPY/IXKYBAHUX 3aXHC-
HUX CIHOpPYJ LUBIIBHOTO 3aXUCTy Ta CTBOPEHHS HANMPOCTILIMX YKPHUTTIB
[4, ct. 32].

OTxe, cy0’€KTH TOCTIOAAPIOBAHHS MiA 9ac 3IIMCHEHHS CBO€I MisITBHOCTI
MOBMHHI BXXMBaTH 3axOQW MIOAO0 3a0e3ledyeHHs CBOIX MpaIliBHUKIB
KOJIGKTUBHUMHE 3ac00aMy 3axucTy. B yMoBax BilfHM 1€ € Haa3BHYANHO
Ba)KJIMBO, a/Ke 00’ €KTH 3aXMCHUX CIIOPY/[] IMBUILHOTO 3aXUCTY 3MEHIIYIOTh
PU3MK 3aBIAHHIO MIKOAW JKUTTIO Ta 3/J0pOB’I0 TIEPCOHANLY BHACIHIZOK
3acTocyBaHHs 30poi. [lepeOyBatoun B yKpHUTTI, IEBHA KUTBKICTH IPaIliBHUKIB
MOXE TMPOJOBXKYBaTH BHKOHYBAaTH CBOIO poOoTy. KpiMm TOro, HasBHiCTh
00’ekTiB ()OHY 3aXUCHHUX CIOPY IIMBUIFHOTO 33aXKCTy 3a0e3Ieuye MIBHIIKES
BiTHOBJICHHS TIEpEpBaHUX Oi3HEC-TPOIIECIB.
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ICTOPUKO-ITPABOBI IIEPEAYMOBH PO3BUTKY
TA ®YHKIIOHYBAHHS PUHKY EJEKTPOEHEPIII YKPATHA

I'apkasenko Cepriii BacniboBu4
acnipanm 3 Kypcy kagheopu yugiibHo2o, 20Cno0apcbko2o npasa ma npoyecy
Axademin aosoxamypu Yrpainu
M. Kuis, Yxpaina

3 xinng XIX cropivusi, komu Tomac EnicoH BHHAMINOB JaMIOYKY Ta
30yIyBaB IEpIIy €IeKTPOCTAHIIII0, CBIT MOYMHAE PO3BUBATUCS 3 MPUILIBU/I-
meHnM TemroM. KokHa JeprkaBa TparHe 0 He3aJIe)KHOTO SHEePreTUYHOTrO
3abe3nedeHHs, cepel HUX 1 YKpaiHa, IO CHhOTOJHI Mae OAHY 3 HalMo-
TYTHIIIMX eHeprocucreM €Bpomu. YKpaiHa He CTOiTh OCTOPOHB 3MiH,
a HaBIIaKW 3[iHCHIOE peopMu Ta po30yIOBYE CBOIO CHEPTOCHUCTEMY, TIPOTE
Tak Oymo He 3aBkau. BpaxoByroun reorpadidHe pO3TalryBaHHA
Ta iICTOPHYHE MHHYJIE, TEONOITHYHE CTAaHOBHUIIE YKpAlHH y CBIiTi, CTAHOM
Ha CBOTOJIHI, PO3BUTOK PHUHKY €JEKTPUYHOI eHeprii Ta 3aBepIIeHHS
€BpOIHTETpalliiHUX TpolieciB Ha nusixy 70 Coro3y HEeHTPalbHOEBPOIIEH-
CBKOI eNleKTpUYHOT Mepexi BianoBinHo no Bumor ENTSO-E (€Bpormeiicbka
Mepeka OIepaTopiB CHUCTEM Iepesadi eJIEKTPOEHEprii) € IykKe BaKIMBUM
KPOKOM JUII €KOHOMIYHOTO PpO3BUTKY Ta HE3aIEKHOCTI YKpaiHu.
JlocmipKkeHHsT 1CTOPUKO-TIPaBOBHX TIEPEJyMOB PO3BHTKY Ta (DyHKIIOHY-
BaHHS PUHKY €JEKTpoeHeprii YKpaiHM JONOMOXE BHU3HAYUTH OCHOBHI
NPUHLIUIN IPAaBOBOTO PEryJIIOBaHHS PUHKY €JIEKTpUYHOI eHeprii YKkpainu ta
PO3pOOUTH NPaKTHYHI PeKOMEH Ialii 11010 10T0 BJOCKOHAJICHHSI.

Po3BuTok Ta (yHKIIOHYBaHHS PWHKY EJIEKTPHYHOI €Heprii YKpaiHu
MO’KHa YMOBHO MOAIUIMTH Ha TPU €TaIli:
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1. Eran ctBOpeHHS Ta po30YyZ0OBH ITOTY>KHOCTEH €HEPreTHYHOI CUCTEMH
VYkpainu 1920-1991 pp.

[Moyarok (yHKIIOHYBaHHS EHEPreTUYHUX IIOTY)KHOCTeH YKpaiHu
mpumnagae Ha ABaaiaTi pokn XX cTomitrsa. B meit wac Ykpaina nepeOysana
B CKJIA/Ii PAASTHCHKOTO COI03Y.

Binmosinauii nmepion B ictopii YKpaiHM XapaKTepH3YETHCS TaK 3BAHOIO
HOBOIO eKOoHOMiuHOI momitukoro — HEIL Jlnsg sxoi Oymo xapaktepHa
JKOPCTKA LIEHTpalli30BaHa CUCTEMA YIIPABIIiHHA.

VY Mexax cydacHOi YKpaiHu B mepiriif mosoBuHI XX CT. chopMyBaHcs
5 nokaneHuxX eHeprocucteM: JlonOacenepro (1926 p.); Kuienepro, Kpum-
eHepro Ta eneprocucrema M. Xapkis (1930 p.); duimpoenepro (1931 p.) [1].

OCHOBHE peryJIOBaHHS CHEPreTHKH B YKpaiHi 37ilficHIOBasocs
JepxaBHoto koMiciero 3 enektpudikanii pocii (AEEJIPO) (poc. TO3JIPO —
cKopodeHHsT Bix poc. [ocymapcTBeHHass KOMHCCHSI IO 3JIEKTpH(UKAINU
Poccum) [2].

HaiiBaxxnuBimmoro i HaliXapaKTEPHIIIOW OCOOIMBICTIO PO3BUTKY CHEpTre-
TUKH YKpalH{ cTaja IeHTpalli3allis BUPOOHUIITBA €IEeKTPOCHEprii Ta Tera.
Takox  BIONOBIZHMKA  TEpiof  XapaKTEpU3YyBaBCS  IICHTPATi30BaHUM
VOPaBIIHHAM SIK TEHEPYIOUNX, TaK 1 MOCTAYaIbHUX MiATPHEMCTB.

Y 1962 p. B VYkpaini Oyno crTBopeHO MiHICTEpCTBO EHEPTETHUKU
Ta enekTpodikaiii YkpaiHu, 10 KOHTPOJIIOBAIO BCi MiJIPHEMCTBA €HEp-
retukd. DakTHYHO MIHICTEPCTBO 30CEPEAMIO B CBOIX pPYKax BHUKOHABUY
1 3aKOHOIABYY (YHKINIO BIIMOBIZHOTO CEKTOPY EKOHOMIKH, J0 TOIO XK
31iCHIOBaIIO 1 PYHKIIIIO perytoBaHHs.

Omxe, 1e Oyno nep>kaBHE MOHOIOJBHE YMPABIIHHS IIJIO0 TaTy3F0
€KOHOMIKH, 10 HE MajJ0 3a METy pO3BUTKY KOHKYPEHTHOTO pHHKY,
3HIDKCHHS IIHH JJTs1 HACEICHHS Y 3aTyYCHHS iHHOBALIHHIX TEXHOJIOTIH.

2. Ertan ctBopeHHs Ta (yHKIIOHYBaHHS ONTOBOrO PUHKY €JIEKTPHYHOI
eneprii Ykpainu 1991-2017 pp.

QopMmyBaHHSI PHHKY €IIeKTpoeHeprii B  YKpaiHi posmodanocs
B 1994 pomi, xkomu Oyno crBopeHO HamioHadbHY KOMICIIO peryirOBaHHS
enektpoenepretukn Ykpainu (HKPE). o 11 000B’s3kiB  Haiexaio
3MIHCHEHHS  EKOHOMIYHOTO  DETyJIIOBaHHS, CIPHUSHHA  KOHKYpPEHIIIi,
JileH3yBaHHS Ta 3aXUCT TpaB cnoxkuBadiB. B 1995 poui BuiioB Yka3s
[Mpe3unenra, sKui nependadaB pecTPyKTYpHU3ALil0 raiy3i, 3alpOBaKeHHS
KOHKYPEHTHUX BIIHOCMH MDK BHMPOOHHMKaMH Ta IIOCTa4albHHUKaMHU
€JIEKTPOCHEPTii, IepKaBHE PETYJIOBaHHs Cy0’€KTIB MPUPOJAHUX MOHOIOJIN
B EJIEKTPOCHEPTeTHLli Ta CTBOPEHHS OINTOBOTO PHHKY EJIEKTPOEHEeprii.
B 1996 poui B pesynbrari pedopMH B EHEpreTHUHIH ramysi Oymm
BiJOKpEMJICHI ~BUPOOHHWIITBO, Tiepeiada, pO3MOALUT Ta IOCTaYaHHS
enekTpoeHeprii i OyB CTBOpPEHHH ONTOBHA pPHHOK eJIEeKTpOeHeprii 3a
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MOJISIUTIO «EAMHOTO TMOKynus». Lle no3Bonmio mominmutu poOoTy ramysi
Ta BUPIIIMTH NpoOIeMy HEIIaTexiB Ta OapTepu3auii po3paxyHKis [4].

[Mouyarox po3Butky OO6’emHanoi eHeprernuHoi cucremu (mami — OEC)
Yxpainn HeoOxigHo mounHaTH 3 [loroBopy Mk Unenamu ONTOBOrO pHUHKY
enekTpuaHOi eHeprii Ykpaiau Bix 15.11.1996 p., moOyB ykmaneHHH Mix
BCiMa yJacHHKaMHU PHHKY €JIeKTpUIHOi eHeprii Ykpainu (nani — Jlorosip).

Hum JloroBopom Oyim BCTaHOBJIEHI yMoBHUTanpasmiapobotu Cucremu
OnToBOro  puUHKY  eNeKTpudHOi  eHeprii  Ykpainm. BusHauanmcs
paBa,000B's3KM Ta BiAmoBiganpHiCTE CTOpiH 1IBOTO JoroBOpy. Takum OyB
o4yaTok crBopeHHs ONToBOro PHHKY eNeKTpHYHOI eHepril Ykpainu (mami —
OPE). ®ynkuionyBanns OPE BinOyBajocs 3a CXeMOI «EJHMHOTO MOKYIILIS.
[TpaBoBoro 6azoro ¢ynkuionyBanHs OPE Oy mnpuitHaTHii 16 >XOBTHS
1997 p. BepxoBHoto Panoto Ykpainu 3akon Ykpainu «Ilpo enexkrpoenep-
reTuKy». Lleil HopMaTuBHMI aKT BifirpaBaB HalHOLIbLIY POJIb y PETYJIIOBaH-
Hi BigHocuH Ha OPE, OoCKiIbKM BH3HAYaB 3arajbHi IOJOKEHHS IiSJIBHOCTI
OPE Ta 3akpimiioBaB CTaTyc HOro CyO'e€KTiB, a TaKOX ITOBHOBAXKCHHS
JIep>KaBHUX OpraHiB y 1ux BigHOocumHax. L{um 3akoHOM Oyi0 BCTaHOBJIEHO,
OO0 KYIIBIA eNeKTPUYHOI eHeprii, BHpOONeHOi Ha eNeKTPOCTAHIIAX,
MOTY>KHICTh UM OOCST BIAIyCKY SIKUX O1NBINI 3a TPaHWYHI TOKAa3HUKH, a Ta-
KOXK Ha BITPOENEKTPOCTAHINISX, HE3AIEKHO BiJl BEIMYMHH BCTAHOBICHOI
MOTYXHOCTI 4M OOCSTIB BiJyCKy €NeKTPUYHOT eHepril (KpiM eNeKTpHUIHOT
eHeprii, BUPOOJICHOI HAa TEIIOENEKTPOLCHTPANSAX, SKI BXOIATh O CKIAay
EHEeproroCcTavaibHUKIB, JUIA CIIOKMBAHHS Ha TEPUTOPIi 3IiHCHEHHS
JIIICH30BaHOI MISUIBHOCTI), Ta BECh 11 ONTOBHU MPOAaX 3/iHCHIOBAaBCS Ha
ONTOBOMY PHHKY €JEKTpU4HOI eHeprii Ykpainu. DyHKIIOHYBaHHS 1HIIHX
OITOBUX PUHKIB €IEKTPUYHOI eHeprii B YKpaiHi 3a00pOHSBCSL.

@akTUYHO Ha PUHKY eJeKTpoeHeprii YKpaiHu iCHYBalW MOHOIIONIT
KOHTpPOJILOBaHi JiepkaBoro. 3a mepion icHyBanHs OPE ydacHWKamu pHHKY
Oy/i0 HaAKOIMYCHO 3HA4YHI OOSMTM 3a0OpProBaHOCTi, IO B CBOIO YEpry
HE [aBaJ0 MOXJIMBOCTI 3IIHCHIOBATH HAJICKHUH PO3BUTOK CHEPTreTHYHOI
ramy3i. Jlo Toro >k BiACYTHS KOHKYpPEHIIiSI Ha PHUHKY CEpel CIIOKHBadiB,
4Yepe3 MOHOIOJbHE CTAHOBUIIE IMOCTAYAIbHUKIB EJIEKTPUYHOI eHeprii Ha
CBOiX TEPUTOPIANBbHO-aIMIHICTPATUBHUX MEXaxX, CTPUMYBalla PO3BUTOK
KJIIEHTOOPEHTOBHOCTI ~ Ta  MOJIMIICHHS  SKOCTI  HAJaHHS  IOCIYT.
L{iHOyTBOpEHHSI HANpsIMy 3aJI€XKajIo BiJl IEHTPAIi30BAaHOTO yIPABIiHHS.

[Mouyarkom 3miH B ¢ynkuionysanHi OPE 0Oyno po3smnouaro 16.11.2002 p.
y 3B’sa3Ky i3npuiinsaTTsiMm KaGinerom MinictpiB VYkpainu Ilocranosu
Ne 1789, sixoro Oyno cxBaieHo KoHuenuito (yHKIIOHYBaHHS Ta PO3BUTKY
OIITOBOTO PUHKY €NeKTpHYHOI eHeprii Ykpainu (nani — Konnenuis) [5].

Konuenuiero 0ys0 BH3HAYEHO B TPW €TamM Mepexii 10 HOBOI Mojeni
KOHKYPEHTHOTO PHHKY eJeKTpoeHeprii. 3HauHy poyib Oylio BiBeIeHO
MIPUBATHU3AIII] €TEKTPOCHEPTETHIHHX ITiJIPUEMCTB.
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3. Eran poboTtn HOBOi MOzeNi pHHKY €JIEKTpHUYHOI eHeprii B YkpaiHi
32017 p. o CLOTOJIHI.

Ha BuxonanHs 3000B’s3aHb YKpainu 3a JloroBopoM Ipo 3acHyBaHHS
Eneprernunoro CmiBToBapucTBa 3 OJHI€I CTOpOHM Ta €BporneiicbkuM
CorozoMm 3 iHIIOI cTOpoHH, Oyna ykiazeHa Yroma mpo AcoIliamiro Mix
VYkpainoro Ta €sponerickkum Cor30M.

3rigHo BuUMOT Yroam mpo Acoriamifo 0O0B'I3KOBOI0 YMOBOIO OyIio
npuiHATTS 3akoHY YKpaiHu«IIpo pHHOK eIeKTpu9HOI eHeprii», SKkuM Oyin
BH3HAYCHI MPABOBi, EKOHOMIUHI Ta OpraHizamiiiHi 3acanu (QyHKIIOHYBaHHS
PHHKY €JEeKTPUYHOI eHeprii, BPeryJboBaHi BITHOCHHH IOB'I3aHi 3 BHPOO-
HUIITBOM, I[epelauero, pPO3IOIIIOM, KYHIBICIO-IIPOJAXKEM, [TOCTAYaHHIM
€JIEKTPUYHOI eHeprii.

3akoHoMm Ykpainn «IIpo puHOK enexTpuuHOi eHeprii» Bix 13.04.2017 p.
BCTAHOBJIIOBAJIACs JaTa Mo4YaTky (yHKIIOHYBaHHS HOBOTO pe)OpPMOBaHOTO
PHMHKY €JIeKTpHYHOI eHeprii B YKpaiHi 3a HoBumu npasmwitamu 3 01.01.2019 p.
3rifHO 3 3aKOHOM (YHKIIOHYBaHHS PHHKY 0a3yeThCsi Ha MpPUHONIAX
MPO30POCTi, KOHKYPEHTHOCTI Ta BITHHOTO JOCTYITy BUPOOHUKIB, TOCTAYaANb-
HUKIB Ta HEMOOyTOBHX CHOXHBA4iB A0 iHpoOpMamii MO0 IIiH Ha eleK-
TPUYHY €HEPTiio.

Takum guHOM BinOyBCs mepexif Bif icHyrouoi Mozxeri ONToBOTO PUHKY
EJIEKTPOCHEPTii «EAMHOTO TOKYMI» 10 PHHKY, SKHH BKIIOYaB PHHOK
NPSIMUX JIOTOBOPIB, SIKUH (PyHKIIIOHYBaB HA OCHOBI JIBOCTOPOHHIX JIOTOBOPIiB
KYMiBJI-MPOJIa)Ky €NEeKTPUYHOI eHeprii MK BHPOOHHKAMH eNeKTPHYHOT
eHeprii Ta IOCTa4yalbHUKaMH W CIIOKUBaYaMH, OaJlaHCYIOUMH PHHOK
€JIEKTPUYHOI €Heprii, pPUHOK JTOTTOMIXKHHUX TTOCIYT.

OCHOBHOIO ITepeBaroo BIPOBAKEHHS! HOBOT MOJIEINI PUHKY €JIeKTPHYHOT
eHeprii MOTpiOHO 3a3HAYMTH JEMOHOIIOJI3alil0 CYOEKTHOTO CKIamy
YYaCHUKIB 1 CTBOPEHHS MDK HHUMH KOHKYPEHIi. A TakoX MOXXeMO
KOHCTaHTYBaTH, IO IIHM HAa EJEKTPUYHY CHEprifo Ui HaceleHHA He
3MIHWJIHCH Ta 3aJIHIIIIINCh HAHHIKIAMH cepell €BPOTIEHCHKUX KpaiH.

PazoMm 3 THM, CcKIagHa CHCTEMa B3a€EMOPO3PAXyHKIB Ha PHHKY
EJIEKTPUYHOI eHeprii MK y4aCHUKaMU PHHKY 3aJIUIINANACH.

Bepyun po yBaru BHIIEBHKIAJECHE, MOXXHAa 3pOOMTH BHCHOBOK,
0 PHHOK EJIEKTPOCHEprii YKpaiHd TMEperIlnoB BiA MOHOIOJIBHO-
JIep)KaBHOTO YMpPaBIiHHSA 10 (YHKIIOHYBaHHS 3a IMpaBUJIAMH DPUHKOBUX
BIZIHOCHH, 3 OUIBIIMM CKJIQJIOM YYaCHHKIB Ta OUIbII CKIIAIHOIO CHUCTEMOIO
YIpaBIiHHS Ta PETYJIIOBaHHs. YKpaiHa Mae IPOrpecMBHE 3aKOHOIABCTBO
y cdepl €eHepreTHkd, BOJHOYAC HEOOXIHO BpETYIIOBATH IHTaHHS
HoranieHHst 3a00proBaHoCTi, 110 BUHHUKIIA MIXK YYaCHUKAaMH PHHKY Y 3B'SI3KYy
13 3aIpOBaKEHHSIM HOBOI MOJiesli (DyHKIIOHYBaHHS Ta B3a€MOPO3PaxyHKIB.
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B HajABHOCTI BJAacCHI pi3HOMaHITHI BeO-pecypcu: caiiTh, pemnosuTapii,
CTOPIHKM B COLIJIbHUX Mepekax TOIIO i3 BigmoBimHUM iH(opmauiiiHuM
HalOBHEHHAM. TepUTOpialIbHO TAKOX MPUITMHWIN CBOIO JISUIBHICTH OKpeMi
OpTaHH Jep)KaBHOI BIIAJM, MICIEBOTO CaMOBpSIyBaHHA (B T.4. OKpeMi
00’eTHaHI TepUTOpiaIbHI TPOMAAX, MICBKI paJll Ta X BHKOHABYi OpraHH),
MIPaBOOXOPOHHI, MPHUPOIOOXOPOHHI Ta iH. OpraHH, IX MiIsIIBHICTH TepeMmic-
TWIACh y BIPTyaJIbHUM BUMIp, a/pke OUTBINICTH 3 HUX HE Po3(OopMOBaHi.
IlepeBaxkra OUTBIIICTH 13 BKa3aHHX CYO’€KTIB pPENOKyBaIHMCA B 1HIII
MICIIEBOCTI Ta MPOJOBKMIN CBOIO IiSUTBHICTH C(OKYCYBaBIINCH Ha 1HIIIX
acriektax nisutbHOCTi. OnHak crienudika AisIbHOCTI Iep)KaBHUX OpraHiB Ta
OpraHiB MICI[EBOI'O CaMOBPSIyBaHHS IOJISTa€ B TOMY, IO OUIBIIICTH CBOIX
MOBHOB2)XEHb BOHM MAalOTh 3[IMCHIOBaTH JIMIIE Ha MEBHIH TepUTOpii,
B MeXax IEBHHUX aJMiHICTPaTUBHHX KOPAOHIB oOnacteil, paioHIB, MicCT,
cenuiy, 00’€IHAaHWUX TEPUTOpIaNbHUX TI'POMaj, OCOONMBO SIKIIO ITUTaHHS
peamizamii TOBHOBAXCHb CTOCYIOTBCS IX TOCIIOAApCHKOl KOMITCTCHIII
(ymipaBiiHHS JiSUTBHICTIO KOMYHATBHUX MIATIPHEMCTB, Oy IIBHUIITBO TOIIO).

[MousATTS «UUGPOBUI CIiT» SK TMPABHIO 3aCTOCOBYIOTH MIOA0 (Hi3HIHIX
oci6 Ta HacmiakiB ix mepeOyBaHHS (poOOTH) B Mepexi IHTepHET, omHaK
OCTaHHIM YacoM iHIII Cy0’€KTH (Zep)kaBHI OpraHH, YPSIOBI Ta HEYPsIOBi
oprasisaiii, cy0’€KTH TOCMOJAPIOBAHHS 1 T.i.) TIOYAH CKJIAIATH YHCETHHY
KOHKYpeHIil0 (i3MYHUM 0ocobaM y KiIbKOCTi iH(opMalii, BUKIaJeHoi Ha
caiiTax, B pemo3WTapisx Ta COIlialbHUX Mepekax Ttomio. Ile i odiriiina
iHpOpMallis MO0 NMEBHUX AaCMEKTIB JISUTBHOCTI, SNEKTPOHHA KOMEpIls —
iHpOpMaIlisT TpO TOBapH Ta TMOCIYTH, COLIANBHO BaXJIMBa iH(OpMAIis,
iH(pOpMAIlis 11010 ONPWIIIOAHEHHS HOPMAaTUBHUX akKTiB Tomo. OnHaK icHYe
NeBHa Kareropis iHQopMmamii, ska BimoOpaxae naii Ta momxii, sKi BXxe
BiZOysHCst (3HAXOMATHCS Y MUHYJIOMY) 1 Cy0’€KT pO3MIIIEHHSI 3MiHUB CBOE
Mmicue nepedyBaHHs (BHACIIIOK pesioKalii abo nepeMilieHHs) He BTPaTHBIIN
KOHTPOJIb HaJI IOMEHOM Ta (pi3MYHNM JOCTYIIOM 110 iHTEpHET-CanTy.

Mix TuM, BigmoBimHO Mo cT. 4-1 3akony Ykpainm Bim 15.04.2014
Ne 1207-VII «IIpo 3abe3neueHHs TmpaB i cBOOOA TpoMaisH Ta MPaBOBHA
PSKHM Ha TUMYacOBO OKYNOBaHil Teputopii Ykpaium» [1] ogHiero 3 minei
JIep>KaBHOT TOJIITHKM Ha TUMYacOBO OKYIMOBaHiil TepUTOpii € 3abe3neueHHs
KOMIUIEKCHOTO ~ PO3BUTKY 0€3MeKOBOi, E€KOHOMI4HOI, iH(pOpMaIiiHO-
TEJCKOMYHIKAIIHOT, COIliaIbHOI Ta TyMaHITApHOI 1HQPACTPYKTYPH.
I Bci Ha3BaHI KOMIOHEHTH € PIBHO3HAYHMMH. TOX JepikaBHa MiATPUMKA
iHpOpMAIIHHUX pecypciB, B T.4. W THX, NMPHUB’S3Ka JO SIKHX (MICLIEBICTb,
MICTO TOIIO) 3aJMIIMIack Ha TUMYacoBO OKYIOBaHIH TepHUTOpii, € BKpail
Ba)KJIMBOIO Ta € CKJIAJIOBOIO BiMOBITHOT JIepKaBHOI ITOJIITHKH.

JlocimipKeHHsT TIPaBOBOTO  CTAaTycy 3pyHHOBaHOrO MicTa Ta HOro
«H(POBOTO CIiAY» ITOKH IO HE 3HAWIIIIA CBOTO BiNOOpaKeHHS B HAYKOBIH
JmiTepaTypi HE IUBJISIYUCh HAa HASBHICTH TAKOTO SBHUINA, OCOOIMBO IIICIIA
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24.02.2022 — mnoBHOMAcmITAOHOTO BTOPTHEHHS POCIHCHKOI (hemepartii.
3BicHO, Ticist akTUBHUX OoifoBux aiid yita 2014 — 3umu 2015 pp. B okpemux
paiionax JloHOacy 3 MOAaNbIIOK iX OKYMAI€l0, Malld Miclle 3HaYHi
pyWHYBaHHS TakuxX MicT sk [leOanpueBe, ImoBailickk Ta iH., OJHAK Taki
pyWHYBaHHS HE HAyTh y JKONHE TMOPIBHAHHA mmicis Jrotoro 2022 p.
Ha i «xmdpopuii crigy oxymoanux y 2014 ta 2015 pp. ykpailHCEKHX MicT
OyB OBOIII HE3HAYHWUM Y MOPIBHSAHHI 3 THM, IO MH Ma€eMO MICia OypXiH-
BOTO PO3BUTKY HHU(pOBi3alii 3a ocTaHHI 5—8 pokiB. BimmoBigHO 10 1BOTO,
BYCHHMH HE TPUAUIIIOCS OaraTto yBaru nuppoBoMy BUMIpY (BimoOpaxeH-
HIO) ICHYBaHHS Ta MISJIBHOCTI MicTa HE AMBISYKHCH HA TE, IO MPABOBHUI
CTaTyC MiCTa, TOCHOAAPCHKO-NPABOBUX CTaTyc OyB JOCHTH TIPYHTOBHO
PO3TIISTHYTHH B HAyKOBIi JliTeparypi (AuB., Hanpukian [2] Ta iH.).

Bue3azHaueHUM MOXKHa TIOSICHUTH aKTYyalbHICTh JTAHWX JOCIIKEHb
Maroyd Ha yBasi, 10 BOHM MOXKYTh CTaTH KOPHUCHUMHM IIPH JEOKyMauii Ta
MOJANBIIOMY BiTHOBJCHHI BCIX THMYAacOBO OKYIIOBAaHHX MICT: 1 3pyHHO-
BaHMX, 1 THX, IO MAlOTh HE3HAYHI IIOIIKOMKCHHA IHPPACTPYKTYpH,
JKUTIOBOTO (DOHIY TOmO. B IIOMYy KOHTEKCTI BaXXUIMBO BIIMITHTH, IO
OKYTIAIIfHAMHU agMIHICTpaLiIMU 3IIHCHIOIOTBCA Jii IIOJ0 YaCTKOBOTO
«BiTHOBIIEHHs» (1€ SICKPABO BHIHO Ha MPUKJIAli THMYACOBO OKYIIOBAaHOTO
M. Mapiynons) iHGPACTPYKTYpH Ta >KHUTIOBOTO (OHIY, CTBOPIOIOTHCS
BIJIMOBIIHI €JEKTPOHHI pecypcu B Mepexi IHTepHeT, siki HaKIanaroThCs
iHpOpMaIifHO cynepedaTh 3 pecypcamH, CTBOPEHHMH OpraHaMH BIaiu Ta
MICIICBOTO caMOBpsAyBaHHs Ykpainu. Taki «iudpoBi citifgm» BapTO CyBOPO
PO3MEKOBYBAaTH. 3arajoM YIpPaBIiHHSA TaKUMH «LIU(PPOBUMH CIiTaMm»
Moxke KkBamidikyBatucs 3a cr. 111-1 «KomnabopariiftHa IisUTEHICTB
KpuminanbHOro kogekcy Ykpainu [3] 3a pisHUMH YacTHHAMH B 3aJI€XKHOCTI
BiJl CKJIaJly 3JI0YMHY Ta poji Takoi ocobm (oci0), 0 HmiIKOM BiXMOBimae
3armuTy YKpPaiHChKOTO CYCIUTBCTBA [4].

I'pomamu, Tepuropii SKMX THMYacoBO OKYINOBaHI pPOCIHCHKOIO
(heneparrieto, Ha MIKOHTPOIBHNUX YKPaiHCHKiN Binazi Tepuropisx (M.M. Kuis,
Huinpo, TepHominb, YepHIriB Ta iH.) CTBOPIOIOTH CIICHiaNbHI XaOwH,
SKI OMIKYIOTBCS TMPOOJeMaMHM BUMYIIEHHX TIepeceneHiiB. Taki xabu
(manpukiazn, CeBepomoHenbkoi, baxMyTChKo1 rpoMaau TOIIO) MaKOTh BIIACHI
IHTEPHET-PECYpCH Ta MiATPUMYIOThCS 00JIaCHUMH BICHKOBUMH aMiHICTpa-
uisimu (Hampuknan, Jlyrancekoro OBA), siki Tex 3aiHCHIOI0TE poOOTY 100
MiITPUMKH Ta HallOBHEHHs BJIacHHUX 1H(OpMaLiiiHUX pecypciB (pakTU4HO He
3MIMCHIOIOYI TOBHOB&)XEHHS Ha BIANOBINHIA Teputopii. Omxe, Takuid
«un(pOBHH CII» Mae 1 CyTTEBE coLliabHE 3HAUYEHHSI.

3nificHeHe JOCHI/DKEHHS Mae€ TIIEepCHeKTHBH 10 IOIVIMONEeHHS Ta
MOJAJbIIOr0 BHKOPUCTAHHS Yy IMIATPUMII BHUMYIIEHHX II€pECceICHLIIB
comianpbHO Ta iH(oOpMamiiiHO (HamaHHA TyMaHITapHOI  IOTIOMOTH,
KOHCYJIBTATHBHHX Ta IHIIMX COI[iaIbHUX 1 aJAMIiHICTPATHBHHUX IMOCIYT).
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[TpakTHYHMN aclieKT BHMBYEHHS IOHATTS «3pyHHOBaHE MICTO» Ta HOro
NIPAaBOBUH CTaTyC IOJIATaTHME y BiJIHOBJIEHHI NpaB Ta 3aKOHHUX IHTEPECIB
HOro KOJNMIIHIX MENIKaHLIB, MpalfoBaTUME Ha MPOTHIIiI0 iH(OopMaLiitHuM
oTeparisM JepKaBU-OKyIaHTa Ta OKYMAMIHHIX aJMIiHICTpAIlii, MOJETIINTh
MOMONIAaHHA HACHIAKIB OKymamii, amke Jpkepena odimiiiHol iHdopmarii
HE MAlOTh IPHUNHHITH CBOIO MiSUIBHICTH HE IUBIITYMCH Ha Te, IO OKpeMi
OpraHd [epXKaBHOI BIAIM Ta/abo MICIIEBOTO CaMOBPSAYyBaHHA NEBHHUA dYac
(dac oxymarii) He 3IIHCHIOBATUMYTH CBOIX MOBHOBa)XEHb Ha BiAMOBIAHIN
Tepuropii.

OxpeMo cJIiJ 3a3HaYuTH, 10 B YHHHOMY E€KOJOTIYHOMY 3aKOHOJABCTBI
BapTO NependavynTH HACTYIHY OILII0: «3pYHHOBaHE MicTO» (SIK i AEOKYIO-
BaHi TepuTOpii) CIi aBTOMAaTWYHO BH3HABATH 30HOI0 HAJ3BHYANHHOI
€KOJIOTIYHOI CUTYyalil, ajpke Ha Takiid TepuTOpii NOETHYIOThCS Haa3BHYalHI
CUTyalii TEXHOI'€HHOTO, NPUPOJHOTO, BIHICBKOBOTO,  COLIQJLHOTO,
E€KOHOMIYHOTO Ta iH. Xapakrepy, i iH(opMars mpo me Mae JOHOCUTHCH
3 OQImIMHAX KepeNl 1 3alHUIIaTHCh IOCTYIHOIO (BiIKPHUTOIO) V BHIIIAII
«(POBUX CHITIBY. AIDKe «IH(PPOBHIA CITiT» 3pyHHOBAHUX MICT Ha THMYa-
COBO OKYIIOBAaHUX TEPUTOPISIX MPH BiAMIOBITHOMY ITOAATBIIOMY iH(OpMAIIii-
HOMY HAIlOBHEHHI € OIHHMM 3 JDKepel iH(GOpMyBaHHS HACEJICHHS, IO
3aJIMIITIIIOCH B OKYTIAIlil, III0 B YMOBaX POCIHCHKOI IpOIaraHIi Ta CTBOPEH-
HS «IyONIOIYMX» IHTEpHET-pecypciB € BKpail BaxiumBuM. Hamaranus
pociiicbkoi OKymamiiHOi BIaJM Ta POCIHCHKOTO PEXHMMY 3arajioM CTepTH
«udpoBuil crmimy yKpaiHChKHX MicT (K i (isuuHO cami micta — aem.)
€ OIHUM 3 X MPIOPUTETHHUX 3aBJlaHb, HABIIPOTH HAIIMM 3aBJAaHHSAM € HOTO
30epekeHHsl Ta IOJaNbIIe MiATPUMAaHHS ICHyBaHHS U iH(popMaliiiHe
HamoBHEHHA. Taka JisUbHICTH 3HAYHUMHM YHHOM JONOBHIOE IPHUHIINI
BIIKPUTOCTI MisITBHOCTI MicTa (0omali 1 THMYacOBO OKYIIOBAaHOTO Ta
3pyHHOBAHOTO).

Jocnioxcenus euxonaro 6 pamkax memu H/P
«Exonomixo-npagose 3abe3neyernHs 8iOKpumocmi micmay
(Homep Oeporcasnoi peccmpayii 0122U200520).
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OCOBJMBOCTI 3ACTOCYBAHHS AHAJIOTTi
B IroCliOJAPCBKOMY CYJOYHUHCTBI

Kanuosa Tersina IleTpiBHa
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Hayxoso-0ocnionuti incmumym npusamno2o npasa i nionpueMHUYmsd
imeni akademixka @.I". Bypuaxa
Hayionanvnoi akademii npasosux nayk Yxpainu
m. Kuis, Yxpaina

AHaIoris € ONHUM i3 HalHOUTBII OaraToacreKTHUX IHCTUTYTIB IIpaBa,
SIKAI 3HAXOJUTh CBOE BHPAXCHHS HE TUIbKH B TOMY, IO JIAHUH IHCTUTYT
MOJXKE CKJIACTH MPEeAMET MOCHIKEHHs sIK Yy 3arajbHill Teopii mpaBa,
TaK 1 B OKPEMHX Tally3sX NpaBa, aje i B TOMY, L0 MPHU I[bOMY HEOOXiTHO
BpPaxoBYBaTH BJIaCHE IpaBOBE 1 JIOTiYHE 3Ha4YeHHs aHasorii. [lomomanHs
NpOTajiiH y TpaBi He TMOB’s3aHe 3 PO3LIMPEHHSIM c(epH MPaBOBOTrO
PETyJIIOBaHHsI, OCKUIBKH CYCIUIBHI BIJTHOCHHH, SIKI OTPHUMYIOTH IOPHIMYHE
OTIOCEPEAKYBaHHS, BXOMATH y IO cdepy, ajle 3 SIKUXOCh IPUYNH
3IMIIAIOTECS HE BPETYJIbOBAHMMH TMOBHICTIO ab0 B TEBHIH YacTHHI.
[TpaBo3acTOCOBHA MiSIBHICTH B Takid CHUTyamii JEIIO YCKJIaJHIOETHCS.
Iopsim 31 3BUYAHHMMH CTamiIMH 3aCTOCYBaHHS TIIpaBa (BCTAHOBJICHHS
(hakTHIHUX 0OCTaBHH CIpaBH, BHOIp i aHAII3 HEOOXiTHOI HOPMH, TPUHHSTTS
BIJIMIOBITHOTO PIIlICHH:) 3 SABJISIFOTHCS HOBI: @) 3’SICYBaHHs IPaBO3aCTOCOB-
HUM OpPIraHOM TOT'O, YX BXOIATh (haKTHUHI OOCTaBHHH B Chepy MPaBOBOrO
pEryJIIOBaHHs, YA MalOTh BOHM FOPHIIUYHE 3HAUCHHS, YH TOTPEOYIOTh BOHU
NIPaBOBOI'O OIOCEPE/IKYBaHHS Ta BHpILICHHS MO cyTi; 0) BUOIp cmocoly
MOJIOJIaHHs nporanuHu. BinnosigHo no myHkry 1 crarri 8 LluBinbHoro
KOJeKCY YKpaiHM, SKIIO UMBUIbHI BITHOCHMHH HE BpEryJbOBaHi LM
Konekcom, iHIIMMH aKTaMH IMBIJIBHOTO 3aKOHOJABCTBa a00 IJOrOBOPOM,
BOHU PETYJIIOIOTBCS THMH IIPaBOBUMH HopMamu 1poro Kopekcy, iHIIMX
aKTIB LMBUIBHOTO 33aKOHOJABCTBA, IO PETYIIOIOTH IOMIOHI 3a 3MICTOM
[UBUTBHI BITHOCHHU (aHAJIOTiSA 3aKOHY).
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3okpema, BI'C VYkpaimm y cBoemy iHdopmaniiiHoMmy JmHcTi BiX
08.04.2008 p. Ne 01-8/211 «IIpo nesiki MUTaHHS NMPAKTHKH 3aCTOCYBaHHS
HopM [{mBinbHOTO Ta I'ocmomapcbkoro KomekciB YKpaiHu» BiA3HA4MB, IO
BinoBigHO 1m0 wactuHH mepmoi crarti 4 'K Vkpainm He € mpemmeTom
perymoBaHHS 1boro Komekcy, 30kpemMa MaiHOBI Ta OCOOHMCTI HeMaHHOBI
BITHOCHHH, IIO PEryoloThesl L[MBiTbHUM KOmeKkcoM YKpaiHu, IpH IbOMY
BignoBigHO 10 wactuHM mnepmoi crarti 4 'K VYkpaian ocobmmBocTi
perymoBaHHS MaiHOBHX BiTHOCHH CY0O €KTiB TOCHOZAPIOBAHHS BH3HAUa-
fotecsi M Kogexcom. Tomy cmemianeHi HOopMmu ['K  Vkpainm, sxi
BCTaHOBJIIOIOTh OCOOJMBOCTI PEryJIFOBaHHSA MaWHOBHMX BIHOCHH CY0O’ €KTIB
TOCIIOJIAPIOBaHHS, MiJJISraloTh MEePEeBaKHOMY 3aCTOCYBAaHHIO Iepes THMHU
HopMmamu LIK VYkpaiHu, siki MICTATH BIJIIOBiIHE 3arajnbHe pPEryJIOBaHHS.
[pu upomy, Ha mymxy BI'C Ykpainu, citij BpaxoByBaTH, IO BiJIOBIIHO 10
gactuHu apyroi crarti 4 IIK VYkpaiHu OCHOBHHUM aKTOM IMBLIBHOTO
3aKOHOZABCcTBa YKpainu € LluBinpHuil konekc Ykpainn. Tomy B pasi, SKII0
HopMmu 'K VkpaiHm He MicTATH 0COONMBOCTEH PpETyIOBaHHS MaiHOBHX
BITHOCHH cy0’€KTiB TOCIOAAPIOBAHHS, @ BCTAHOBIIOIOTH 3arajbHi IpaBHIia,
SKi HE Y3TOIKYIOThCS 3 BiamoBimammu mpasmiamu LK VYkpainum, cruix
3acTOCOBYBaTH IpaBmia, BctaHoBieHi LIK Ykpaimm [1]. Pazom i3 Tim 4. 3
ct. 4 T'K VYkpaiHm BH3Ha4Yae, MO A0 TOCIOAAPCHKUX BIJHOCHH, IO
BUHHKAIOTh 13 TOPrOBEJILHOTO MOPEIUIABCTBA 1 HEe BperyboBaHi Koaekcom
TOProOBEJIBHOI0 MOpEIUIABCTBAa YKpaiHH, 3acTOCOBYIOThcs mpaBwia 'K
Ykpainu, 100610 4. 3 c1. 4 'K Vkpaiuu npsmMo BCTaHOBIIOE OOMEKEHHS
3aCTOCYBaHHSl aHAJIOTii 3aKOHYy JO TEeBHOI TpYyNmH TOCIOJApChKHX
npaBoBigHocuH. CycmijibHI BIIHOCHHHM, 30KpeMa B MaifHOBii cdepi,
MOCTIHHO PO3BHMBAIOTHCS W YAOCKOHAIIOIOTHCS, II0 3yMOBIIIOE IEpioAnYHA
M0sSIBA HOBHX BHJIIB TOCHOJAPCHKO-NIPAaBOBHX BIAHOCHH Ta 3000B’S3aHb.
[likoM TIpUpPOJHO, IO B IIMX YMOBax 3aKOHOZABEIb HE 3aBXKAM BCTUTAE
CBO€YACHO BiJpearyBaTH Ha HOBI XKUTTeBI siBUIIA. CyZ0BiH MpakTHIli BiTOMO
0e3miy BHIIAAKIB 3aCTOCYBAaHHA IIMBUIFHOTO Ta TOCIOAAPCHKOTO Martepi-
AJIIBHOTO 3aKOHO/IABCTBA 33 aHAJIOTIEIO.

Hanpuxknan, BI'C Vkpainu y BuIle3rajaHoMy JUCTI 3a3HA4yMB, IO
cneuianbHi Hopmu 'K YkpaiHu, siki BCTAaHOBIIOIOTh OCOOJHMBOCTI PEryJito-
BaHHS MaWHOBHMX BIJHOCHH Cy0’€KTIB TOCHOJApPIOBAHHs, IiIIATal0Th
MEPEeBaXHOMY 3acTOCyBaHHIO mepen Tumu HopMamu [IK Vkpainu, ski
MICTSTh BIJIIOBi/IHE 3arajibHe peryioBaHHsi. Hanpukiaz, mpaBuiia YacTHHU
nepmoi crarri 232 'K VYkpaiHu, BimoBiIHO OO SKOI 30MTKM BiAIIKO-
JIOBYIOTBCSI B YaCTHMHI, HE IOKPUTIH INTpaQHUMH CaHKUIIMH (3aJ1iKOBa
HEYCTOWKa), MJUIAraloTh NMEepeBaKHOMY 3aCTOCYBAHHIO IEpei IpaBHIaMHU
gactuHM nepiroi crarti 624 1K Ykpainu, BiInoBigHO 0 SKOI HEYCTOMHKa
MiJIATae CTATHEHHIO Y TMOBHOMY pPO3Mipi, HE3aJIe)KHO Bill BiAIIKOIyBaHHS
30uTKiB (mTpadHa Heycroiika) [1]. XapakTepHO, IO CyIOBI OpraHd, sK
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NIPaBUJIO, HE BXXHMBAIOTh TEPMiH «aHAJIOTISH 1 BEIBMH PiKO ITOCHIIAIOTHCS Y
BiJINOBiTHUX BUNankax Ha cT. 8 [{uBinmpHOTO KOmekcy Ykpainu abo cr. 4 'K
VYxpainn, u. 11 cr. 11 TTIK VYkpainu. 3acrocyBaHHS aHanorii B ranysi
TOCTIOIapPCHKOTO TIpaBa Ma€ BIIHOCHY IOMIMPEHICTh. Y 3B’S3Ky 3 IMM
HaBpsAA YW MOXKHA TIOTOAMTHCS 3 XapaKTepUCTHUKOIO AaHAIOTIl SK
«aHOMAJILHOT», KHETHIIOBO1» (POPMH 3aCTOCYBAHHS IPaBa.

3acTocyBaHHS aHAJOTil 3aKOHY MO>KJIMBE KOJH: CYCHUIbHI BiTHOCHHHU HE
BpETyJbOBaHI KOHKPETHOIO IIPAaBOBOIO HOPMOIO; IIiIUIATA€ BHPIMICHHIO
BUIIA/IOK, KU HE MiATanae Mg BUHATKH i3 3aralbHUX IPaBWIL; € CX0XKICTh
CYCHIUIBHUX BITHOCHH, HE BPETYJIbOBAHUX 3aKOHOJABCTBOM, i3 CyCHUILHUMHU
BiJTHOCHHAMH, Iepe0adYeHUMH TI€I0 YM 1HIIOK HOPMOIO TpaBa. [HCTHTYT
aHajorii Mae meBHy (QYHKWiIO, sKa TOJSArae B NPaBOBIH OMIHII i,
Oe3rnocepeIHFO HE BPETYIbOBAaHUX IOPUANYHIMU HOPMaMH, B Ka3yaJbHOMY
NOJONAHHI TpOraqMH y npaBi. Moro Mera momsraoTs y ToMmy, 06
3a0€3MeYNTH BIAMOBIMHICTP MK TPaBOM SIK JWHAMIYHOIO CHCTEMOIO
1 PO3BUTKOM CYCHUIbHHX BIJHOCHH Ta 3aBIAaHHSIMH MPAaBOBOTO PETYIIO-
BaHHA. [Ipomec momonmaHHS NPOTAMH 3a JOMOMOTOI0 IHCTUTYTY aHAJOTIi
CIi BIZHOCHTH OO IHAWBIAYalIbHOTO IIJHOPMAaTHBHOTO pETYITIOBAHHS
CyCIIUTBHUX BiAHOCHH. PerymaTuBHICTP y [OaHOMY BHIIAIKy aBTOpHU
B0OAYalOTh y TOMY, IO 3a IONOMOTOI0 IHCTHUTYTY aHAaJOrii BimOyBaeTbcs
BIOPSIIKYBaHHS BIIHOCHH, HE BPETyJbOBaHMUX MPABOM, BBEACHHS IX y MEBHI
pamku. Ha 0CHOBI HOpMH, siKa PEryJIlo€ TaKWil BUMAA0K, @ TAKOXK Ha OCHOBI
IOPUJMYHUAX TPUHIMIIB BHU3HAYAIOTHCS TpaBa i OOOB’S3KH CTOPIH, MEXI
TXHPOT MOBEAIHKM Y BiANOBiAHIN cutyauii. [HCTUTYT aHanorii BUCTyNae TyT
K ¢axTop, MmO 3abe3ledye OpraHizamil0 CyCHUIBHHX BIJHOCHH, IX
KOHKPETHICTb, CIIPSIMOBAHICTh, 3MICT. |HAMBIAyalbHICTh pErilaMEeHTYBaHHS
OJISITa€ B TOMY, III0 BOHO TOIIMPIOETHCS TIJIBKYM Ha JaHWH BHUIIAIOK 1 HE Mae
IOPUIMYHO OOOB’S3KOBOTO 3HAYEHHS IS IHIIMX 1JEHTUYHUX CHTYAIlH.
Y Takux BUNAAKax perJIaMEHTalis BIIHOCHMH TIOB’sS3aHa  TLIBKH
3 KOHKPETHHUM BHIAJKOM 1 HE BHXOIHUTH 3a Horo Mmexi. IlimHopMaTHBHMI
XapakTep PEryJIlOBaHHS IOJSITAaE B TOMY, IO IOPUAWYHA JIisl, 3aCHOBaHA
Ha aHaJIOTI1 JJIs1 YCYHEHHSI TIPOTajIiMH B MpPaBi, 31HCHIOEThCS HA MPUHIMIAX,
aHAJIOTIYHUX THM, SIKUM L CHUTyalis Majia OW MiANOpsAKOBYBATUCS
B MpOIECI HOPMATHUBHOIO PETYJIOBAHHS BXE OINOCEPESIKOBAHMX MPABOM
CYCHUIBHUX BIHOCHH. Pa3oM i3 TUM 3 TaKoro MO3UIIIE€I0 MOXHA MOTOJAUTHCS
YaCTKOBO, OCKIUJIBKH aHAJIOris caMa CO0OI HIYOr0 HE PEryJiioe.
Koncruryuiitnuii cyn YkpaiHM HEOJHOPAa30BO HAroJjoIllyBaB, IO 3aIlOB-
HEHHS [IPOTAJIMH Y 3aKOHAX Ma€ 3/IHCHIOBATH 3aKOHOZABELb BHECEHHSIM 10
HUX 3MiH 1 JomoBHeHb, a He Koncruryuiftamii Cyn VYkpaiHu OUISIXOM
odiniiiHoro TIyMaueHHs IiX NPaBOBHX HOPM (OKPEMHUX IIOJIOKEHB) abo
3aCTOCYBaHHSM 3arajlbHOTEOPETUYHHX 3aCO0iB IX IMONONIAHHA — aHAJOTii
3akoHYy W aHamorii mpaBa [2]. 3acTocyBaHHS aHAJOTil 3aKOHY Ta aHAJOTii
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MpaBa € OLTBII CKIIQJHUAM 1 TBOPYHM IPOIIECOM, HIXK 3BHUYAITHE 3aCTOCYBaHHS
opuanaHuX HOpM. CyO’€KT, IO 3aCTOCOBYE AHANOTiIO, TOBHHEH YiTKO
VSIBJISITA BCIO CHCTEMY IIpaBa, il MOXKIIUBOCTI, BiH IOBHHEH MAaTH IOPUIHIHY
KOMIICTEHTHICTh 1 HECTH BiIOBIJAFHICTD 32 PIllICHHS, IO MIPUAMAE.

Came 3 ormsamy Ha Iie, 0cCOONMMBA yBara B IPOIEC] IMITOTOBKH CYAIIB
TOCIIONIAPCHKAX CYNIB Ma€ MPHUOUIATHCS OCO0i Ta KOMIIeTSHIi CyImi,
yMoBaM ()OpMYBaHHS HOTO CBITOIIISY, @ TAKOXK CYIOBOMY TIyMAd€HHIO Ta
MPaB03aCTOCYBAHHIO.

Jlireparypa:
1. IIpo nesiki TMUTAaHHSA MPAaKTHKH 3acTOCYBaHHS HOpM lluBimbHOTrO
ta [ocmomapcekoro konaekciB Ykpainu : IHdopmamiiiHuii aucT Binx

07.04.2008 p. Ne Ne 01-8/21. Bicnux 2ocnodapcvkozo cydouuncmea. 2008.
Ne 3. C. 45.

2. VYxsana KoncrutymniitHoro Cyny YkpaiHu mpo BiIMOBY y BIIKPHTTI
KOHCTHTYLIIHOTO MPOBA/KEHHS y CHpaBi 32 KOHCTUTYLIHHUM 3BEPHEHHSIM
ToBapucTBa 3 0OMEKEHOIO BIiAMOBINANBbHICTIO «AMambrama JIFOKC» MI0I0
odimiifHOTO0 TIyMadyeHHS MOJOXeHb yacTWHHU mepmroi crarti 500 L{usinb-
HOTO Konekcy YKpaiHum Ta ctarti 34 [ocmomapchkoro mpoIecyaabHOTO
Komekcy YkpaiHm y ix cmiBBimHomeHnHi Bixm 24 wepBHa 2009 poky
Ne  34-y/2009. https:// zakon.rada.gov.ua/laws/show/v034u710-09#Text
(mata 3BepHenns: 11.11.2023).
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HAIIPSAM 4. TPYJOBE IIPABO. CJ1YKBOBE ITPABO.
IMTPABO COIIJAJIBHOI'O 3AXUCTY

DOl https://doi.org/10.36059/978-966-397-351-7-34

JEPXKABHI ITIPOI'PAMU MIJITPUMKHA MOJIOJ0I CIM’i
B YKPAIHI

baingoBchka AHacracis JleoHiniBHa
3000y8auxa neputoeo (6akana8pcvKkoeo) pieHs euwyoi oceimu
cneyianvrocmi 081 Ilpaso
gaxyrememy icmopii, 6iznec-oceimu ma npaga
Lenmpanvroykpaincokuii deparcasHuil yHisepcumem
imeni Bonooumupa Bunnuuenka
M. Kponusnuywkuii, Ykpaina

[igrpumka ™momomoi ciM’i ChOTOOHI € HAA3BHYAMHO aKTyaJbHOIO,
aJKe 3 OIVIsIy Ha COLliaJIbHEe Ta EKOHOMIYHE CTaHOBHILE HACEJICHHS, MOXKHA
3po3yMitH ii 1iHHicTh. Hapa3i KoxkHa CiM’s CTUKAEThCSI 3 HU3KOIO MpoliieM
pI3HOTO XapakTepy, TOMy JepkaBa YKpaiHa Mae JIoroMaraTv J0JIaTH HasiBHI
TpyaHomi. OpHUM 13 OCHOBHHMX I1HCTPYMEHTIB 3a0e3NeueHHs TaKoi
MIATPUMKH € PpI3HOMaHITHI IPOTpamMH, SKi CIPHUSIOTH IOKPAIICHHIO
0JIaronoayvust MOJIOAUX ciMell. Po3ristHeMo OLIbII IeTaTbHO OCHOBHI 3 HUX.

Crepmry 3BepHeMoch 10 3akoHy Ykpainu «IIpo aepxaBHy momomMory
ciM’sim 3 miteMu» Bim 21.11.1992 p. [2], ge B cT. 3 3a3HAYAIOTHCS BUIU
JIep>)KaBHOI JIOTIOMOTH CIM’IM 3 JiTbMH, KyAH, 30KpeMa, BiJHOCHTHCS
MaTepiallbHa JOTOMOTra y 3B’S3Ky 3 BariTHICTIO Ta TMOJOTaMH, NpH
YCHHOBJICHHI AWTWHH, YU Ha JAiTeH, Hal SKAMH BCTAHOBJCHA OIlKa YH
MIKIYBaHHS, TaKOXX OIMHOKHM MaTepsiM, 1 MdiTed, sSKi MAaTh IEBHI
3aXBOPIOBaHHS, MEPENIK IKUX BU3HAYCHUH I[I€I0 CTATTEIO.

VY 3B’s13Ky 3 AemorpadiyHor Kpu30k0 B YKpaiHi Ta 3 METOI CTUMYIIIO-
BaHHS HapOJDKEHHS [iTeH 3ampoBajpKeHa JOINOMOra NpU HapOKEHHI
MaJlloKa, 30KpeMa icHye jepxaBHa mnporpama «[lakyHok Maiokay.
Lle Ge3mOBOpOTHA ajJpecHa coliaibHa JOOMOra CiM’siM, y SIKUX HapOAMIacs
JKMBOHAPO/DKEHA JUTHHA, y pa3i BiACYTHOCTI 000X OaTbKiB — poJauyam,
SKI B YCTAHOBIICHOMY IOPSAKY 3a0MparoTh JUTHHY 3 IIOJIOTOBOTO OYIMHKY
abo 3 IHIIOro 3aKiiaJly OXOPOHW 3[0POB’S, YCHHOBIIOBAYaM, OIIKyHaM,
MpUAOMHAM OaTbKaM, OaThbKaM-BHXOBAaTeNsIM a00 IMATPOHATHHM BHXOBa-
TeJISIM HOBOHAPOJDKEHOI TUTHHH, iHO3EMISIM Ta oco0aM 0e3 rpoMalsHCTBa,
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AKi mepeOyBaroTh Ha TepuTopii YKpaiHM Ha 3aKOHHMX IJICTaBaX, a TAKOX
ocobam, SIKMX BU3HAHO B YKpaiHi ObkeHIsIMHU abo ocobdamu, siki HOTpeOyIoTh
JIOZIATKOBOTO 3aXUCTY, 110 HAPOMIIH )KUBOHAPODKEHY TUTHHY [1].

Jlo makyHKy Mairoka BXOISATh BCi HEOOXiMHI pedi IS MepIioro poKy
JKUTTA JUTHAHY, TTOYMHAIOYN 3 TITIEHIYHUX 3ac00iB — 3aKiHUYIOUH OJSTOM
s autuad. Boanouwac 3 1 munas 2021 poky AepxaBa TakoK BIPOBaAMIIA
MOXJIUBICT 3aMiHHTH TaKoro poAy IOMOMOIY Ha BHIUIATYy TIPOIIOBOT
KOMIIEHCaIlil, [0 CTAHOBUTh HE MEHII SIK TPU PO3MIpU IPOKUTKOBOTO
MiHIMYMY Ui AiTelt BikoM 1o mectu pokis (3 01.01.2023 p. — 6816,00 rpH.)

Mo cTocyeThes MiZCTaB HAMAHHS IHIIUX BUIB TOMIOMOTH, TO HEOOXiIHO
CKa3aTd, 10 BOHM BapilOIOThCs B 3aJISKHOCTI BiJ THITy Ta YMOB il OTpu-
MaHHs. Tak, Uit OTpUMAaHHsI IOTIOMOTH y 3B’sI3KY 3 BATITHICTIO Ta IOJIOTaMH
BPaxOBYIOThCS JOBIIKU 3 MiCIsl poOOTH, CiTy>KOM ab0 HaBYaHHS, a IO CTO-
CYETBCSl JIOTIOMOTH Ha HOBOHAPOKEHY IHUTHHY, TO TaKa JOIIOMOTa Hajaa-
€THCS Ha MIJCTaBi CBIZOITBA MPO HAPOMKEHHS, a OMIKyHaM BOHA IPH3HA-
YJaeThCs HA OCHOBI PIIIEHHS PO BCTAHOBJICHHS OIIKH Ha/l AUTHHOIO TOIIO.

BaxnuBrM KpoKOM 710 OIOJIAHHS MPOOJIEeM B MPOLECi CTBOPEHHS CiMel
cTaja 3ampoBa/PKEHHS Ha 3akoHomaBuoMy piBHI Konmemmis JlepkaBHOi
IUTBOBOI comianmbHOI mporpamu «Moione Yikpainm» Ha 2021-2025 pokn.
3a3HaueHa iHimiaTHBA Mae€ Ha METi MIATOTYBAaTH MOJOIb OO CiMEHHOTO
JKUTTS, BUXOBAaHHS BIiIIOBIJAJLHOIO CTaBJICHHS MOJIOAI IO IUTAHYBAaHHS
ciM’l Ta BIIACHOTO PENPOIYKTHBHOTO 3J0POB’S, TaKOX ITOCHUJICHHS
BIJINIOBIJAJILHOTO CTABJICHHS [0 IUIAHYBaHHA CiM’i Ta BIiANOBIZAIBLHOTO
OaTpKiBCTBa; coliaiizamii MOJOAMX CIMEH, sKi MOTPEOYIOTH JIONOMOTH,
i, BJIACHE 3POCTAaHHS YHCEJILHOCTI MOJOJI, SKa Ma€ 3HaHHS Ta HABUYKU
3 IUIAaHYBaHHS CiM’1 Ta penpoayKTHBHOTO 3710poB’s [4]. Ciix BiAMITHTH,
oo peaxi3amis Mmi€l KOHIEMII MaThuMe TIO3WTUBHHUHA BIUIMB CaMe
HAa MCHTANBHICTh Ta MPaBOCBIIOMICTH MOJOMI, IO AAaCTh 3MOTY KOXKHIH
0co0i OyTn o3HalloMJIeHMMHU 3 11 TIpaBaMu Ta 00OB’SI3KaMM, BOEPETTH CBOE
JKUTTA BiI TOMHJIOK Ta YCBIOMHTH BECh CIIEKTP BiAMOBITaIBHOCTI
3a CTBOPEHHA CIM’I, IO 3HAYHO 3MEHIIUTH KUTBKICTH HEOIaromoryqHIX
ciMell Ta TOKUHYTUX AITeH.

Ham3BuuaiiHO akTyaabHOI CKJIaJOBOI0 CIMEHHOI IMOJITHKH YKpaiHu
€ BHWpILICHHS JKUTJIOBOIO IHTAaHHS, sKEe HaOyBac OUIBIIOTO 3HAYCHHS
y BoeHHui uac. KaOimer MinictpiB VYkpainu 3atBepauB JlepkaBHy
nporpamy 3abesneueHHs MoJofl kumioM Ha 2013-2026 pokw», OCTaHHS
penakiis sikoi npuiinaTa 03.11.2023 poky (mani — [Iporpama).

Buacaigok Toro, 1o OIIBIIICTE MOJOAMX CIMEH, Ha >Kajlb, HE Mae
JIOCTYILy 0 PUHKY >KHTJa 0e3 NMeBHOI OI0/KETHOI MiATPUMKH, 000B’SI3KOM
JIep>)KaBU CTa€ po3po0Ka peabHOr0 IHCTPYMEHTY ISl peai3alii >KUTIOBUX
mpaB TpomaisH. I, SK 3a3Hauae 3aKOHOMAABENb, JaHa IpolieMa € OJHIEI0
3 HaWBaroMimiol MPUYHHOK Mirpamii yKpalHCBKOi MOIIOIi 3aKOPIOH.
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3a3Haunmo, 1o I[Iporpama mpomnoHye ABa HUISXH BUPIMICHHS XHTIOBOTO
MTUTaHH:

1. Iepmmit nusax — e Aep’kaBHa MiATpUMKa OYIIBHUITBA JOCTYITHOTO
kutina. BoHa momsrae y cmimari nepxkaBoro 30 BiACOTKIB BapToCTi
OyniBHUITBA (TIPUIOAHHS) HOCTYITHOTO KUTIA Ta/ a00 HaTaHHI MiJTBTOBOTO
IMOTEYHOTO JKUTIOBOTO KpeanTy. 3ale3nedeHHs OKpPEeMHX KaTeropii
TPOMaAsH JOCTYIHHMM JKUTIOM  3[IHCHIOETBCA  I[UIIXOM  HaJaHHA
OTHOPa30BOi 0e3MOBOPOTHOI (hiHAHCOBOI MATPUMKH y po3Mipi 50 BiACOTKIB
BapTOCTI HOPMATHMBHOI IUIOIII JOCTYITHOTO XWTJA 32 PaXyHOK JEpKaBHUX
komTiB. OnepxkyBadi Aep)KaBHOI MIATPUMKH MOXYTb OTPUMATH KPEIHUT
B 0OaHKy /Ui CIUIaATM YacTUHM BapTOCTi OyAiBHUITBA (TPUIOAHHS)
JIOCTYIIHOTO JKWTA, IO IIEPEBUIIYE pO3MIp MAEp>KaBHOI MiNTPUMKH,
Ha yMOBaXx Ta Yy TMOpSAKY, IIO0 BU3HayeHi OaHkoMm. OJHAK, BEIHMKOIO
npo0JIeMOI0 € Te, IO Taka JepikaBHa Iporpama 3BepHeHa (pakTHIHO 10 BCiX
TPOMAJISH, SIKi MOTPEeOYIOTh MOJIMIIEHHS XUTIOBHX YMOB, IO MPU3BOJUTH
JI0 TOTO, IO HE aKIEHTYETHCS yBara Ha KOHKPETHIiH Kareropii ocid, To0To
HE MOJJIMBO JOCATTH 0a)XKaHOTO pe3yibTaTy y 3a0e3NedyeHH] KUTIOM caMe
MOJIOAUX CIMEMN.

2. Jpyruii, HalOUIBII ONTUMANBFHUNA [UIAX, Mependadae MpOTOBKEHHS
ctpoky nii [epxaBHOi mporpamMu 3a0e3MEYEHHS MOJOALI  KUTIIOM
Ha 2013-2023 poku, 3arBepmkeHoi mocraHoBoro KabGinery MiHicTpi
Ykpainu Big 24 sxoBTHs 2012 p. Ne 967, no 2026 poky, 1110 J1a€ MOXKITUBICTh
YCTAaHOBUTH HaWOUIbII e(eKTHBHUII croci0 3a0e3neveHHs KHUTIOM came
MOJIOJZIl, 30KpeMa 3 4YHCJIa BHYTPIIIHBO MEPEMIlICHUX OCi0, MUITXOM
peanizamii MexaHi3My HaJaHHS TUJIbIOBUX JIOBIOCTPOKOBHX JKUTJIOBHUX
kpenutis [3].

Otxe, 3 OISy Ha BHIIE3a3HAUYCHI Aep>KaBHI MPOTpaMH, MO>KHA 3pOOHTH
BHCHOBOK, III0 Jiep)KaBa Ha/a€ MiATPUMKY MOJIOANM CIM’SIM Ha ITOYaTKOBHX
eramax i pPO3BHTKY, OCOOJIMBO, IO CTOCYeThCs chepu 3abe3nedeHHs
JKUTIIOM I1i€1 Kareropii HaceleHHs, ajpke 1€ € HEeBIIMIHHOIO CKIIAJIOBOIO
il icHyBanHa. OmHaK, HasSBHI Jep)KaBHI MPOTpaMH MOTPEOYIOTH TOOTPAITIO-
BaHHs WUIO/O0 HAJaHHSA MIATPUMKH PO3BUTKY MOJOAMX ciMeldl B YKpaiHi,
OCKUJIbKH 3aJIMIIAIOThCS HE OXOIUIGHMMHU HH3Ka IMpo0ieM, sKi BUHHKAIOTh
B MOJIOJIUX CiM’sIX, Ta MOXYTb OyTH BperyJbOBaHi Ha AEPKaBHOMY PiBHI.

Jlitepartypa:

1. OnHopasoBa HaTypajibHa JOIOMOTa Ha AWTHHY IIaKyHOK MaJIOKay.
URL: https://dszn.smr.gov.ua/odnorazova-dopomoga-na-ditinu-pakunok-
malyuka/ (nara 3Beprenns: 10.12.2023).

2. Ilpo pmepaBHy JOMOMOTry CiM’SIM 3 IITBbMH : 3aKOH YKpaiHH Bin
21.11.1992 p. Ne 2811-XIl. URL: https://zakon.rada.gov.ua/laws/show/
2811-12#Text (marta 3BepHeHHs: 10.11.2023).
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IPABOBUI ACIIEKT OXOPOHH ITPAILII OCIB
3 IHBAJIIIHICTIO

Buconbka Amica €BreniiBHa
3000y8au nepuioco (6axkaiaspcbKo2o) pieHa oceimu
Gaxynvmemy npasa, 2ymaHimapuux i CoyianbHux HayK
Kpemenuyyvruii nayionanbHuil yHigepcumem
imeni Muxaiina Ocmpozpadcvkoco
M. Kpemenuyx, Yrpaina

Sxuro B YkpaiHi 10 NO4aTKy MOBHOMACIITaOHOTO BTOPTHEHHS HAJIi4yBa-
J0Ck 2,7 MITH 0Ci0 3 IHBaNIJHICTIO, TO HA JTAHWH MOMEHT ISl KUJIbKICTh 3pociia
J0 3 MJH i, Ha Xajib, IeH MOKa3HUK Oyae Hajaii 3poctath. ToMmy mepen
YKpaiHOIO CTOITh BaXJIMBE 3aBAAaHHS 3a0€3MEUNTH HaJCKHUH pPIBEHb
OXOpOHH TIpalli Ui AaHOI KaTeropii HaceJIeHHs.

B Vkpaini mpaBa Ta TapaHTii TpaIiOl0YNX IiHBATIAIB € TMPEIMETOM
peryioBandst KonBenuii mpo mnpaBa iHBamifiB, Kojekcy 3akoHiB Ipo
MPALlio, a TAKOXK 3aKoHIB YKpainu «IIpo BigmycTku», «[Ipo oxopoHy mparti»,
«IIpo OCHOBH COILIaTbHOT 3aXHUINEHOCTI OCI0O 3 IHBATIAHICTIO B YKpaiHi»
i «IIpo peabinmiTanito oci6 3 iHBamigHicTIO B YKpaiHi». Lli HOpMaTnBHO-
NPaBOBI aKTH BCTAHOBIIOIOTh CTAHAAPTH TPYIOBHUX BIAHOCHUH IJisi OCi0
3 IHBAJITHICTIO, PETYJIOIOTh TPUBAIICTH BIIIYCTOK, 3a0€3euyloTh Oe3reKy
Ta OXOPOHY 37I0pPOB'st HA POOOUOMY MicCIli, & TaKOX BU3HAYAIOTh IPHHIUIIN
COLIAJIFHOTO 3aXMCTy Ta pealiiirTarii, CIpHSIOYM MOBHOLIHHOMY J>KUTTIO
IHBaJIi/IiB Y CYCIIIJIbCTBI.

3akoH Ykpainu «IIpo peabimitamiro oci® 3 iHBaJimHICTIO B YKpaiHi»
BH3HAYa€, 10 OCOO0OI0 3 IHBAJIIHICTIO € IOBHOJITHI 0co0a 31 CTIMKHM
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0OMEKEHHSIM KHUTTENISLIBHOCTI, SIKiii BCTAHOBJICHO 1HBAIIIHICT Y MOPSAKY,
BHU3HAYCHOMY 3aKOHOAABCTBOM. [HBaJIiIHICTIO, B CBOIO Uepry, € Mipa BTpaTu
30pOB'sl y 3B'SI3Ky 13 3axXBOpIOBaHHAM, TpaBMoro (i Haciigkamu) abo
BPO/DKCHUMH BaJiaMH, IO NTPH B3a€MOAII 13 30BHIIIHIM CEpeIOBUILEM MOXKE
TIPU3BOJNUTHU 0 OOMEXCHHS KUTTEISUTBHOCTI ocobm [1].

To6T0, 0coba 3 iHBaNITHICTIO — IIe JIOANHA, KA Ma€ (i3U9Hi, pO3yMOBI
a00 iHmI OOMEXEHHS B 3IAaTHOCTI 3AIMCHIOBATH IOBHOIIIHHI IIOJEHHI
(dhyHKHii gyepe3 BpomkeHi abo HaOyTI nMpuYuHA. Ba)kITHMBO MiAKPECIUTH, IO
KO)kHa ocoba Mae MpaBO Ha MOBAry, TIAHICTH 1 PiBHI MOXIJIHMBOCTI y BCiX
chepax xurtsa. Tomy nepkaBa 3000B's13aHa CTBOPUTH YMOBH JUIS peastizarii
HEI0 MPaB HApIiBHI 3 IHIIMMU TPOMaIiHAMH Ta 3a0e3MeUnTH i CoLiaTbHUN
3aXHCT.

3 omiaay Ha OXOpPOHY Tpalli, K BH3HA4YeHO B 3akoHi Ykpainu «IIpo
OXOpOHY Tpali», II¢ CHCTeMa 3aXOMdiB 1 3aco0iB, CIPIMOBaHUX Ha
30epeXCHHST JKUTTS, 3I0pPOB'S 1 Mpare3gaTHOCTI JIOMUHM MiJ Yac Iparli.
OxopoHa mpami nepeadadae BIPOBAKEHHS IPABOBHX, COIiaIbHO-EKOHO-
MIYHHX, OpraHi3amiiHO-TeXHIYHUX, CaHITApHO-TICIEHIYHUX Ta IIKyBaJbHO-
MpoUTAKTUIHNX 3aX0iB. ['0IOBHOIO METOIO X € 3amO0ITrTH YIIKOHKEHHIO
3m0poB'st abo BTpari KUTTA mnpamiBHEKiB. Illogo oxoponm mpami ocib
3 1HBAJIAHICTIO, TO BOHA Iepeadadae KOMILIEKCHY CHCTEMY, CIIPSIMOBaHY Ha
3a0e3nedyeHHst Oe3neku Ta 370poB's 0ci0 3 IHBAIAHICTIO MiJl Yac TPYAOBOI
JISUTBHOCTI.

Y Kogekci 3akoHiB 1po mpaiio YkKpainu, B po3aiai «OxopoHa mparii»
BCTaHOBJICHI TPYOBI MiJIBTH, 30KpeMa 3a00pOHECHO ISl 0Ci0 3 1HBAJITHICTIO
BCTaHOBJIFOBATH BUMPOOYBAJIBHUN TEPMIiH MPH MpUHOMi Ha poboTy (cT. 26);
SKIIO CTaH 37I0pOB’sl 0COOM 3 1HBAIITHICTIO EPENIKO/KAaE BUKOHAHHIO HOTO
TPYIOBHX 00OB’SI3KIB, TaKMH MPAI[IBHUK MA€ MPaBO JIOCTPOKOBO NMPHUITHHUTH
YKJIQJIEHUH 3 HUM CTPOKOBHH Tpy0BHUil 1oroBip (CT. 39); mepeBaxkHe IpaBo
3aJIMIICHHS Ha poOOTI NpH BUBUILHEHHI NPaNiBHUKIB Y 3B’S3KY i3 3MiHAMHU B
oprasi3arii BUpoOHHUIITBA 1 Ipalli — 0co0aM 3 IHBANITHICTIO BHACIIOK BiffHA
(ct. 42); 32a00poHEHO 3allydeHHs IHBANIMIB IO HAXypOYHHX POOIT i podiT
y HiYHHH gac 6e3 1xHbo1 3romu (cT. 55). Crartst 172, B CBOIO Uepry, peryiroe
MUTaHHS 3aiHATOCTI 0ci0 3 iHBanimHicTiO. Tak, y BUMaakax, nependoadeHux
3aKOHO/IaBCTBOM, BJIACHHK a00 YINOBHOB&)XCHUI HUM OpraH Mae 3000B's-
3aHHS OpraHi3yBaTW HaBYaHHS, NepekBali(ikaliio 1 MpaleBIalTyBaHHI
0ci0 3 IHBaJIHICTIO BIANOBIAHO A0 MeaAW4HUX pexomenpauiil [2]. TooOro,
Ha MMPOXaHHs 0COOM 3 IHBAIIAHICTIO MOYKE BCTAHOBIIIOBATUCH PEXHUM POOOTH
Ha yMOBAax HEMOBHOTO pOoOOYOro JIHs a0 THIKHSL.

TpuBanicte OCHOBHOI Ta JOJATKOBOI BIANMYCTKH ISl TPALFOIOYMX
IHBJIi/IIB peryiroeThes 3rigqHo i3 3akoHoM Ykpainu «IIpo BimmycTkuy.
BignoBimHO 1Mo crateit 6 i 25 mBOTO 3aKOHY, TPUBANICTH OCHOBHOI
OIUTa9yBaHO! BIAIYCTKH JUIA iHBAIIJIB 3aJI€KHUTH BiJl TPYIH iHBaJiIHOCTI:
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I ra I rpyna iHBaJIiTHOCTI MalOTh MPABO Ha OCHOBHY OIIAYYyBaHy BIJIIYCTKY
tpuBanictio 30 nuis; Il rpyna iHBamigHOCTI Hajxae IMpPaBO HAa OCHOBHY
OIIadyBaHy BiJITyCTKY TPUBAJIICTIO 26 JHIB.

Momo nomatkoBoi BigMYCTKH 0Oe3 30epekeHHs 3apoOITHOI IDIaTH,
JUIS IHBANIAIB I TPHUBANICTh TaKOX 3AJICKHUTH BiJl TPYNH 1HBAIITHOCTI.
Jns imBamigis I Ta Il rpynu mepenbadeHa momaTkosa Biamyctka mo 60 nHiB,
a g imBamigiB Il Tpymm TpuBamicTe MOAATKOBOi BiAIYCTKH CKIIanae
1o 30 nuiBs.

OT)Xe, OCHOBHAa BIAIyCTKAa OIUIAYYETHCSA, a IOAATKOBA BIAIMyCTKa
€ HeOIUIa4yBaHOIO 1 3aJISKHUTh BiJl TPYIH 1HBAITHOCTI MpalliBHHUKA.

CTOCOBHO MpalleBIANITYBaHHS 0Ci0 3 IHBAJIIAHICTIO, TO MiAIPHUEMCTBA,
ycraHoBH, opranizamii, ®OII, ski MaloTh HaliMaHy poOOYy CHILy, HOBHHHI
3a0e3MeunTH MpaleBNAlTYBaHHs 0Ci0 3 IHBAJIAHICTIO B OOOB'SI3KOBOMY
MOPSAKY. 3TiHO 3 HOpMaMH, OCOOM 3 I1HBAJIJHICTIO MAlOTh CTAHOBHUTHU
4% Big cepemHBOI YHCENBHOCTI MTATHUX NpAIiBHUKIB 3a pik. SKmo x
KUTBKICTh TPAIliBHUKIB CTaHOBHTH BiX 8 mo 25 0cib, TO 0OOB'SI3KOBOIO
€ TIpaIleBIaITYBaHH X04a O oHie 0coOH 3 IHBAIIAHICTIO.

[IpoTe icHye HU3Ka MPOOIEM MO0 IMPALEBIAMTYBAaHHS OCi0 3 iHBaIix-
HICTIO cepel] IKUX BapTO BHIUTUTH OOMEKEHICTD CIIeIiali30BaHIUX POOOYNX
MicCIlp; Oap'ep IpH TpareBIAIITYBaHHI, 30KpeMa, (i3udHa HEAOCTYIHICTh
MIIMPUEMCTB, CTEPEOTHUITHE CTaBJICHHS POOOTOAABIIB LIOAO0 MOMIIUBOCTEH
JI0O Tpali 3a3HavyeHOi KaTeropii HacelieHHs; HHM3bKa MOTHBaLlis OCi0
3 IHBAJIIAHICTIO, SIKI CaMi HE BUSIBIISIOTH Oa)KaHHS MPAIOBATH; KBOTYBaHHS
pobounx Micup, IO BKIIOYAE BIJICYTHICTH (PIHAHCOBHX MOXKIJIMBOCTEH
pOOOTONABIIIB  Ta  IUICCHPSIMOBAHOI  MISUTBHOCTI  IIOJI0  CTBOPCHHS
CICIaTi30BaHUX POOOYUX MICIh JIJIS 0Ci0 3 IHBANITHICTIO, IO YCKIIAIHIOE
BUKOHaHHA KBOT [3].

VY pa3i HenoTpMMaHHS HOPMAaTHBIB IOJO MPALEBIAMITYBaHHSA 0Ci0
3 IHBaIIHICTIO 3aKOHOJABCTBOM YKpaiHW mnependadeni caskumii. Tak,
BimnoBigHO m0 crarti 20 3akoHy VYkpaiHum «lIpo OCHOBHM comiaimbHOI
3aXHIIEHOCTI 0ci0 3 IHBaNiAHICTIO B YKpaiHi», poOOTONaBII MAafOTh IOPOKY
crmauyBati 10 DOHIY COLIANBHOTO 3aXMCTY IHBAJINIB IITpadHi CaHKIIT,
SKIO CEePEeIHBOOOIKOBA YHCEIBHICTD MPAIFOIOYUX OCI0 3 1HBAIIAHICTIO
MEHINIA, HDXK YCTAHOBJICHO HOpMAaTHBOM. [l MiANPUEMCTB, 1€ MPAIIO€
Bim 8 mo 15 ocid, po3mip aaMiHICTPaTUBHO-TOCHOJIAPCHKUX CaHKIIIN
3a pobOoue MicIle, MPU3HAUCHE IS MpPAICBIANITYBAaHHS OCOOM 3 iHBaJi-
HICTIO, aJle HE 3alHATEe HEl0, BCTAHOBIIOETHCS B PO3MIpI OJIOBHHU
cepenHbOi piuHOI 3apo0iTHOI MJIaTH Ha BiJIOBIAHOMY IiJIPHEMCTBI,
YCTaHOBI, OpraHi3allii, BKIIFOYar04YX TPOMAJICHKI 00’ €JHAHHS OCi0 3 iHBaIIiA-
HICTIO Ta (hi3UYHMX OCi0, SIKi BAKOPHUCTOBYIOTh HaliMaHy Iparlfo.

BapTo 3a3HaunTH, MO NesKi KOHCTUTYIIIHI MpaBa i CBOOOIM JIOAWHU
i TpOMajsiHAHA, B TOMY YHCIi OCi0 3 IHBaJIIHICTIO IiJ 4Yac Nii BOEHHOTO
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CTaHy MOXyThb OyTu oOmexeHi. OcoOiuBOCTI opraHizamii TpymoBHX
BiIHOCHH 3a3HaueHi B 3akoHi Ykpainum «[Ipo oprasizamito TpymZOBHX
BiTHOCHH B yMOBaX BOEHHOI'O CTaHy» Bijx 15 Oepes3nst 2022 poky.

3aranom, 0OMEXEHHsSI CTOCYIOThCS YKIAJICHHS TPYAOBOTO OTOBOPY Ta
HaJ@HHA [IOPIYHHX BIANMYCTOK. Y KOHTEKCTI YKIAAEHHS TPYIOBOTO
JIOTOBOPY IIiJ] Yac BBEJCHHSA B Jif0 BOEHHOTO CTaHy, 3TiHO 31 CTaTrTero 2
3akony VYkpainum «[Ipo opranizamiro TpyZOBHX BIiJHOCHH B YyMOBax
BOEHHOTO CTaHY», BCTAHOBJICHO, III0 YMOBa BHUIIPOOYBaHHS AJsI IpalliBHUKA
Moke OyTm mepenbadeHa MpuW HOro MPHUHATTI Ha POOOTY OyIb-AIKOIO
KaTeropi€lo MpaliBHUKIB.

om0 HamaHHS IOPIYHOT OCHOBHOI BiAMYCTKHU MpAaIliBHUKAM i Yac il
BOEHHOTO CTaHy, cTarTelo 12 TOro X 3aKOHy mependadyeHo, II0 poOOTO-
JlaBellb MOXKE OOMEXHTH TPHBAIICTh TAaKOI BIAIyCTKH 24 KaJeHAapHUMH
JHSMU Ha MMOTOYHHMH poOoumii pik. Y BUNAIKY, SKIIO TPUBAIICTH IIOPIYHOT
OCHOBHOI BINIYCTKH IIepeBUINye 24 KaJeHOapHI IHI, 3aJWIIKOBI [IHI
BIIIYCTKH, MO He OyJM BUKOPHUCTAHI ITiJ] Yac BOEHHOTO CTaHy, MEPEHO-
CATHCS Ha TIEPioJ] MiciIsl MPUITHHEHHS 200 CKaCyBaHHS BOEHHOTO CTaHy [4].

VY mepiox BBEICHHS B JiI0 BOEHHOTO CTaHy, 3TiTHO 31 cTaTTeio 8 3aKoHy
Vkpaiau «IIpo opranizamito TPyIOBHX BIIHOCHH B YMOBaX BOEHHOTO
CTaHy», OCOOM 3 IHBANIOHICTIO, SKAM MEAWYHUMH PEKOMEHIAiIMU
NpOTUIIOKa3aHa po0oTa B HIYHUI Yac, HE MOXKYTb OyTH 3aJlydeHi A0 mpaii
B IIe#i mepioa 6e3 TX BIaCHOI 3rou.

OTmxe, Ha Cy4acHOMY eTari yKpaiHChKOTO CYCIIBCTBA BiJI3HAYAETHCS
3pOCTaHHS KUTHKOCTI OCi0 3 iHBamigHiCTIO. HasiBHICTH 3aKOHOMABYOI 0a3u,
sgKa PEeryJyiloe npaBa iHBaJiAiB y cdepi TPyJOBUX BIIHOCHH Ta OXOPOHHU
mpami, CBIMYATH TPO BAXKIUBICTH Ta HEOOXIJAHICTH 3aXOMiB A
3a0e3reveHHs] MOBHOLIHHOCTI JKUTTS IHBaNiAIB y cycmiuiscTBi. OXxopoHa
mpami Uis oci®é 3 IHBANITHICTIO BKJIIOYAE B ceOE KOMIUICKCHY CHCTEMY
3aX0/liB, CHPSAMOBaHMX Ha 3a0e3medyeHHs Oe3lMeKn Ta 3JI0pOB'S Mix 4Yac
TPYZOBOI MisIIBHOCTI. 3aXMCT TpaB 0ci0 3 IHBANITHICTIO BKJIIOYaE y cebe
3a00pOHY BCTaHOBJICHHS BHUIPOOYBANBFHOTO TEPMiHY TNPH IMPHAHATTI Ha
poboTy, 3a00pOHY OOMEKEHHS TPHUBAJIOCTI PIYHOT OCHOBHOI BIAIMYCTKH,
3a00pOHY HaIypOUYHHX POOIT 1 POOIT y HIYHKE Yac Oe3 IXHBOT 3rou Ta IHIII
nineru. [Ipote, icHYIOTh mpoOiieMH, sIKi BUMAraroTh HEraifHoOro BUPIIICHHSI.
30kpemMa, TpoOIeMH TIOB'SI3aHI 3 TIpaleBIAIITYBaHHSM IHBaNiOIB Ta
3a0e3rneveHHsM iX Oe3MeYHNX YMOB Npalli Ta SIKiCHOT OCBITH.

VY KOHTEKCTI BOEHHOTO CTaHy B YKpaiHi BCTaHOBJICHO CIIelliaibHi
npaBWiia JuIsd TPYJIOBUX BifHOCHH. JlaHi 3axoan BBeneHi 1is 3a0e3reyeHHs
e(heKTUBHOCTI Ipalli Ta 6e3MeKy rPOMa/ISH B yMOBAaX BOEHHOTO CTaHY.

Tomy, cydacHa nosiTiKa YKpaiHu Ma€ akIeHTYBaTH yBary Ha 3Mil[HEHHI
COLIaTBHOTO Ta MPABOBOIO CTATyCy iHBANIAIB, MOJIMIIEHHI YMOB IXHBOTO
JKHUTTSL.
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COLIAJIBHO-ITIPABOBE 3HAYEHHS YYACTI CYB’EKTIB
I'POMAJSAHCBKOI'O CYCHIIJIBCTBA
B IIPABOBOMY PET'YJIIOBAHHI COIIIAJIBHOI BE3IIEKHA

I'aeBmii Baaauciaas BagumoBuu
acnipanm xagheopu mpyooeo2o npasa ma npasa coyianrbHo2o 3a0e3nedents
Kuiscoruii nayionanvnui ynisepcumem imeni Tapaca Llleguenxa
M. Kuis, Yxpaina

ComianbHa Oe3neka CIyXdThb (YHIAMEHTAJIBHOIO OCHOBOIO IS
BWD)KMBAHHS Ta TIJHOTO iCHYBaHHS KOXHOI JFOUHN. TOMY IIIKOM IIPUPOJTHO
BUMaraTd ydacTi TpOMaJasH Yy TIPaBOBOMY pETyJIOBaHHI PEXUMY
COMLIaTBHOTO 3aXUCTy Ta OE3MEeKH IepiKaBH, aJDKE caMe B paMKax TaKoi
y4acTi MOXYTh OYTH TIOBHOIO MIpOIO BpaxoBaHi iX MOTpeOM B COLiaNIbHIN
Oesmeri. [lpuwiiMaroun 110 yBarM BaKJIMBICTh HPABOBOTO pEryJIOBaHHS
B comianbHid cdepi [auB., Hamp.. 1-3] 1 pomb Cy0’eKTiB BIagHUX
MOBHOBa)KEHb (SIK ITyOJIIYHOTO, TaK 1 MPUBATHOTO ITPaBa) B HOPMOTBOPYOCTI,
COLiaJIbHO-TIPaBOBa 3HAYMMICTh CY0’€KTIB TPOMAJSIHCHKOIO CYCIILIBCTBA,
mo OepyThb y4yacThb B IIbOMY Ipoueci (SKy BXe y Till 4M iHIIH Mipi
JOCTIKYBaJdl HAyKOBLI [AWB., Hamp.: 4; 5]), o4eBHIHA Ta BUIpPABIaHA
cepes iHIIOro HaCTYITHUMHU 00CTaBUHAMHU:!

1) cy0’ekTH TpPOMAIIHCHKOTO CYCIIJIbCTBA TEPEBAXHO MIFOTh Ha
HU30BOMY piBHI, 0€3MOCEpEeIHBhO B3aEMOJIIOYM 3 OKPEMHUMH 0CO0aMHU
(B TOMy 4HCHi 3 THMH, XTO 00 €IHAHUI CHUIBHUMHE iHTepecaMmH), sKi abo
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nepeOyBalOTh Yy BAXKHX KUTTEBUX CUTyalisiX, ad0 PU3HKYIOTH MOTPANUTH
B HUX (OTXe, Li Cy0’€KTH MOXYTh INPEICTABISATH IO3ULII TakuxX Joaen
1 TIPOMOHYBAaTH BaKJIMBI NPONO3MLIT 100 €(EeKTHBHOIO HOPMATHBHO-
MIPAaBOBOTO YHPABJIIHHA COLiaTbHOIO ceporo). Ciix HarolOCUTH HA TOMY,
IO TPOLEC MPAaBOBOTO PEryJIOBaHHS BHMAara€ IIIHOOKOTO EKCIIEPTHOIO
PO3YMiHHS HE IWIIe NPUHIHWIIB TpaBa, HOpM KOHCTHTYIHii Ta 3aKOHIB
VYkpaiHu, IHIIMX HOPMATHBHO-TIPABOBUX aKTiB (MIKHapOZHO-IIPABOBOTO
Ta HaliOHAJIBHOTO piBHIB), pimens KoncturymiiHoro Cyay VYkpainu
Ta €BpOINEHCHKOro cymay 3 IpaB JIIOAMHU, a W IOPHIWYHHUX, COLIaIbHO-
C€KOHOMIYHHUX, MOJITHYHUX 1 KYJIBTYpHHX HACIHIIKIB IPOIECY MPaBOBOrO
peryiroBaHHs. MikK THUM, Cy0’€KTH TPOMaASHCHKOTO CYCIUIbCTBA, SK
MpPaBUJIO, HE BOJIOMIIOTH TIIMOOKAM PO3YMIHHSM BiIMOBITHUX AaCIHEKTIB
NIPAaBOBOTO PETYNIOBAaHHA, HEOOXiTHMM i1 e(eKTHBHOTO 3/IMCHEHHS
NpaBoBOro perymoBaHHs. [Ipore, ciig migKpecnuTn, 1o Cy0’e€KTH
IPOMaJSIHCHKOTO CYCIIIBCTBA YAacTO CIICHIaNi3ylOThCsl B IEBHHX cdepax
OyTTs MromuHU (TPYH JIOACH, CYCHiTBCTBa B IUIOMY). B cmiry mporo, mi
Ccy0’eKTH: a) MOXKYTh 3aIPOIIOHYBATH CIIEIiali30BaHi 3HAHHS 1 MPAKTUIHAN
JTOCBiZT POOOTH Ha MICUAX, THM CaMUM JOTOBHIOIOYH TEXHIUHY IOPHUIMIHY
JiSUTBHICTF HOPMATHBHOTO XapakTepy; 0) MOXKYTh MEPENIKOKATH BIIPOBA-
JKEHHIO TIOMIJTKOBHUX MiAXO/IB B IIPABOBE PETYIIIOBAHHS COIIaIbHOI Oe3IeKkn
(B iHIIOMY BHOAJKy I MOMHJIKOBI MiJIXOAW MOTJIM O BHKOPHUCTOBYBATHCS
HOPMOTBOPYMUMH CTPYKTYpamH, SKUM HE BHCTa4yae TIIMOOKOTO PO3YyMiHHS
peasbHUX NOTpeO JIoJeH, sIKi a00 € collialIbHO Bpa3IMBUMH, a00 PU3UKYIOTh
CTaTH TaKMMHU B MaiiOyTHbOMY);

2) Oepyuyn yd4acTh B TMpPOICCI MPABOBOTO PEryJIOBAHHS COIIaIbHOT
Oe3neku, cyd’eKTH TPOMaJITHCHKOTO CyCIUILCTBA 3a0€31e4yI0Th MTPO30PiCTh
1 MiA3BITHICTh IFOTO MPOIECY, THM CaMHM 3alo0iraloud BiIXWIJICHHS BiX
OpIEHTOBAaHMX Ha JIIOAWHY MWIIXOMIB 3 OOKy CyO’€KTiB HOPMOTBOpPYOI
JUsUTbHOCTI. Buxoasum 13 Toro, mo rpoMajsiHChKe CyCITUIBCTBO BBAXKAETHCS
(hyHIAMEHTOM JEeMOKpaTii Ha BCiX pIBHAX OyTTA CyCHiNBCTBa (Ha HaIio-
HAJIBHOMY, JIOKQJIBHOMY Ta OpraHi3allifHOMy piBHAX), 3a0e3Mmedyroun
B JIICHOCTI €(peKTUBHY Ta MPO30PY AISUIBHICTh IEPXKABU Ta IHIIUX Cy0’€KTIB
nyomiuHo (i He myOJiuHO) BIaJHHUX MOBHOBAKCHB, 3aKOHOMIPHHM YHHOM
Taki Cy0’€KTM TaKOX CIpPHUSIOTh HAIKHOMY HOPMAaTHBHO-TIPABOBOMY
BIIPOBA/PKEHHIO TOJIITUKU COLAIbHOT OE3IEeKH, KOTpa MOBCSIKYAC MOBHHHA
BpaxoBYBaTH TOH (haKT, LI0 JFOJUHA, ii JKUTTS 1 30pOB’sl € Oe33anepeuHoI0
BUIIOI0 COIabHOK MiHHICTIO. [lpuiimMatoun g0 yBaru ToW (akrt, 10
JIFOIMHOLIEHTPUYHUHN TIIX1J] Y IPaBOBOMY PEryJIIOBaHHI COLiaJIbHOI Oe3neKn
€ nemo abCTpakTHUM (HEe3BaKarouM Ha Te, IO BiH BH3HAYAETHCS LIJIKOM
KOHKPETHUMU BHUMOTaMH 3arajbHOTO IIPaBOBOTO IPHHIMUITY JIIOAMHO-
HEHTPU3MY), CTa€ BKpail BAXIMBHAM, INO0 TPOMAIIHCHKE CYCIIIHCTBO
OXOILTIOBAJIO IHPOKE KOJO EKCHEPTiB (K HAYKOBIIB, TaK i MPAKTHKiB).
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3amydeHHs Takux (axiBIiB TapaHTye, IO CTaHAAPTH 1 HOPMaTHUBHU
couianbHol Oe3neku OyAyTh SIK BCTAHOBIIOBATHCS, TaK 1 NeperisiaTucs
3 ypaxyBaHHAM iHTepeciB yronuan. Llel miaxia BpaxoBye OaraTo acreKTiB
JFOJUHOLCHTPH3MY, SIK TEOPETHYHHX, TaK i NIPaKTHYHUX. TaKuM YHHOM, BiH
3a0e3revye MPaBOBOMY PETYIIOBAHHIO MDKIHCLHMIUTIHAPHY OCHOBY, THM
CaMUM CIIPHSIOYH PO3pOOLI HOPMATHBHOI 0a3u Uil MPAaBOBOTO PEKHMY
comianpHOI Oe3meku, ska Oyma O HAyKOBO CyBOpOIO, 30alaHCOBAHOIO,
aJICKBaTHOIO, ONTUMANFHOIO0 Ta e(peKTHUBHOIO. bimbmr Toro, sk BOadaeThcs,
y pe3ynbTaTi 3aIydeHHs Cy0’ €KTiB IPOMAaIsHCHKOTO CYCHUIBCTBA B MPOIIEC
MPaBOBOTO PEryJIIOBaHHS COIIalbHOI OE3MEKH CTBOPIOE YMOBH, IO
CHPUSIIOTH CTa0UIbHOMY (DYHKIIIOHYBaHHIO MEXaHi3My 3BOPOTHOTO 3B’SI3KY.
Lls craGunrpHICTB, y CBOIO 4epry, TrapaHTye, IO IOJITHKa COLIalbHOTO
3aXHCTy (K Ha opraHi3alifHOMY piBHi, Tak 1 Ha Jep)KaBHOMY piBHi)
3aIMIIAETHCS HE TUIBKM aJaNTHBHOIO, ajie W MiJJIa€ThCsl BIIOCKOHAJICHHIO,
0COONMBO B IUTAaHI 33J0BOJICHHS BiTYYTHHX IOTPEO COMiadbHO BpPa3IHBIX
BEpPCTB HACEJICHHS B IIMTAHHAX COLIAIBHOT Oe3NeKy;

3) 3amyueHHS CyO’€KTiB TPOMAITHCHKOTO CYCHINBCTBA IO TIPOILECY
MIPaBOBOTO DETYIIOBAHHS COI[albHOI O€3MeKHu J03BOJIsIE MOOITi3yBaTH Ta
e(EeKTHBHO BHKODHCTOBYBAaTH pECYpcH JUIA HAJIEKHOI MIATPUMKH
COMLIabHO-TIPABOBOTO ~ PEKUMY  COIIIAJIFHOTO  3aXHCTy B  JICPKaBi.
Sk mpaBuio, cy0’€KTH rPOMATHCHKOTO CYCIUILCTBA OPraHi3aliiHoOro THITY
MArOTh JIOCTYII IO BAXKJIMBUX JJIsl €(pEeKTUBHOI HOPMOTBOPYOCTI Ta KOHTPOITIO
3a HOPMOTBOPYICTIO pecypciB, a camMe — J0 JIOACHKOrO KariTtaiy,
IHHOBAIlIMHUX TEXHOJIOTiH, WPAKTUK, (IHAHCYBaHHSA TOIIO. BiATak,
MOE/IHAHHS HOPMOTBOPUYOTO TMOTEHLialy Cy0’eKkTa Ipolecy MpPaBoOBOTO
pEeryJIIOBaHHs COLIANBHOI OE3MeKH 13 pecypcaMu cy0’ eKTiB TpOMaSIHCHKOTO
CYCHIJIBCTBA JJO3BOJISIE HAWOUIBII ONTUMAIBHO Ta €PEKTUBHO JOCSITTH METH
MIPAaBOBOT'O PETYJIIOBAHHS, a TAKOXK METH 3a0e3NeUeHHs COollialIbHOI Oe3rekn
Ha BIJIIOBITHOMY piBHIi (HaLliOHAJILHOMY, JJOKJILHOMY Ta OpraHi3aliifHoMYy).

OTxe, K BOAUaeThCs, 3a0€3MEUCHAS YIaCTi Cy0 €KTIB TPOMAISHCEKOTO
CyCIIUTBCTBA y TIPAaBOBOMY PETYIIIOBaHHI comianbHOI Oe3mekn B YKpaiHi
BIINOBIA€ K CydYaCHMM KOHIICIIIISIM TPOMAASHCHKOTO CYCILILCTBA,
Tak 1 MUISIM COIIAaJbHOrO 3aXWCTy Ha HAIiOHAJBHOMY, MICIICBOMY
Ta oprasizaiiitnoMmy piBHsIX. OJJHaK BiJICYyTHICTh HAJIE)KHOTO 3aKOHOJIaBUOTO
pEryJIloBaHHs TakKol ydacTi TpPOMAaJChKOCTI MOXKE IiJipBaTH CUCTEMY
couianbHOT 0e3MeKH, 0 € HENPUUHATHUM JUIsl IPABOBOI, IEMOKPATUYHOT Ta
couianbHol AepkaBu. it eeKTHBHOrO BHpILIEHHS Ii€i MpoOjeMu cTae
HEOOXiHMM  CIIOYaTKy TPOSCHUTH  IIPaBOBHH  craTyc  Ccy0’€eKTiB
TPOMAJISTHCHKOTO CYCIIJIbCTBA, SIKI OEpyTh y4acTh y NPAaBOBOMY PETYJIIO-
BaHHI comiasbHOI Oe3rekn B YKpaiHi, IO € NHTaHHSIM, KOTpE JOCi
3aJIMIIAJIAC HETIOMIUYCHOK YKPAaTHCHKMMH BYCHUMH.
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MEJIALIA AK CITIOCIb BUPIHIEHHSA TPYJIOBHUX CITIOPIB

TI'onuap Onexcanapa I'ennaniiBHa
cmyodenmka 1 Kkypcy opyeoeo (mazicmepcbko2o) pisHs oceimu
Gaxynvmemy npasa, 2ymMaHimapuux i CoyianbHux HayKx
Kpemenuyyvkuii nayionanvnuii ynieepcumem
imeni Muxaiina Ocmpoepadcbkoeo
m. Kpemenuyk, Yrpaina

VY cyuyacHMX yYMOBax NpaBOBOTO PEXHUMY BOEHHOTO CTaHy, OJHUMH
3 HAWMOIIMPEHIMNX MpPaBOBUX CIIOPIB € IHIWBIAyalbHI TPYIOBi CIIOpH,
SKi BUHHKAIOTh Yy 3B’S3KY 3 HHM3KOIO NPHYMH HEBIOBOJCHHS MpPAIiBHUKIB
4yepe3 MpPU3YNUHEHHs TPYJOBOTO JIOTOBOPY, HEBHILIATH 3apOOiTHOT ILIATH,
CKOpPOYEHHsI YW 3BUILHEHHS MpPAI[iBHHUKIB, OTOJIOUICHHS MPOCTOI TOIIO.
3a3BU4al, OCHOBHHUMH METOJIAMH BHPILICHHS TAaKHX CIIOPIB 3aJIMIIAETHCS
ixHe cynmoBe BperymoBaHHA. Lleil Meronq Mae JOCUTH TPYAOMICTKY
NpoLeAypy Ta He B YCIX BHIAAKax 3aJ0BOJIbHSIE OOHMIBI CTOPOHH,
a BUpIIICHHS IHAWBIAyaJbHUX CIOPIB € JNOBrOTEPMIHOBUM 31 3HAYHHMH
BUTpaTaMu (HaIllpuKiaJ, Ha aJ(BOKATa, CyJOBi 300pH, MOXINBI E€KCIIEPTU3N
3a HEOOXIJTHOCTI).

Sk anprepHaTHBa €(EKTUBHIMIOrO, OUIBII IIBUKOTO, MEHII 3aTPAaTHOTO
METOJy I03aCylOBOI0 BHPIIICHHS TaKHX CIIOpIB, SIKMH I1O3BOJHTH IBOM
CTOpPOHAM TIPUHTH IO CIUIFHOTO PIlIEHHS Ta 3aJ0BOJBHHUTH CBOi iHTEpecH
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i OIMH OJHOTO BHUCTYNA€E Mejiamis. 3a3HAYMMO, IO MeIialisi B TPYAOBHX
criopax — Iie HOBHi crioci0O BUpinIeHHs KOH(IIKTIB MiX poOOTONaBISMHU Ta
NpaliBHUKaMH, OUIBII THYYKHH 1 TAKWH, IO JIOTIOMAarae BPETYJIOBAaTH CIIip
Ha yMOBAax B3a€MHOI [TOBAary OAWH JI0 OHOTO.

MerToro ipoBeNeHHs TOCTIKCHHS € aHajli3 BUPINICHHS TPYIOBUX CIOPIB
IUIAXOM Mefiamii, 11 JOUITbHICTE Ta TEPCIEKTHBAa PO3BUTKY B YMOBax
CHOTO/ICHHS.

Y cywacHiff mitepartypi Wi 1HOWBIAyaJbHHAM TPYZOBUM CIOPOM
PO3YMIIOTh HEBPETYJIbOBaHI PO30IKHOCTI, SKI BHHHUKIN MK POOOTOJaBIIEM
1 TpaIliBHUKOM MO0 3acTOCYBaHHS HOPM TPYAOBOIO 3aKOHOMABCTBA
200 yMOB ITpalii, SiIKi He B 3M031 BUPIIIUTH IUITXOM NepeMoBHH [1].

Koncrurynist Ykpainu 3aKpilunioe mpasa JIIOUHU Ta TapaHTye IpaBo Ha
ix 3axucr, B T.4. i TpynoBux. Crarrero 55 Koncruryuii Ykpainu BU3Ha4yeHo,
10 KOXKEH Ma€ IMpaBo OyAb-sKMMU HE 3a00pOHEHHMH 3aKOHOM 3aco0aMu
3aXMIIaTH CBOi IpaBa i CBOOOIM BiJ MOPYIIEHb i MPOTUIIPABHUX IOCSTaHb,
Ta ab3.2 cr. 124 mepembadeHO, MO0 3aKOHOM MOKe OyTH BH3HAYCHHA
000B’SI3KOBHH HOCYOBHH MOPSIOK yperymoBanHs cropy [2]. Crarrero 221
Komekcy 3akoniB mpo mpamo (gami — K3nll) Ykpainm Bu3HaueHo, 0
TPYZOBI CIIOPH PO3TIANAIOTHCS KOMICIIMU 3 TPYAOBHUX CIIOPIB, MiCIIEBUMH
3aranmpHUMH cynamu. CTarTero 222 K3nll YkpaiHu BCTaHOBJIICHO, IO
BiZmoBinHO 10 3akoHy Ykpainu «IIpo Memialiito», TpyAOBi CIIOPH MOXKYTh
OyTH BperysboBaHoO nuUIsIXoM Memiaii [3].

Cepenl MIKHApPOIHHMX AaKTiB, MO PETYJIOIOTh 3aCTOCYBaHHS Memiarii
BuAiIsA0TE Pekomennariii Pamqu €Bporrm R Ne(2002)10 «IIpo memiartiro
B IMBITbHUX crpaBax» Bif 18 Bepecus 2002 poky Ta Pexomenparii paau
€ppormu Ne R (98)1 «Illogo memiarii B ciMeiiHUX crpaBax» Bif 21 ciuHs
1998 poxky.

o x e meniamiero? B m. 4 cr. 1 3akony Ykpainu «IIpo meniamito»
(mami — 3akoH) BH3HAYEHO, IO Meiallis — Iie 1M03acy/I0Ba, JOOPOBLIbHA,
KOH(}ieHIiitHa, CTPYKTypoBaHa NpOILEAypa, MiA Yac sSKOi CTOPOHH Hepes
Memiatopa (MezmiaTopiB) 3amobiraroTh BHHUKHEHHIO a00 BPETYILOBYIOTH
CITip HUIIXOM TepeMoBHH [4].

barato HaykoBLIB IpOSIBISIIOTh 3HAYHUI IHTEpeC 1 BEIyTh JKBaBi
MUCKyCIi MO0 Mefiamii SK METOAy BHUPINICHHS TPyAoBuX cropiB. Tak,
M. B. Cokin po3risiHyB mpo0ieMaTuky po3B’si3aHHS CIIOPY 3a JIOIMOMOTOI0
NPUMHPHOT KOMICIT Ta HE3aJIeKHOr0 MOCepelHUKa Ta NPUHIIOB 10
BUCHOBKY, 10 MOCEPEIHHULTBO Yy BUPIIICHHI TPYAOBHX CHOPIB— L€ CIIOCIO
BUPILIEHHS TPYIOBOTO CHOPY Y SIKOMY Oepe ydJacTh TPETsl CTOpOHa, (QYHKILis
SKOT 30CEpe/PKYEThCS Y TNPUHHATTI pPeKOMEHAAIiHOro pilleHHs, ske O
moromorsio  po3’szate cmip [5]. T. O.IlogkoBeHKO MeToj Memiarii
pO3IIIAAE SIK Iporpamy HPUMHPEHHS, 3aBISIKH SIKi CTOPOHM YNPaBISIOTH
caMHM TIPOIIECOM BPETYIIOBAHHS KOHQIIKTY Ta Pe3yJbTaTOM B KOMILIEKCI
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3a B3a€MHOIO 3roioro cTopiH [6, c. 31-38]. Ha nymxy O. B. beninincekof,
Menianis nepeadadae BUpilIeHHS KOHQIIKTHOI cuTyauii KoH}igeHIiTHUM
Ta JMOOPOBUIBHUM CIocoOOM, JIe¢ MeHiaTop JOTPHUMYHOYHCh YIiTKOi
MIPOLEAYPH, CIPHUSIE Y IPOBEACHHI MPSIMUX IIEPETOBOPIB MK CTOPOHAMH ISt
00paHHs HAalKpaIoro pilieHHs 1010 BUpilIeHHs npoduemu [7, ¢. 92-100].
B. . Bypsak meniariro po3riisigae sSK CHOCIO BHpIMICHHS TPYAOBHUX CIIOPIiB
yepe3 MOOPOBUTBHUI TMOPSIOK IX BHPIMIEHHS 32 JAOIOMOTOIO ITIEPETOBOPIB
i3 3alpoIIeHHSM MeJiaTopa, METOI0 SKOTO € WPUHHATTA pIlIeHHS,
sIKE 3aJI0BOJIBHUTH 0OHU/BI CTOpOHH [8].

Ha wmamy aymky, Memiaiis $SK METOA BHUPINICHHS IHIWBIIYaJIbHHUX
TPYIOBHX CIIOpIB — 1€ IPaBOBHH JOCYJOBHW MpPOLEC BUPILICHHS
KOH(IIKTHUX CHTyaliii MK poOOTOJABIEM 1 NPAIiBHUKOM IILIIXOM
MIEpEroBOPIB 13 3alpoIIeHHSM TPEThOi CTOPOHH, SIKa € HEYIEepeIKEHOIO,
HE3aJIeKHOI0, KOMIIETCHTHOIO Ta MAa€ JOCSITH TaKOro pillleHHs, sike O
3aJOBOJILHWIIO OOMIBI CTOPOHM cmopy. Ponmbs MenmiaTopa mpH BHUpIIICHHI
IHINBIyadbHOTO TPYAOBOTO CIIOPY IOJISTAE y AOTIOMO3i CTOPOHAM IITH Ha
MOCTYTIKY Ta TPUHHSATH PIlICHHS, sSIKe O 3aI0BONBHSIO OOHUIBI CTOPOHHU 200
3aMpoIIOHYBaTH CTOPOHAM BapiaHTH pillleHb, AKi BOHH HE BUKOPHCTOBYBAIIH.

OCHOBHUMH TI€peBaraMu HaJ IHIIMMH CIIOCOOaMH BHUPIIICHHS CIIOpiB
MeIiaTHBHOTO MeTony €: 1) moOpoBibHICTE; 2) KOHQIICHIIHHICTE, TOOTO
aHl CTOpPOHM aHI MeJiaTop BIJMOBIAHO J0 3aKOHy HE MaloTh IpaBa
posronomnryBaTi KOH(DIIEHIIHHY iH(pOpMaIlito, SKIIO CTOPOHH B IOTOBOPI HE
JIOMOBHJIMUCH TIPO 1HIIE ¥ y pa3i SKIIO I1e He IepeadadeHo UM jKe 3aKOHOM.
Meniatop MoOKe pO3roJIollyBaTd KOH(iNEHHIHHY iH(OpMAIilo OTpUMaHy
BiJl OJTHIET CTOPOHM 1HIIIH JIMIIe 3a 3rou nepiroi. Meaiatop He MOXxe OyTH
JIONMUTaHUH SIK CBIJIOK Yy crpaBi (IIpoBapKEHHI) 100 iHpopMarlii, sika crana
HoMy BioMa Mg dYac MIATOTOBKM Ta TMPOBEACHHS  MeJiaril;
3) HelTpabHICTh, HE3aJEXKHICTh Ta HEYNEPeMKEHICTh MenmiaTopa mepen
CTOpPOHaMHM, OpraHaMHu JEp>KaBHOI BJIAIHM Ta MICIIEBOTO CaMOBPSIYBaHHS;
4) caMOBHM3HA4YCHHS Ta DPIBHICTH TpaB CTOPIiH Ja€ iM MpPaBO CaMOCTIHHO
obuparu MemiaTopa, BU3HAYATH MEPENIK MUTaHb, SKi iM TOTPiOHO BUPIMINTH,
BapiaHTH BpPETYJIIOBaHHA KOH(JIKTIB, 3MICT yroau 3a pe3yjbTaTaMu
Meiarii, CTPOKH Ta CIocoOr 1X BUKOHAHHS, Ta iHI MHTAHHSA MO0 CIIOpY;
5) THYYKICTh Ta ONEPAaTHBHICTh, aJKE LIeH CIIOCI0 YMOXKIIMBIIOE CTOPOHAM
00roBOpeHHs BCiX JeTajell Cropy Ta MOUIYK HaWOUIBI BUTITHOTO JUIS 000X
CTOpPiH BHXOJY 3 KOH(IIKTY, HE 0OMexyroun cebe y 4aci; 6) eKOHOMHICTb,
CTOpPOHaM He TOTPIOHO BUTpavyaTH KOLITU HA 3aJy4eHHsl eKCIEPTiB, OILIaTy
MOCITYT aJBOKaTa, Cy/I0Bi 3aTparty 1a iH. [4].

VY 3apyOiKHIN NpakTHL Meliamilo yCHiniHO Ta e(eKTHBHO BUKOPHCTO-
ByIOTh SIK CHOCIO BUpIIIEHHS I1HAWBIAYalbHUX TPYAOBHX CHODIB.
Hanpuknan, B8 Kanani 060B’s13k0BO € mporieypa IPpUMHUPEHHS Y BUPIIICHH]
TPYINOBUX CIIOPIiB KOMIIETEHTHHMH OpraHaMH IIOAO IHIIUX CIoco0iB
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3axucTy cBoix mpaB. Y 1947 poui B CIIIA crBOpHiaM cremiajibHy
OenepanbHy ciayxOy 13 Memiaumii Ta NPUMHPIMBHX mpouenyp. Tak,
YperyJIloBaHHSI TPYIOBHX CIIOpPiB MiX HpoCHiiIkamMH Ta poOOTOAABISIMU
3amydatoTb MinicrepctBo mpari CHIA sx He3ane)XHOro MHocepeTHHKA.
Y kpaiHax €Bponu ycHimHO (YHKIIOHYIOTH MEIiaTHBHI crocodu
npuMupeHHs, 30kpemMa y Himewunni — @enepanbHuii coro3 Memiarmii
B ekoHoMmimi Ta coepi mpari (Bundesverband Mediation in Wirtschaft und
Arbeitswelt), skuit mpamroe Hamx PO3BHUTKOM 1 MATPUMKOI Meiarii sk
3aco0y BUpIIICHHA KOH(QIIIKTIB, HaJaHHAM IITPUMKH Ui HaBYaHHSI Ta
MiZABUINEHHS KBaui(ikailii MexiaTopiB, PO3pOOICHHSAM 1 MiATPUMAHHIM
CTaHAapTiB Mexialii ¥ eTUYHMX HOPM, SIKHX MaloTh JOTPUMYBaTHCS
MeniaTopaMH B po0OoTi i3 po3B’si3aHHs KOHQIIIKTIB; y Benukiit bpurawnii gie
KOHCYJIbTaTHBHA CIy)k0a mnpumupenHs i apOitpaxy (Asac Codes of
Practice), 3aBmaHHsM sIKOT € CIPHUSHHSA PO3BUTKY BHPOOHHYMX BiTHOCHH
i po3B’s3aHHA KOHGIIKTHHX curyamii; y IliBmenniii Kopei 3akoHOM
«[Ipo Bpery;IOBaHHS TPYIOBHX CIIOPiB» BU3HAYAETHCS CHUCTEMa BPETYIIIO-
BaHHS, SKa BKIIOYA€ TWPOIEAYpPY IPUMHPEHHS, Memialii, apOiTpaxy,
€KCTPEHOTO BPETYIIOBaHHS, IOOPOBUIFHOIO BPETyNIOBAHHS Ha IiACTaBi
yroau abo KOJIeKTUBHOTO q0r0oBOpY [9, c. 38-45].

TakuMm YwHOM, Mpomeaypa Memiamii st 000X CTOpPiH € TPOCTOI0
Ta 3pO3YMINIOI0 s BCiX ydyacHHMKIB. Uepe3 Takuii MeETOH CTOPOHH
E€KOHOMJIATh CBIi Yac, TPOIIOBI KOIITH, 30epiraloTh CHPUSTIMBUN MIiKpO-
KJIIMaT y KOJIEKTHBI Ta KOH(JIIKTHA CUTYyallis He HaOyBae po3rojiocy, 4uM
30epiraeThCsi TapHa pemyTalfis Ak poOOTOAAaBIll, TaK 1 MpalliBHUKA.
[MpuitHATTS ydacTi y BHUpIlIEHHI KOH(QUIIKTY HE BHU3HA€ BHMHY Y4YacHHKa
cniopy. CTOpoHH caMi OOHparOTh MEiaTopa, SIKUi € HEHTPAILHOK TPETHOIO
oco0oto. MeniaTop 3a HassBHOCTI OCOOMCTOT 4M (piHAHCOBOI 3aIliKaBJIEHOCTI,
10 MOKE MPHU3BECTH JI0 KOHQUIIKTY iHTEpeciB, 3000B’s3aHUII MOBIIOMHUTH
npo 1e croponu. [IpobreMHUM NHUTaHHAM, SKe MOTpedye pillleHHs, Ha HaIry
IIYMKY, € HEIOCTaTHE PO3MOBCIOKECHHS JaHOTO CIIOCO0Y i Yac BUPIMICHHAS
TPYHOBUX CHOpiB B YKpaiHi. MOXIHBO, Taka TEHACHIS iCHYe depes
HOBU3HY METO/y Ta HEOOi3HaHICTh POOOTOIABIIB 1 MPaliBHHUKIB, HU3bKY
MPaBOBY KYJIBTYPY, III0 BUKJIMKAE HEMOBIPY A0 11bOro Merony. Hamu npomno-
HYETBCSl MOMYJISIpU3allis Medianil HUIsIXOM IPOBENeHHS 1H(pOpMAIiiHO-
PO3’SICHIOBAILHOT pOOOTH cepell HAaceNIeHHs, TPOBEJCHHS Opu(iHTiB, Hapas
1m0/10 ii epeKTUBHOCTI Ta peHTa0eIbHOCTI BUPILIEHHS TPYAOBHUX CIIOPIB.
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BIIIMB KOHIENIIi YETBEPTOI MPOMMCJIOBOI PEBOJIIOIIIT
HA PUHOK TA YMOBH ITPAIII B I'AJIY3I TPYJIOBOI'O ITIPABA
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Bnitky 2021 poky KaGiner MinictpiB VYkpainm (KMY) cxBaims
moctaHoBY Ne 750 «Illomo copusHHS BIPOBAIKEHHIO TEXHOJIOTi9HOTO
migxony «lamyctpis 4.0» B Vkpaini» [1]. 3rigHo 3 HElO, MIATPUMYETHCS
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npomo3uliss MiHiCTepcTBa €KOHOMIKM Ta 3aTBEpAXKYyeTbesi IloyoxkeHHs
II0/I0 3alpOBa/UKEHHS 3rajaHoro mixxoxmy. PerioHanbHi opraHu Biaau
OTpUMaJIM BKa3iBKy CIIPHATH CTBOPEHHIO Ta (YHKIIOHYBaHHIO LEHTPIB
BIPOBADKEHHS TEXHOJOTTYHOTO minxony «lumyctpist 4.0».

3aranoM BHWINE3TaAaHWN HOBUH TEXHOIOTIYHUN MiIXill XapaKTepH3y-
€ThCs K YeTBepTa MPOMHKCIIOBA PEBOIIIONIS. BoHa BH3HAYae MOTOYHMI eTan
TEXHOJIOTIYHOTO PO3BUTKY, SIKHH € II(PPOBOI0 TpaHC(HOpMAITi€t0, aBTOMATH-
3amiero Ta 00’egHAaHHAM (i3MYHUX, TUPPOBUX 1 OIOJOTIYHHX CHCTEM.
TepMmin BBemeHUH Ui ONMHCY HOBOi €pH IPOMHCIOBOCTI, /€ MepemoBi
TEXHOJIOTIi, Taki SIK LITyYHHH IHTENEKT, IHTEepHET peuei, oOpoOka JaHuX
BEJIMKOTO 00CATY, POOOTOTEXHIKAa TOWIO, IHTETPYIOTHCS Y BHPOOHMUUI
nporecd [2]. PazoM 3 nuM BOHA Ma€ MIMPOKWIl BIUIMB HAa Pi3HiI acmeKTH
CYCHIJIbCTBA, BKJIIOYHO 3 €KOHOMIKOIO, TPYJOBHMH BiJHOCHHAMH, OCBITOIO
Ta COLIaNEHIMH CTPYKTYPaMH.

Aptomarmzariss Ta OUQPOBI3aAIlil NPU3BOAATH OO 3MIiH Y MeETOAax
BHPOOHHUIITBA, YIIPABIIiHHS Oi3HECOM, a TAaKOXK BIMAararoTb HOBUX HaBHYOK 1
migxoniB g0 mpari. OcHOBHI pucH YeTBepTOi MPOMHUCIOBOI PEBOIIOLIT
BKIIIOYAIOTh B ce0e CHIIBbHY 3aJeKHICTh B CydacHHX iH(OpMamiiHIX
TEXHOJIOTiH, MOJJIMBOCTI MAaCOBOTO II€PCOHANI30BAHOTO BHPOOHUIITBA,
rnobaipHe MiTKIIOYEHHS Ta OOMIH NaHUMH MDK TPHCTPOSIMH, a TaKOX
BUKOPHCTAHHS aHAIIITUKY JUTS IPUHHATTS PillieHb.

3po3ymino, mo koHmemniis «lugyctpii 4.0» Ge3nocepeHbO BIUIMBAE Ha
poboui MicIs, YMOBH Ta pHHOK mparli 3arajom [2, 3]. HoBa epa mexanizartii
Ta aBTOMATH3allii, OCWICHA IM(POBI3aIli€l0 Mpalli, MPEACTaBIsIE COOO0
BUKJIMKH, SKI HEOOXiTHO BUPINIyBaTH 3 BUKOPHCTaHHSIM IIPaBOBHX
IHCTpyMEHTIB. BHHHMKAIOTh MHUTAaHHS TPO Te, HACKUIBKH LIBHJKO PEryJIO-
BaHHA MOXXE IPUCTOCOBYBATHCS [O TEXHOJOTIYHOTO PO3BHUTKY, a/pKe
IIpaBOBa CHCTEMa YacTKOBO IIAMANA€ ITiJ] BIUIMB TEXHOJIOTIYHMX 3MiH
1 9acTo CIiye 32 HUMHU.

Brmmme konmenmii «lamyctpii 4.0» y TpymoBoMy IpaBi MICTHTB y c00i
HU3KY KIIOYOBHX BHUKJIHKIB, BKIFOYHO 3 BTPaTOI POOOYHMX Micub depes
aBTOMATH3allil0 1 poOOTH3ALlII0, @ TAKOXK CHOCOO0AMH PEeryJIFOBaHHS CHTYaIlil
3 BHMKOPUCTaHHSM ICHYIOUMX TpPaBOBMX IHCTpyMeHTiB. Hacammnepen
HEOOXITHO pPO3pOOMTH 3aKOHH, IO BHU3HAYAIOTh MaWOyTHE PHUHKY THpalli,
BPAaxOBYIOUHM BIIPOBA/UKEHHS HOBITHIX iH(OpMaliiHUX TEXHOJOTIH, 10
BKJIIOUa€ B ceOe peryJiroBaHHS 3alHATOCTI Ta ajanTalilo 10 HOBUX (GopMm
pobotu [2]. BaknuBuM acmeKTOM € HaBUaHHS Ta mepekBamidikais
NPALiBHUKIB U1l pOOOTH 3 HOBHMH TEXHOJIOTISIMH, @ TaKOX BCTaHOBIICHHS
HOpPMaTHBIB O€3MEKM Ta OXOPOHHM THpali B YMOBaX BIPOBAKEHHS
ABTOMATHU30BaHUX cucTeM i poboTis [3].

Heo0ximHO po3TIsSHYTH MOKJIMBICTH HaJaHHS COLIANBHUX TapaHTIN st
MPaLiBHUKIB, BPAaXOBYIOYM BipOTiTHICTh 3MEHIIEHHS KUTBKOCTI POOOUMX
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MicIb 4epe3 MpolLecH aBTOMaTH3allil, 0 BKII0Yae B cebe po3poOKy 3aX0lIiB
coliabHOT MATPUMKH JUISl TUX, XTO BTPATHB POOOTY Yepe3 BIPOBAIKEHHS
HOBUX TEXHOJIOTiH. BaIIMBMMHK acrieKTaMu TakoXX € PEryJlOBaHHS yMOB
BigmaneHol poOoTH, ii HOBHX MoJeNeH, oIuiaTa Tparli, MUTaHHSA 3aXUCTY
MAaHUX Ta O0COOMCTOI KOH(QINCHIIMHOCTI TMpamiBHUKIB y OHOPOBOMY
CEPEeIOBHIIII.

Kpim toro, HeoOximHO mependauntu 3abe3nedeHHs PiBHUX MOXKIHUBOC-
Tell Ta BINCYTHICTh AWCKPHMiHAIl NPamiBHUKIB Ha OCHOBI CTaTi, BIKY,
HAITlOHAJIHOCTI, OCBITH TOHIO B KOHTEKCTI BIUIMBY HOBHUX TEXHOJOTIH
Ha puHOK mpami. CIil CIpHATH COLIaJIbHOMY Jiallory Ta y4acTi 3allikaB-
JICHUX CTOPiH y (opMyBaHHI Ta peaii3ailii MOJITHKH TPYIOBOIrO IpaBa
Y BIIOBIAHOCTI 710 KOHIeMii YeTBepToi mpoMHUCIOBOT PEBOJIIOLII.

OnmHUM 3 MOXJIMBUX HalpsMKiB PO3BHTKY TpPYyJOBOTO MpaBa, CIIHpPaio-
yrch Ha KoHuemniiro «lHmyctpii 4.0», € CHIBCTaBICHHS HAIiOHAIHLHOTO
3aKOHOJIABCTBA 3 MDKHApPOJHUMH CTaHIAPTAMH Ta PEKOMEHJIAMIsIMH, II0
BMU3HAYAIOTh OCHOBHI NPUHLIMIN Ta TpaBHia PETYIIOBAHHS TPYIOBHX
BiIHOCUH y cydacHoMy cBiTi [3]. JlowijJbHO BpaxoByBaTH JOCBiJ Kpai,
SIKi BK€ BIPOBAKYIOTh HOBI TEXHOJIOT11 y cepi mpari, Ta agantyBart ix 10
BJIACHUX YMOB Ta TOTped. BaxkimBo Takoxx 3abe3nednTH eQeKTHBHUN
MOHITOPHHT Ta KOHTPOIB 3a JOTPHUMAHHSM TPYIOBOTO IIpaBa y BiAIIOBij-
HOCTI 70 KoHIemnii YeTBepTol MPOMHUCIIOBOI PEBOJIOII, a TAKOX 3aXHCT
NpaB Ta IHTEPECiB NPAIiBHUKIB Y pa3i BAHUKHEHHsI CIIOPIB Ta KOH(IIKTIB.

Omxe, BrpoBapkeHHs1 KoHuenuii «[Haycrpii 4.0» y TpynoBomy mpasi
noTpedye MOCTIITHOTO OHOBIICHHS 3aKOHO/ABCTBAa 3 METOI0 3a0e3reyeHHs
CHpaBe/UIMBUX YMOB IIpalli Ta COILaJbHOI0 3aXUCTy NPAIiBHUKIB B yMOBax
IIBHUJIKO MiHJIMBOTO TEXHOJIOTTYHOTO CEpPEIOBHUIIA.
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CTPOKOBI TPYIOBI JIOTOBOPHU MEJATOT'TYHUX
MPALIIBHUKIB 3AKJIA/IIB 3ATAJIBHOI CEPE/IHHOI OCBITH
TA PIILIEHHSI KOHCTUTYLIHOI'O CY1Y YKPATHU
Ne 1-P/2023 BIJ 07.02.2023: JESIKI IPOBJIEMHI TUTAHHS

3andiposa Terana AnaTtoaiiBHa
OOKMOp OPUOUHHUX HAYK,
npoghecop xagedpu mpy0oeozo npasa ma npasa coyiaibHO20 3a0e3neyeHHs.
Kuiscoxuii nayionanvnuil ynisepcumem imeni Tapaca Llleguenxa
M. Kuis, Yxpaina

07 motoro 2023 poxy Koncrurynilinum Cynom Ykpainu (nani — KCVY)
yxBasleHo pimreHHs Ne 1-p/2023 y cmpaBi 3a KOHCTHTYLIHHAM HOAAaHHIM
56 HapomHUX [emyTariB YKpaiHd Immoao BigmoBigHocTi KoHcTHTymii
Ykpainu (KOHCTHTYLIHHOCTI) ab3ally TpeTbOro YACTHHHU Ipyroi cTarTi 22
3akony Ykpainu «IIpo moBHy 3arajpHy CEepemHIO OCBITY», 3TiIHO 3 SKUM
ab3ar Tperiii wactmHU Apyroi crarti 22 3akony Ykpainm «IIpo moBHY
3araipHy cepeqHro ocBiTy» Bin 16 ciuns 2020 poky Ne 463-IX BuzHano
HEKOHCTUTYIIHHUM [1]. VYV 3B’s3Ky 3 YXBaJCHHSIM TakKOro pillleHHS
Ha MPAKTHUI[l BUHHUKIIO P 3alMTaHb 1100 TOTO, SIKi CaMe MPaBOBI HACIIIKU
take pimienHst KCY nopomkye. Came niid mpoGemi Oyzie NpUCBSUEHO JaHy
nmyOJTiKanio.

Oxpemi nuraHHs npaBoBuX HachinkiB pimenb KCY Ta mnpobiemHi
aCIIeKTH BIUIMBY OCTaHHIX Ha PETYJIOBaHHS TPYAOBHX BIJHOCHUH PO3IJISi-
Jlanucs, 30Kpema, y mpamsix Takux BueHux: 0. Bapabam, B. Bpuniesa,
II. Cremok, Il. Tkauyk, B. Tuxwii, }O. Toguka, B. Illanosan, B. Bene-
nikros, M. [amus, B. lep6una, O. ApomeHko.

BimnosimHo 10 a63. 3 9. 2 c1. 22 3akoHy Ykpainu «IIpo moBHY 3araipHy
cepenuio ocBiTy» Ne 463-IX Big 16.01.2020 (mabpaB unHHOCTI 18 GepesHs
2020 poky, mami — 3aKOH) «IeJaroriuHi MpaiiBHUKA JEPKABHUX 1 KOMY-
HAJIbHUX 3aKJaiB 3arajibHOI CEPeIHBOI OCBITH, SKI JOCAIJIMA MEHCIHHOIro
BIKy Ta SIKUM BHIUIA4y€ThCs IEHCIs 32 BIKOM, NPAlIOIOTh Ha OCHOBI
TPYOBHX /I0r0BOPiB, 10 YKJAJAKOThCA CTPOKOM Bil OJHOI0 10 TPHOX
pokiB» [2].

3rigHo 3 a63. 2 ma. 2 n. 3 posminy X «[IpukiHueBi Ta nepeximHi
MIOJIO)KEHHS» 3aKOHY KEpIBHHKIB JAEp)KaBHUX 1 KOMYHAIBHHX 3aKJajiB
3arajbpHOi CepeIHbOI OCBITH 3000B’3aHO NPUIIMHUTH OE3CTPOKOBI TPYHOBI
JIOTOBOPH 3 TI€JAaroriYyHUMH IPaliBHUKAMH TAaKUX 3aKJIQJiB OCBITH, SIKMM
BUILTAYYETHCS TI€HCIA 3a BIKOM, 3 OJHOYACHMM YKIAICHHSIM 3 HHUMH
TPYIOBUX JOTOBOPIB CTPOKOM Ha OJUH piK [2].
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AHaJti3 HaBeIEHOTO IT0JI0KEHH (HaBiTh OBEPXHEBHUI) CBITUUTH IIPO TE,
mo a03. 3 4. 2 ct1. 22 3aKoHy BiIpi3HAETHCS 3a 3MiCTOM Bix a03. 2 .. 2 m. 3
po3niny X «[IpukiHIleBi Ta MEpexXiiHi MMOJIOKEHHS», IO BUKIHKAE TICBHI
MUTAHHS II0JI0 BIATOBITHOCTI TaKOTO IOJIOKEHHS BUMOTaM 3aKOHOAABYOT
TeXHIKH (OJHAK IIe MMTaHHA MOTpedye OKpeMoro JociikeHHs). KpiM Toro,
IIPUBEPTA€E yBary ocTaHHE (POPMyITIOBaHHSA «OIHOYACHE YKJIAJEHHS 3 HUMH
TPYZOBUX JIOTOBOPIB CTPOKOM Ha OfuH pik». OTxke, OyKBaNbHE TIIyMayeHHS
3aKOHY CBigUWTh, II0 3 TAaKAMH MpAIiBHUKAMH O0OOB’SI3KOBO MAarOTh
YKJIagaTHCS CTPOKOBI TPYIOBI JAOTOBOPH Ha OAWH pik. Jlami, MO CIIHBY
I[LOTO POKY, TAKOI'0 000B’s3KY BXKE HEMAa€ 1 TYT poOOTOAaBEIh CAMOCTIHHO
npuiiMae pilleHHs IOJ0 YKJIAJAEHHS UM HEYKJIaJCHHS TaKoro TPYAOBOTO
JTOTOBOPY 3 II€I0 KATETOPIED OCBITSIH.

Takum umHOM, noumHarouu 3 junHA 2020 3 memaroramu JepXaBHHUX
1 KOMyHaJIBHUX 3aKJaJiB CEpPeIHbOI OCBITH, SIKUM BUIUIAUYETHCS MEHCIS 3a
BIKOM, YKJIQIQJINCS TPYAOBi JOTOBOPH CTPOKOM BiJl OJJHOTO /10 TPHOX POKIB.
Jesxi megaroru Oyiw 3BUTFHEHI Bifjpasy IO CIUTUBY CTPOKOBOTO TPYAOBOTO
JIOTOBOPY, 3 PEIITOI0 B MOAAIBLIOMY YKJIAQJAINCS HOBI TPYAOBI JOrOBOpH
(TeX, K MPaBUIIO, CTPOKOM Ha OJHH PiK).

07 motoro 2023 poky Koncrurymiitnum Cynom Ykpainu (mani — KCY)
yxBaneHo pimenas Ne 1-p/2023 (mami — Pimenns KCY), 3rimaO
3 sgxkuM abs3al TpeTi dYacTWHM Jpyroi crarrti 22 3aKoHy BH3HAHO
HekoHCTUTYLIHHNM [1]. B a63. 7 pimenns Ne 1-p/2023 KCV 3a3Hauus, 110
YCTAQHOBJICHHS JUIsl MEIarOTiYHUX MPAIBHUKIB JEpKaBHUX 1 KOMYHaJIbHUX
3aKJajiB 3arajbHOI CEepeIHbOI OCBITH, SIKI JOCSINIM TEHCIHHOTO BIKy Ta
OTPUMYIOTh TEHCII0 32 BIKOM, MOJJIMBOCTI YKJIaJCHHS 3 HUMH BHKJIFOUHO
CTPOKOBHX TPYZOBHUX JOTOBOPIB, Ha BIIMiHY BiJI MeIarOriYHMX MpalliBHUKIB
JIep)KaBHUX 1 KOMYHaJbHUX 3aKJIaliB 3arajbHOI CepeqHbOI OCBITH,
SKI He JOCSINM TIEHCIHHOTO BIKYy Ta HE OTPUMYIOTH NEHCII 3a BIKOM,
CTaHOBUTH O€3IiJICTaBHE Ta HEOOIpyHTOBaHE OOMEXEHHS NpaB LUX Oci0
y TPYIOOBHX BiIHOCHHAX 3a O3HAKOI BIKy Ta HOPUAWNYHAM (HAKTOM
OTpPUMaHHS TeHCii 3a BikoM [1].

Otxe, micist TPOX POKIB 3aCTOCYBaHHS IMOJOXEHHS a03. 3 4. 2 cr. 22
3aKoHy BHU3HAHE HEKOHCTUTYIIHHMM. OCKUIBKH 3 YAaCTHHOIO IMEAaroriyHux
MPAaLiBHUKIB, SKI MIAMAZaId M JiF0 HEKOHCTUTYIIHHOIO IMOJI0KECHHS
3aKoHy, TpPYZOBI BiJHOCHHHM BX€ TPHUIHUHWINCS, 3 IHIIOK YaCTHHOIO
TaKi TPYIOBI BIIHOCHMHU TPUBAIOTh, BBAYKAEMO, 10 XapakTep NPOOJIEMHUX
MUTaHb 1 TUIH CUTYyallill CyTTEBO BIAPI3HAIOTHCA. 3 OIISAAY Ha OOMEKEHHS
y 0o0cs3i, y maHiil myOnikamii MU PO3TJSIIAEMO JIMIIE TOW BUIAIOK, KOJH
TPY/ZOBI BIIHOCHMHM 3 TMEAAaroramu, sKi OTPHUMYIOTH II€HCIIO 3a BIKOM,
TpUBaJIM/TPUBAIOTH miciis Jrotoro 2023 poky.

3rigao 3 mrcrom MOH Ne 1/3836-23 Bix 20.03.2023 «... Akwo 0ozosip
6ye ykaadenuti 0o 07.02.2023, xoau Piwenus Koucmumyyitinozco cyoy
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Ykpainu wooo eusnanna abzayy mpemwvoco uacmunu Opyzoi cmammi 22
3akony Yxpainu «llpo nosuy 3acanvhy cepeonio 0c8imy» He GCMYNUILO
6 0ito, 6iH OyOde paxyeamucs OlOYUM MA YMOSU, KL 8 HbOMY 3A3HAYEHI,
maromes oompumyeamuca cmoponamuy. Takum umHoM, MOH dakrrnuno
3aIPOMOHYBAB MPOAOBKUTH M0 HEKOHCTUTYIHHOI HOpMH [3].

Po3risiHeMO KOHKpETHHH NpHKIad. SIKIIO CTPOK TPyHOBOTO JOTOBOPY
3aKiHgyeThcs y 4depBHI 2023, TO 3aKiHUEHHS CTPOKY TaKOTO TPYHOBOTO
JIOTOBOPY «aBTOMAaTUYHO» € TMIJCTaBOIO Il MPUIMHEHHS TPYJOBUX
BigHOCHUH. [Ipu 1IbOMY 3BEpTaEMO yBary, 110 CTaHOM Ha uepBeHb 2023 a63. 3
4. 2 cT. 22 3aKoHy, KUl nepenpdayaB CTPOKOBI TPYAOBI JJOTOBOPH JUIS TAKHX
OCBITSIH, BTPATHB YHUHHICTh, ajie, ne-(pakTo, y maHii cuTyalll BiH MPOIOBKYE
CBOIO JIiIO.

[Moromxyemoch, IO TOJIOKEHHS PO CTPOKOBICTh TPYJIOBUX JOTOBOPIB,
YKJIAJAEHUX 3 TIeAaroriYHMMH IIpaniBHUKaMH MEHCIHHOTO BiKYy, CTaHOM
Ha JaTy YKJIQJAEHHI Takoro JoroBopy Oymo milicamm. Bowo,
X04 1 mependavano IMOTIPIICHHS CTAHOBUINA TIPAIiBHUKA, ale Y3TOIKYy-
BaJIOCA 3 YMHHUM 3aKOHOJABCTBOM Ykpaiau (tomy cr. 9 K3mll Ykpainu
y AaHOMy pasi He Morua 3actocoByBaTuch). OmHak 07 mororo 2023 poky,
ko KCVY Bm3HaB monoxeHHs a03. 3 4. 2 cr. 22 3aKOHy HEKOHCTHTY-
[ifHAM, Ha HaIlle TIePEeKOHAHHS, CUTYAIlisl SMiHHIACS.

3rigHo 3 4. 2 cr. 23 K3nll YkpaiHu cTpokoBHM TPYHOBHH JOTOBip
YKJIQJA€ThCsl Yy BUNAAKaX, KOJM TPYAOBI BITHOCHMHH HE MOXYTh OyTH
BCTAHOBJICHI HAa HEBU3HAUYEHHUN CTPOK 3 ypaxXyBaHHSIM XapaKTepy HacTYyMHOT
poboTH, abo ymOB i BUKOHaHHS, a0 IHTEpEecCiB MpaliBHUKA Ta B IHIIUX
BUIAJIKaX, MependauyeHux 3aKOHOAAaBYMMH akTamMu [4]. B maHomy pa3si
CTPOKOBI TPY/IOBI JIOTOBOPH YKJIAJATUCS Yepe3 «IHIII BUMAIKH, Iepe0adeHi
3aKOHOJABUMMU aKTamu». BBaxkaemo, mo 07 mrororo 2023 Taka migcraBa
Bigmanma. bimpme TOro, crajyo BimoMO, MO0 JaHa IiJCTaBa CYNCPEYHUTH
Koncturynii Ykpainu, a Bigrak ii 3acrocyBaHHS (DaKTHYHO CTaHOBHTH
MOPYIICHHS TPYIOBHUX TIPaB OCBITSAH, 3 SKUMH OyJl0 YKIaJeHO CTPOKOBI
TPYIOBi JOTOBOPH.

BignosimHo 10 a63. 3 m. 9 mocranoBu Ilnenymy Bepxosuoro Cymy
VYkpainu Ne 9 «[Ipo mpakTuky po3misiy CyldaMu TPYIOBHUX CIIOPIB» Bif
06.11.1992 «Ockinvku 32i0n0 3 4. 2 cm. 23 K3nIl mpydosuii 0ocosip na
BU3HAYEHUT] CMPOK YKIAOAEMbCA auwe y pasi, Koau mpyoosi iOHOCUHU HA
HeBU3HAYeHUll CMpPOK He Modice Oymu BCMAHOBNEHO3 YPAaXyBaAHHAM
xapaxkmepy pobomu abo ymos ii euxomauusa, abo inmepecie npayisnuxa
(Hanpuxnao, uoeo OajicanHs), abo 6 IHWUX 6UnaoKax, nepeobayeHux
3AKOHOOAGUUMU AKMAMU, YKIAOEHHS MPY008020 002060Py HA GU3HAUECHUI
CMPOK npu i0CYMHOCMI 3A3HAYEHUX YMOE € NIOCMABOI0 O1A 8UIHAHHA
11020 HeOTCHUM Y YaACMUHI 6U3HAYEHHA cmpoKy [5].
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TakuM YMHOM, 3 YypaxyBaHHSIM 3a3HAYCHOIO BHIIE, BBAKAEMO,
mo 07 mororo 2023 poky, xoiu Oyino yxsaneno pimeHHs KCY, BuHukia
mijcTaBa Uil BU3HAHHS HEAIHCHUM CTPOKOBOTO TPYJOBOTO JOrOBOPY
Yy YacTHHI BU3HAYCHHA CTPOKY, OCKUTBKH BimmoBigHO mo 4. 1 cT. 9 K3mll
YKpaiHn yMOBH TpYyJOBHX JOTOBOpiB, $Ki MOTIPHIYIOTH CTaHOBHIIE
NPAIiBHUKIB MOPIBHAHO 3 3aKOHOJABCTBOM YKpaiHM IIpoO  TIpamio,
€ HelIHCHUMH.

VY manoMy pasi, Ha Haml TOTJISAA, HAHOUTBIT ONTUMAIBHUN 3 TOUKH 30pYy
JIOKTPUHH TPYIOBOTO TpaBa «BUXiI» MOJATA€E y TEPEBEICHHI IENaroris,
SKMM BHIUIQUy€ThCS TIEHCIS 3a BIKOM, 3a Haka3oM poOOTONaBI Ha
0e3cTpoKoBi TPYAOBI HoroBopu. Takuii BapiaHT BUpILIEHHS aHOT MPOOIeMHU
JIO3BOJIUTH TIOHOBUTU TIIpaBa TNEJAaroriyHWX MpAIiBHUKIB, SKi YIPOJOBXK
TPhOX POKIB TOpYyLIyBaJMCS Ha IIJCTaBi HOpMa, siKa HE BiAIIOBiJae
Koncrurynii Ykpainu.
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JESIKI IUTAHHS IIO10 ITOCATOBUX OCIB JJEP)KABHOI
MUTHOI CJIYKBH YKPAIHA

IBaukoBchka BikTopia BsayecsiaBiBHa
3000y8auKa Opy2020 (Mazicmepcvkozo) pieHs 0cgimu
Jloneyvxuil Hayionanvuutl yrieepcumem imeri Bacuna Cmyca
M. Binnuys, Yrpaina

EdexruBHicTs aepkaBHOI cioyx0M B YKpaiHi B yMOBaxX CbOTOJCHHS
€ B@KJIMBUM YHHHHKOM 3a0e3rnedeHHs (QyHKIIOHYBaHHS JepKaBH, alpKe
JIep)KaBHI OpraHd IOCIJal0Th BaKJIMBY pOJIb B CydacHId YKpaii,
3a0e3nevyroun JepXaBHY 1 MOJITHYHY cTabiapHOCTI. Hanexna pobora
JIep>)KaBHOTO MEXaHI3My 3aJeXHTh BiIl SKICHOTO KaJpoOBOTO CKIaxy, came
TOMY BiJl KOMIIETEHTHOCTI JI€PKABHUX CIY’KOOBIIiB, iX MOpaJbHUX SIKOCTEH
1 AUTOBOT aKTHBHOCTI 3aJIC)KUTh €()EeKTUBHICTH AeP>KaBHOTO yIIPABIIIHHS.

OCHOBHMM HOPMAaTHBHUM aKTOM, IO PETyJIOE 3acaiy Jep>KaBHOI
cryx6u € 3akoH Ykpainm «[Ipo nmepxkaBHy ciayxOy», KA BH3Ha4ae
TMPUHITUIA, TPaBOBi Ta OpraHi3amiiiHi 3acaay 3a0e3medeHHsA ITyOiivHOi,
npodeciitHol, TONITHYHO HeynepemKeHol, e(QEeKTUBHOI, OpIEHTOBaHOI
Ha TPOMaJSH JIepXKaBHOI CIIyKOH, sika (PyHKIIOHYe B iHTepecax IepKaBu
1 CyCIIJIBCTBA, & TAKOX MOPSJOK peaiizaiii rpomazsHamMu YKpaiHU mpaBa
PIBHOTO TOCTYITY JIO JACPIKAaBHOI CITY»KOH, IO 0a3yeThCsl HAa TXHIX 0COOMCTUX
sKocTsiX Ta JocarHeHHsX [1]. Tak, 4. 2 cr. 1 3akoHy Bu3HadeHO, MLIO
JIepXKaBHUN CITyKO0OBEIb — I1¢ TPOMAJISSHUH YKpaiHu, sSKUil 3aiiMae mocaiy
JIep>)KaBHOI CIIy>kOM B OpraHi JiepKaBHOI BJIaJH, IHIIOMY JIep)KaBHOMY
oprai, oro amapari (cexpeTapiari), ofepXKye 3apo0iTHY IJIaTy 3a paXyHOK
KOIITIB JIeP>KaBHOTO OIO/DKETY Ta 3[IHCHIOE BCTAHOBIICHI JUIA IIi€i Tocaan
MTOBHOBa)KEHHSI, 0€3M0CepeIHbO OB’ s3aH1 3 BHKOHAHHAM 3aBIAHb 1 PYHKIIN
TaKOTO JIEP’KaBHOTO OpPraHy, a TaKOX JOTPHUMY€ETHCS MPHUHIHIIB JIEPKABHOT
CITYKOH.

Cniz 3a3HaYUTH, 1110 3 MOMEHTY BBEJICHHSI BOEHHOTO CTaHy Ha TEpUTOpIl
Ykpainu ocoOnuBO0 yBarorw Hajinena JlepxaBHa MuTHa ciyx0a Ykpainu
(mami — Tepxmurciyxoa).

Chiz 3a3HaYUTH, 10 3 MOMEHTY BBEJICHHSI BOEHHOTO CTaHy Ha TEpUTOPIl
VYkpaiHu Ta 3MEHIIEHHs! KUIBKOCTI IYHKTIB NEPEeTHHY KOPJOHY YKpaiHH, Ta,
B CBOIO Yepry, 301IbLIEHHS TOBAPOIIOTOKY Ha THX, L0 3apa3 (GYHKIIOHYIOTb,
e(eKTHBHE BUKOHAHHS I10C3JOBMX OOOB’S3KIB mpauiBHHKaMu [leprkaBHOT
MUTHOI ci1y>x0m Ykpainu (nani — [epxmurcityx0a) Mae 0COOJIMBO BaKIIMBE
3HAYEHHS.
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Hepxxmurcitykba € IEHTpaJbHHM OpraHOM BHKOHAaBYOi  BJIAJH,
JUSUTBHICTB SIKOi CIIPSIMOBYETHCSI Ta KOOpAMHYeThess Kabinerom MinicTpiB
VYxpainu yepe3 Minictpa ¢inancis [2]. @yHKIT Ta TOBHOBAXEHHSI CITy>KOU
3akpituieHi 'y IlocranoBi KMY «IIpo 3aTBep/ykeHHS TIOJNIOKEHB IIPO
JepxaBHy mnomaTkoBy ciyxOy VYkpainm Ta JlepkaBHy MHUTHY CIyXOy
Ykpainm».

OcHoBHUMHE 3aBHaHHAMH JIepKMHUTCITYXOM €: 3a0e3ledeHHs MHUTHOI
0e3meKn Ta 3aXHCTy MUTHHX IHTepeciB YKpaiHH, CTBOPEHHS CIPHATINBIX
YMOB [IJIsl PO3BUTKY 30BHINTHHOCKOHOMIYHOI MisIIBHOCTI, 30epeKeHHS
HaJIe)KHOTO OajaHCy MK MHTHMM KOHTPOJIEM 1 CHpOLICHHSIM 3aKOHHOT
TOpTiBIIi, 3a0e3MeueH s peaizalii Jep>kaBHOT HOMITHKH Yy cdepi 60poThOU
3 TPaBONOPYIICHHSMH IIiJI Yac 3acCTOCYBaHHS 3aKOHOJABCTBAa 3 IUTaHb
JIep)kKaBHOI MHTHOI CIIpaBH, 3amo0iraHHs Ta TPOTHIIl KOHTpadaHmi,
060pOTHOM 3 MOPYLIEHHSIMU MUTHHAX TpaBui [3].

Hepxxmurciryx06a nmie Ha ocHOBI [IpaBmin BHYTpIOIHBOTO CITy:KOOBOTO
posmopsiky anapary JlepxaBHoi MUTHOI ciyx0u Ykpainu [4]. BpaxoByioun
MOBHOBa)XEHHS, T0cagoBa ocoba JlepKMUTCIy)kOM TIOBHHHA MaTu
mpo¢iTbHY OCBITY, TIIMOOKI 3HAHHSA 1 AOCBiA, 00 3a0e3MeYnTH TOTPUMAHHS
MHUTHHX IIPaBUJI Ta MPOIEAYp I Yac MepeMilIeHHs] TOBapiB Yepe3 MUTHUH
KOPZOH.

MinictepcTBoM (iHaHCiB cinbHO 3 [epxxmurciyxooro, HarionansHum
areHTCTBOM 3 MHUTaHb JAep>kaBHOI ciayxOu 3a crpusHHs [loconsctBa CIIA
Ta MpeiacTaBHUITBA MiKHapoaHOI opranizaiii 3 Mirpauii B Ykpaini Oyio
OpraHi30BaHO Ta TIPOBEACHO TECTYBAHHS IPAliBHUKIB TEPUTOPiabHUX
MiIPO3/UTiB MUTHOT CITy>KOM 3 MUTaHb KBaJidikaii Ta OinaroHaaiiHOCTI.

IMocamoBi ocobu JlepkMUTCIY>KOM TOBHHHI OyJaM TIPOHTH TECTH
Ha 3HAaHHI aHTUKOPYIIIIHHOTO Ta MHTHOTO 3aKOHOAABCTBA, 3araybHi
3110HOCTI, 0cOOJIIMBO a0CTPaKTHI, YUCIIOBI Ta CIIOBECHI MIPKYBaHHS, a TAKOX
Ha OJaroHamiffHICTP — 1€ TICMXOMETPUYHHUHM TECT, INpHU3HAUYCHHUH IS
BUSBIICHHS O0Ci0, $Ki CXWIbHI J0 KOHTPIPOAYKTUBHOI TOBEOIHKH Ta
MOPYIIeHb Ha pOO0YOMY MICIIi, BCTAHOBJICHUX IpaBuiI [5].

6 xBitHsa 2023 mo BepxoBHoi Pamu Oyno BHECEHO MPOEKT 3aKOHY MPO
BHECEHHS 3MiH JI0 MMUTHOrO KojeKkCy YKpaiHM I0JJ0 BCTaHOBICHHS
0cO0NMBOCTEH MPOXOJPKEHHSI CIIYy)KOM B MUTHUX OpraHax Ta IMpPOBEICHHS
aTtecrarii mocagoBux ocio MutHux opranis (Ne 6490-x).

3aKOHOIPOEKT, 30KPEMa, MPOIOHYE: 3MIHUTH MPOLEAYPY MPOBEICHHS
KOHKypCHOro BizbOopy Ha mocaay ['onoBu JlepkmurcityxOu; nependadae
3alyd4eHHsl JI0 TPOBEICHHS BIJKPUTOr0 KOHKYpCy Ha mocaxny [ oioBu
JlepxMuTCITy>kOM  MDKHapoJHHMX  €KCHEpTiB; Hajae 1paBo [ 0JOBi
Jlep>xMuTCITy>)KOM TIpU3HAYaTH CBOIX 3aCTyNHHKIB 3a mojgaHHsM [Ipem’ep-
MiHiCTpa YKpaiHH BiINOBITHO OO TPOTMO3HUIii Takoro ['0JoBH, a Takoxk
CKacoBy€ HEOOXiHICTH TMOTOoMkeHHs 3 Minictpom ¢inaHciB Ykpainu
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NPU3HAYCHHS! Ha MOCaau Ta/ab0 3BUIBHEHHS 3 IM0Caj IHIIMX KEpiBHUKIB;
3alpOBAJUTH IIOPIYHUM 30BHIIIHIN He3aJdeXHUH ayauT e(eKTHBHOCTI
JUSUIBHOCTI MUTHHX OpraHiB, HETaTWBHUH BHCHOBOK 3a pe3yJIbTaTaMy
NPOBENCHHS SIKOTO € TIICTAaBOK JUIA 3BUIBHEHHS [OJIOBH; NPOBECTH
OTHOpPA30BY AaTeCTAIlil0 MHUTHHKIB JUIi BCTAaHOBJICHHS BiIITOBIITHOCTI
3aliMaHii mocaji, 3HAYHO MABUIIATH PO3MIPH OKJIAIIB MUTHUKIB, PAKTHIHO
MPUBOAAYH iX IO PIBHSA OKJIAIB iXHIX KOJIET Y CyCimHIX KpaiHaX, a TaKOX
BCTAaHOBUTH 3aJISKHICTh OKJIAIIB BiJ PiBHA MPOKUTKOBOTO MiHIMyMY [6].

Takox, Ans HaJmeXHOTO peQOpMyBaHHS MHTHOI CIyXOHM HEOOXimHO
CKOPOTHTH aJIMIHICTpaTHBHI TIPOLENYpH, 3HU3UTH TEXHIYHI Oap'epw,
30KpeMa MPUCKOPHUTH yiiaganHs 3 €C Yroau npo OIiHKY BiAMOBIAHOCTI Ta
NpUHHATHICTH TpOoMHCIOBOI nponykuii (ACAA), IOIMPUTH AiI0 Yyroau Ha
BCl CEKTOpW NMPOMHCIIOBOCTI. A Tepexil Ha eJIEKTPOHHI CHCTEMH MHUTHOTO
KOHTpPOJIIO Ta O(OPMIICHHS BIiAIIOBIJHHUX JIOKYMEHTIB JO3BOJHTH 3HH3UTH
OpsIMi KOHTaKTH 3 JACP)KaBHUMH CIY>KOOBLSIMA MUTHHLI Ta 3a0€3Ie4UTh
NPO30pHI Ta aBTOMATH30BAHUIT IPOIIEC MUTHOT'O KOHTPOJTIO.
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_JOCBIJ CIIA IIOJIO TEPKABHOI MIITPUMKHU 5
BINCBKOBOCJIYKBOBIIIB, BETEPAHIB I YWIEHIB IX CIMEA
Y COEPI IPO®ECIMHOI CAMOPEAJIIBAILIL

Ierpuk Osnena JleoniniBHa
KAHOUOAam HAyK 3 0epiHCaA8HO20 YAPABIIHHA, O0YeHn,
odoyenm Kagedpu KpUMIHATLHO20 NPABA Md NPAocy 003l
Hayionanvuuii ynieepcumem « Yepuicigcoxa nonimexuixa»
M. Yepnizis, Ykpaina

Sk mokasye MDKHApOJHHMH JOCBij, JepKaBHE CIPHUSHHS Yy IIpare-
BJIAIITyBaHHI Ta CaMO3alHATOCTI BIHCHKOBOCITY)KOOBIIB, BETEpaHIB
ATO/OOC i wuneniB ix ciMedl € OZHMM 31 CTpaTeriyHMX HANPAMKIB
colianbHOI MIATPUMKH BETEpaHIB 3arajoM, aJuKe J03BOJIIE PO3BUBATH
Manuii Ta cepenHiit 6i3Hec B YKpaiHi, YaCTKOBO 3MEHINYIOUN HAaBAHTAKCHHS
Ha (iHaHCYBaHHS comiansHOI cdepu [1, c. 23].

VY KOXHIii eKOHOMIYHO-PO3BHHEHIN KpaiHi ICHYIOTh BIAaCHI IHCTPYMEHTH
Ta CTpaTerii MATPAMKH BETEpaHiB y cepax MpaneBIalITyBaHHS Ta MiAIPH-
€MHHIITBA, SIKI € ¢(PCKTMBHUMHU Ta MOKA30BHMH IS HACHigyBaHHS. Tomy
BBKAEMO 3a HEOOXIJHE IPOBECTH aHAI3 MEPEAOBOrO IHHOBAIIHHOIO
JIOCBIy JePyKaBHOT MiATPUMKH BifCHKOBOCITYKOOBI[IB, BETEPaHIB 1 YICHIB iX
cimell y cdepi ixHpoi npodeciiiHoi camopearizanii Takoi ycHilHoi KpaiHu
sk CrionyueHi llltatn AMepuky, 110 JacTh MOKJIMBICTD BUBUUTH TO3UTHBHY
MPaKTHKY JIep)KaBHOTO PETYIIOBaHHS MHUTAHHS MIATPUMKU KpaiHW BHIIE-
Ha3BaHOI KaTeropii rpomMassiH.

Tak, roBOpsYM NpO IOCBIJ MATPUMKH BeTepaHchbkoro Oi3Hecy B CIIA,
MOXHa CTBEp/XKYBaTH, IO B JaHOMY KOHTEKCTI caMe IPOIIO3HILis
cnpoBokyBana nonwurt. IHimioBani y 80-90-x pokax MOYaTKOBI yMOBH st
CTBOPEHHS BETEpAaHCHKOTO Oi3HeCy, HaJaHHSI TIO3WK 1 KPEeOUTyBaHHSA,
3HAWIUIM BIATYK Cepel] BETEPaHCHhKOI CHUIBHOTH Ta B aMEPHUKAHCHKOMY
cycninbeTBi 3aranoM. [Iporsrom HacTynmHux 10 pokiB BHHHMKIA TMOTpeba
Yy CTBOpPEHHI OKpeMol IHCTHTYLIi — YIIpaBiIiHHS BeTepaHCHKOro Oi3Hecy Ta
101 Mepexi JIOKATbHUX IEHTPIB 3aUIs MOJajbIIOr0 CHPHSIHHS PO3BUTKY
BETEPaHCHKOTo Oi3Hecy.

Taxox 3315151 3a0e3neueH s MoTped IrpoMajisiH y TpaneBlallTyBaHHi /i€
Henaprament mnpani (The Department of Labor). Bin anminictpye
(henepanbHe TPyAOBE 3aKOHOIABCTBO, 1100 TapaHTyBaTH NpaBa NpaliBHUKIB
Ha CHpaBeiuBi, Oe3Me4yHi Ta 370pOBI YMOBM Ipali, BKIIOYAIOUU
MiHIMallbHY TOTOJMHHY 3apOoOiTHY IUIaTy Ta OIUIaTy ITIOHAJHOPMOBHX,
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3aXMCT BiJ JWCKpUMIHAIII TIpH TNpaleBIalliTyBaHHI Ta CTpaxyBaHHS
Ha BHUITAJIOK 0e3pO0iTTs.

[Mpu [denapramenti npaui aie Ciryx0a mmparneBiamTyBaHHs Ta HaBYaHHS
BerepaHiB (VETS), mo Hagae mOCIyrHm aMepuKaHCHKAM BeTepaHaM
Ta BICHKOBOCITY>KOOBIIIM, $Ki 3BUIBHSIOTBCS 31 CHyXOW, TOTyroud IX
JI0 TIOBHOIIHHOI Kap’€pH, HAAAI0YH PECYPCH Ta JIOCBiJ IpaleBIallTyBaHHS,
a TaKO’K 3aXMIIAI0YN IXHI IpaBa Ha MPaNEBIaIlITyBaHHS.

Cnyx0a NpONOHYe TOCIYrM 3 TIPAaLEBIAIITYBaHHA Ta HaBYaHHS
BeTepaHaM, sSKi MalTh Ha II€ NPaBO, 4epe3 HEKOHKYpeHTHy IIporpamy
JepkaBHUX TpanTiB «Po6oui Miciist s Betepanisy» (Jobs for Veterans State
Grants Program). 3a mi€l0 HporpaMor0 KOINTH BUAUISIOTHCS JCPKaBHUM
areHTCTBaM 3 IMpaleBJallITyBaHHS MPONOPLIHHO KUTBKOCTI BETEpaHiB,
AKI HIyKaroTh poOoTy B ixHpoMy mTati. Takoxx VETS mnpuiitmae ckapru
Ta PpO3CIilye NOpYyImIeHHS 3aKkOoHy IIpO IIpaBa Ha IpaleBJIAIITYBaHHS
Ta 3alHATICTH BiliCBKOBOCTYXO00BIIB 30poitHnx cun CHIA, skuit 3axwumae
IpaBa Ha MpaleBIalITyBaHHs Ta 3a0e3Medye NpaleBIallTyBaHHs BEeTepaHiB,
pesepBicTiB 1 wieHiB HamioHambHOI TBapmii micis 3akiHYEHHS CTPOKOBOI
CITy>kOH, a TakoX 3a00pOHSE TUCKPUMIHALIIO IPH MpaIleBIaITyBaHHI depe3
MUHYTi, TETIEPIITHi 91 MaiOyTHI BilicbkoBi 000B’s13KkH [2].

Bomgnouac mnpm Jlemapramenti icHye KoOHCyNbTaTHBHHE KOMITET
3 MHUTaHb TpaleBIAlITYBaHHS, HABYaHHS Ta B3a€MOJIl 3 pOOOTOAABISIMU
BETEpaHiB, CTBOPEHUIT JUIsl OL[IHKK MOTped BETepaHiB y MpaleBIallTyBaHHI
Ta HaBYaHHI, a TAKOXK IXHBOT iHTerpalii B podouy cuny. Bin Bu3Hauae, ko0
Miporo mporpamu Ta 3axomu [lemapramenty mpaui CHIA 3an0BonbHAIOTH
Taki MOTpeOH, Aomomarae TMOMIYHMKY MiHicTpa mpami 3 NHUTaHb Mpare-
BJIALITYBAaHHS Ta HaBYaHHS BETEpaHiB y poOOTI 3 poOOTOAABISIMU IIOIO
nepeBar IpaleBIalTyBaHHs BETEpaHiB, a TAaKOX HaJae PEKOMEHAALil Moo
HaBYaHHS Ta poOOTH 3 pOOOTOAABISIMH 3 METOIO CHPHSHHS IpaleBIaIlTy-
BaHHIO BeTepaHiB [3].

YTpoBa/KEHHsT Ta TOJAJIBIIOTO aKTHBHOTO PO3BHUTKY 3700yna HHU3Ka
mporpaM Aep>KaBHOI MIATPUMKH, 10 BUHUKIM BHACIIIOK MOMEPEIHIX 3aK0-
HoJaBuKx 3MiH. Onniero 3 Takux € IIporpama Boots to Business (B2B) —
MIANPHEMHUIIBKA OCBITHS Ta HaBYajibHa Mporpama, SKy IPOIOHYE
VYnpapninHs y crnpaBax maioro 0i3Hecy (Small Business Administration,
SBA) B pamkax Ilporpamm nomomoru mepexoxmy (Transition Assistance
Program) Bix Minicrepcra oboponu [4]. 3a pesynbraTtom aanoi [Iporpamu
Oys10 migrororiieHo mpodeciiiHo Ta BumymieHo moHan 165 000 BiichKOBO-
ciry>kOO0BILIB, BeTepaHiB, BiiicbkoBociyxOoBLiB HamionansHoi rBapaii Ta
Pe3epBY, a TAKOXK IOAPYKKs BIHCHKOBHX.

He menm edexruBHOIO € [Iporpama Bin YnpaBiiHHS y crpaBax Majioro
6i3necy — Veterans Business Outreach Center (VBOC), mo po3po0iera mis
HAJaHHS TOCIYT i3 PO3BUTKY MiATNIPHEMHUIITBA, TAKUX SIK Oi3HEC-HABYaHHSA,
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KOHCYJIbTaIlll Ta peKOMeHJalii MapTHepiB A IepexiHUX BiHCHKOBO-
ciry>kOO0BILIB, BeTepaHiB, BilicbkoBociyx0OoBuiB HamionansHoi rBapaii Ta
pe3epBy, a TAKOX MOJPYXOKS BIHCHKOBHMX, 3alliKaBICHHX y CTBOPEHHI abo
PO3BUTKY HEBENHWKOi KommaHil. Sk Oi3Hec-leHTpH U1 BETEpaHiB
BHCTYIAIOTh 22 opraHi3amii, ski 0epyTs ydacth y wiii Ilporpami Ha 6asi
yroau npo crismpairio [5].

Byma Bpamo 3amouatkoBana imimiatuBa '"National Veterans Small
Business Week", moknnkana 00’eqHaTH CHOUTFHOTY BETEPaHiB-IIANPHEMIIIB
i CTBOpMUTH YMOBH [UIsI OOMiHYy nocBimoM ¥ igesmu. Posramyxena
nmapTHEPChKa Mepexka TKHSI SBA Bif3HauymiIa CHIy Ta CTIHKICTh CHITBHOTH
BETEpaHiB, OPraHi3OBYIOYM 3aXOJW 10 BCii KpaiHi Ta OOMIHIOIYHCH
iH(OpMAIIi€l0 PO PECYPCH, TOCTYIIHI JUIsl BETepaHiB-miAnpueMiis. [TapTHe-
pH Ta MicleBi oprasizarii 1o BCiif KpaiHi 30cepeKyIOTbCsl Ha BUCBITICHHI
PI3HUX ACHEKTIB MiAIPUEMHHUITBKOT JIsSUTBHOCTI JJIS TOCBITYEHUX BIACHUKIB
Manoro Oi3Hecy ¥ MiANPUEMINB BETEPAHCHKOI CIIUTFPHOTH B TIOPHIHUX,
0COOHCTHX Ta BIpTyaJbHUX (popMaTax, 30KpeMa 00 TaKHX TeM: HOIOMOra
B Iepexofi, HABYaHHS IiJNPUEMHHULTBY, AEPXKaBHI KOHTPAKTH, IOIOMOra
B pa3i CTUXIMHUX JUX Ta JOCTYIl IO KamiTalbHHUX pecypciB. Yci 3axomu
€ 0E3KOIITOBHUMH Ta BITKPUTUMH IS Iy OITiku [6].

Takum ymHOM, Aep)kaBHA IMATPUMKA BIHCHKOBOCTYXOOBIIB, BETepaHiB
i uieHiB ix cimeit B CILIA ¢opmyBanacsi mpoTSaroM IeCITHIIITh i € JOCTATHBO
IPYHTOBHOK. YCIIHO (DyHKIIOHYe Nep)KaBHHUM amapat, 30KpeMa yIpaB-
JIHHS, JIeNapTaMeHTH, KOMITETH Ta CIyXOH, sIKi OMIKYIOThCS MUTAHHIMH
3axuCTy MpodeCiiiHUX THTEePECiB BUIICHA3BaHOI KaTeropii rpomansH. Huska
Jiep>KaBHUX TPOTrpaM IXHBOI MIATPUMKH BUHHKIIM CaMe BHACIIIJIOK YCIIIIHUX
nonepenHix 3akoHoaaBunMx 3MiH. [lo3uTuBHMIT nocBin y ¢opmyBaHHI
yCHimIHOi IepXKaBHOI TONITHKH IIOJI0 3aXMCTy BIHCHKOBOCITY>KOOBIIB,
BETEpaHiB 1 WIEHIB iX ciMell maHoi KpaiHM BapTo OOOB’S3KOBO B3ATH
JIO yBard miJ 4ac moOyIOBH CHCTEMH AEP>KaBHOTO PETYJIIOBAHHS IHUTaHHS
nmpodeciiftHol camopearizamii BifiCEKOBOCTYXOOBIIIB, BETEpaHIB i UICHIB
ix cimelt B YkpaiHi.
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MPOBJEMHI IMTAHHS OPTAHI3AIII TPYJIOBAX
IMPABOBIJHOCHH B YMOBAX BOEHHOI'O CTAHY

Herpuuyk BikTopis CepriiBua
cmyodenmia ghakyivmemy npoKypamypu
Hayionanvuuti opuouunuii ynisepcumem imeni HApocrasa Myopozo
M. Xapkis, Yxpaina

[IpaBo Ha mpamro € omHUM i3 rapaHToBaHUX KOHCTHTYIi€IO YKpaiHU
mpaB rpomaasH. Tak, BigmoBigHO A0 crarTi 43 OcHOBHOTO 3akoHy,KoxkeH
Ma€ TIPaBO Ha IPAIo, IO BKIIOYAE MOXIUBICTD 3apOONATH cOO1 Ha XKHUTTA
Mparero, sSKy BiH BUIBHO 0O0Mpae abo Ha SIKy BIJIBHO ITOTOIKYETHCS.
Taka mparis, He MOXe OyTH IPUMyYCOBOIO [1].

Ha cporogsimHiii JeHb TpPyIOBI MNPaBOBIHOCHHHM BPETYJIbOBaHI
HopMmamu Kognekcy 3akoHIB mpo mpaifo YKpaiHH. 3 IOYaTKOM MOBHO-
MacIITaOHOTO BTOPTHEHHS HAa TEPUTOPII0 YKpaiHH y TPYIOBE 3aKOHO-
JIAaBCTBO OYJIO BHECEHO YMMAaJO 3MiH, 110 BIUIMHYJIM, 30KpeMa, i Ha peai-
3aIlit0 TPOMaSTHAMU TPYJOBUX IPAB.

3aKkOHONAaBYI 3MiHM IOB’SI3aHI 3 THM, IIO IiJ] 9YaC BOEHHOTO CTaHYy
B HAIIlill IepKaBi OYACTIIIATIH BUIAIKH BiJICYTHICT MPALliBHUKIB HA pOOOTI
y 3B’sA3Ky i3 30pOHHOI0 arpeciero, CTalu CIOCTEpiraTHCS TPYIHOIII
3 BHIDIATOIO 3apO0ITHOI TUIATH, 3HUIICHHSIM MaTepialbHOi 0a3u MiaIpHEMCTB,
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HEOOXIHICTIO CyMIIIEHHSI IEKUIBKOX I10caf y 3B’S3Ky 13 BiACYTHICTIO
NPALiBHUKIB HA IiIIPHEMCTBAX TOIIO.

3akon VYkpainu «IIpo opranizamito TpyIOBHX BIIHOCHH B YyMOBax
BOEHHOTO cTaHy» Bix 15 Oepe3ns 2022 poky cTaB HEepIIIM 3aKOHOJABYUM
aKTOM, III0 BPETYIIOBAB TPYAOBi MPABOBITHOCHHY 3 ITOYATKOM BiifHH.

I[lum 3akoHOmABUMM akTOM Oyno BBEIEHO HacTymHi 3MiHHM. Tak,
BINOBITHO 110 CTAaTTi 2 [BOro 3aKOHY, CTAall0 MOXIUBUM YKIIQICHHS
TPYZOBOTO IIOTOBOPY Yy (hopMi, BH3HAUEHIN 32 B3a€EMHOIO 3TOZOI0 CTOPIH.
PoboromaBmio, 30kpemMa, HaJZaHO MOIIMBICTH YKIQJaTH 3 TIPalliBHUKaMHU
CTPOKOBHI TPYIIOBUH JOTOBIp Ha Mepion Iil BOEHHOTO cTaHy abo Ha mepiof
3aMillleHHS THMYACOBO BiICYTHROIO TpaIliBHuKa [2].

BimmoeimHo mo crarti 3 3akoHy, Ha 4Yac [ii BOEHHOTO CTaHy
poboTO/aBeb Ma€ MPaBo Ha MEpeBe/IeHHs MpalliBHUKA Ha iHOIy poboTy 0e3
Horo 3roam Ta Taky, IO He OOyMOBJIEHa TPYZOBHM JIOTOBOPOM 3aJIs
BiIBEpHEHHs 3arpo3W HOTO JKUTTIO, BiABEpHEHHS HACTIOKIB OOMOBHX mid
TOIIO, 32 YMOBH HAJISKHOI OILTATH ITparli (He HIKYe 3a MOCaJ0BHH OKJIaJ Ha
MUHYiH po6oTi) [2].

[IpamiBHKMK, y CBOIO 4epry, HAOIIsA€ThCI INPABOM OJHOCTOPOHHBOTO
po3ipBaHHS TPYAOBOTO JOTOBOPY, SIKIIO MiANPUEMCTBO 3HAXOTUTHCSA B 30HI
AKTUBHUX OOMOBHX MiHA.

3acayroBye yBarm 3amnpoBa[PKCHUIM IHCTUTYT MPHU3YIMHUHEHHS il
TPYZOBOTO J0roBopy. BiamosimHo no crarti 13 3akoHy, NpU3yNHHEHHS Aii
TPY/ZOBOTO JIOTOBOPY 1€ TUMYACOBHMH CTaH, L0 Ma€ HACHTiJKOM THMYacOBE
NPUIMHEHHST 3a0e3Me4eHHs MpaliBHUKa pOOOTOI 1 BiacHE THMYacoBe
NPUIMHEHHS! BUKOHAHHS Takoi poOOTH 3a TPYJOBUM JIOTOBOPOM Y 3B’SI3KY
i3 BOEHHUM CTaHOM, II[0 BHUKJIIOYA€ MOJJIMBICTh BUKOHaHHS OOOB’SI3KIB 3a
TPY/IOBHM JIOTOBOPOM $IK 3 OOKY poOOTOIABIIS, TaK i 3 OOKy mpamniBHUKa [2].

[HiniroBaTH MPU3YNHMHEHHS J1ii TPYAOBOTO IOTOBOPY MOJKE SIK NPAIliBHUK,
Tak 1 poOOTOMaBeNb, OJHAK BUKIIOYHO Ha TMEPiOJA Jii BOEHHOTO CTaHY
Ha TepuTopii YKpaiHu.

HayxoBi TOpiBHIOIOTH IHCTHTYT NUpPHU3YHHHEHHS 3 TPOCTOeM. Tak,
CaiukapboBa SI.B. Haromoinye Ha BIAMIHHOCTSIX BHUIIIE3raJaHUX IHCTUTYTIB,
JIO SIKMX BiJJHOCHUTH T€, L0 MPOCTIH MOXKE 3alpOBa/XKYBaTUCS 32 OYIb-IKHUX
0o0CTaBUH, a MPHU3YNHMHEHHsS Nii TPYIOBOrO JOTOBOPY — Yy MeEpioj, KOJIK
y 3B’SI3Ky 31 30pOHHOIO arpecieo MpariBHUK HE MOYKE BUKOHYBAaTH POOOTY
Ha neBHoMy mianpuemctsi. [Ipoctiit Moxe OyTH 3ampoBajkeHO Ha Oy/b-
SKMH 4Yac, Ta y OyAb-sKMi mepioj, a IHCTUTYT NPHU3YIHHEHHS — JIMIIe
32 YMOBHM BOEHHOI'O CTaHy Ta BHKJIIOYHO Ha IIepiojg 10 HOro 3akiHYEHHS
[3, c. 65].

Bapro 3a3HauuTH, IO 32 YMOB 3alpOBa/UKEHHS IHCTUTYTY IPH3YIIH-
HEHHS Jii TPYOOBOTO JOTOBOPY, 3apoOiTHAa IUIaTa TpAIiBHUKY HE
BUIUTAYYETHCA, a BINIIKOAYBAaHHS 3apO0iTHOI IUIATH 32 TEPio]] BUMYIIEHOTO
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NPU3YNTUHEHHsT BUKOHAHHS TPYJOBOTO JOrOBOPY HOKJIAJAETHCS HA KpaiHy-
arpecopa, 1110 B CBOIO YEPTy, € HEMOKJIUBHM.

He moxxna He morogutuch 3 AyMkoro BueHoro Homaka .M., mo nanmit
IHCTHTYT € JeTalli3alli€l0 IMPUXOBAHOTO O0e3poO0iTTs: MpaliBHUK HIOUTO
MpaleBIANITOBAHNNA, OJHAK 3apo0iTHA IUIaTa TAaKOMY IIPAIiBHUKOBI HE
BUILTAYy€THCS, POOOTONABIIEM HE CIUIAYY€ETHCS €MHUMA COLiaTbHIH BHECOK,
1 SIK HACII{IOK, MPAIiBHUKOBI HE 3apaxOBYETHCS TPYIOBHiA cTax [4, c. 139].

HactynHe muTaHHS, IO CIiJX PO3MVISTHYTH, — 1€ MOKJIMBICTD NPUMYCO-
BOTO 3allydeHHS MPAIiBHUKIB [0 BHUKOHAHHSA IIEBHOTO BHIY pOOIT.
B HOpMaTMBHOMY peryJoBaHHI LILOTO NMUTaHHs iCHye Kouisis. B Toii wac,
konmu crarreto 43 Koucrturymii YkpaiHu mpuMmycoBa Ipais 3a00pOHEHaA,
y crarti 20 3akoHy Ykpainm «[Ipo mpaBOBHIi peKHMM BOEHHOTO CTaHy»
3a3HAYAETHCS, L0 IMiJI Yac BOEHHOTO CTaHy MOJKJIMBE 3aIlPOBA/KEHHS
TPY/ZOBOI TOBHHHOCTI, 3a SIKOi TOBMHHO OyTH 3a0e3ledeHo MiHiMajbHi
CTaHJAPTH MO0 OIJIATH TPAIli, BIIYCTKH, 9Yacy BiIMIOYHMHKY TOMIO [5].

Taxox BapTO 3a3HaYUTH, IO Ha MEPioJ Aii BOEHHOTO CTaHY Iisl OKPEMHX
MIOJIO)KEHb KOJIEKTHBHOTO JOTOBOPY MOKe OyTH 3yIHMHEHa 3a iHIlliaTHBU
poboTonmaBist. Ha Hamy ayMmKy, Il TOJIOKEHHS € JOIUIBHAM 3a YMOB
BOEHHOTO CTaHy, OJHAK IIOBHHHO 3alPOBAKyBAaTHCh 3TiTHO 3 MPUHIUIIOM
TOLITTFHOCTI Ta 3 YpaxyBaHHIM iHTEPECiB IPAaIliBHUKIB.

TakuM YHHOM, MPOAHATI3YBABIIM 3MIHH J0 TPYIOBOIO 3aKOHOJABCTBA
Ha Tepioa Ail BOEHHOTO CTaHy, MOXKHA MIHTH BHCHOBKY, IO JaHi 3MiHH,
3 OJHOr0 0OKy, OOMEXYIOTh TPYyIOBI NpaBa MpPaliBHHUKIB, a 3 IHIIOTO0 —
€ HeoOXiqHUMH Ha mepioa 30poiiHoi arpecii Ha TEpUTOPIi HAIIOI AepKaBH,
OCKIJIbKH OLIBIIICTE HOBOBBEJCHB PEai3yIOThCs JUIsl 30€peKeHHS JKUTTS Ta
3JI0pOB'st IK pOOOTOABIISA, TAK 1 MPAI[IBHUKIB ITiJIPHEMCTB.
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BIAIIOBIJAJIBHICTD CYB’E€EKTIB TPY JOBUX
IMPABOBIJHOCHH B YMOBAX BOEHHOI'O CTAHY

Ipoxonuyk Hatamisn PomaniBua
BUKNAOAY FOPUOUYHUX OUCYUNTIIH
Tanuyvkuil paxosuti konedoic imeni B auecnasa Yoprosona
M. Tepronins, Yxpaina

Ha cporomni HaOyBae aKTyambHOCTI JOCHTI/DKEHHS NHTaHHA BiIIIOBI-
JATBHOCTI Cy0’€KTiB TpPYNOBHX TIPaBOBITHOCHH, BYMHEHHX B yMOBaX
BOEHHOTO CTaHy B YKpaiHi. BaxmmBicTe perymroBanHsA wi€l mpoOieMun
€ HeoOXiIHOW, OCKIJIBKH K MPAIiBHUKH, TaK i POOOTOMABII JO3BOJISIOTH,
B CKJIQJIHUK JUIs KpaiHM Yac, MOpYyIIyBaTH HOPMH Mpall sSK Ha poOodomy
MicIli, Tak 1 MiJ 4ac BUKOHAHHS TPYJIOBUX OOOB’SI3KIB 3a HOTO MeEXKaMmH.
Came TOMy 3aKOHOAABLSIMM Mae OyTH TpUHHATE pILICHHS, [I0A0
BCTAHOBJICHHSI OCOOJIMBOCTEH MPUTATHEHHS /IO BiJIOBIIANBHOCTI Cy0’€KTIB
TPY/ZOBHX IPAaBOBIIHOCHH 3a MOPYIICHHS NPaBOBUX HOpPM y cdepi mpari
(0COOIMBMM 3aKOHOJIABCTBOM, CIIPSIMOBAaHMM Ha 3a0e3ledyeHHs Oe3neKkH Ta
e(eKTHBHOTO (PyHKIIOHYBaHHS CYCIUILCTBA B YMOBAX KPH3H).

[Mormpn BoeHHWH cTaH, pPOOOTOMABHI JIO3BOJAIOTH IPAIliBHUKAM
MOPYIIYyBaTH HOPMH TIpalli, OCKUIPKM HE HANC)KHUM YHHOM 3IIHCHIOIOTH
Harjsig 1 KOHTPONb 3a BHKOHAHHAM TPYAOBOi [iSUTBHOCTI OCTaHHIX.
[TocranoBoro Kabinery MinictpiB Ykpainu «IIpo npunuHeHHs 3aXo0[iB
JIep)KaBHOTO Harysily (KOHTPOJIIO) 1 JIep’KaBHOTO PUHKOBOTO HArJISLY
B YMOBax BOEHHOrO cTaHy» [l] mependadeHo NPUITHMHEHHS MPOBEICHHS
TUIAHOBUX Ta TO3aIJIAHOBHX 3aXOJIB JEPXKaBHOTO HArjsiay (KOHTPOJIIO).
Ane Tpeba HAroJIOCHTH, IO 3a YMOBH HAsSBHOCTI 3arpo3u, IO Mae
HEeraTWBHUW BIUIMB Ha IpaBa, 3aKOHHI IHTEPECH, >KUTTS Ta 310pOB’S
JIIO/IMHM, 3aXWCT HaBKOJMIIHBOTO HPUPOJHOTO CEpeloBHINAa Ta 3abesme-
YeHHsI Oe3reKn JiepKaBy 1X MPOBEJICHHS JI03BOJICHO.

3a 3araJbHUMH HOPMaMH TPYZOBOTO IIpaBa poOOTOAABLI HECYTh
BiINOBiJANIGHICTh 3a TOpPYIICHHS 3aKOHOJABCTBA MPO MPAIT0, HATIPUKIIAI
HECBO€YACHa BWIDIATa 3apoOiTHOI IUIATH, 3alydeHHS OO POOOTH B HIYHUH
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gac 0e3 3rojd MpaiiBHUKA TOINO. Y Tepioj Aii BOEHHOTO CTaHy, 3 METOIO
HaJIe)KHOTO BHUKOHAHHS TPYIOBHX OOOB’SI3KiB, pOoOOTOAABEIb MOXe OyTH
NPUTSTHEHUH 10 BIJNOBINANBHOCTI 3a TOPYLIEHHS TPYIOBUX NpaB
MpAaliBHUKIB, a TPAIliBHUK 3a TOPYIICHHS TPYIOBHX OOOB’SA3KiB, SKi HE
nepeabadeHi 3aKOHOABCTBOM IIPO MPALIIo0.

BinmoBimaneHICT pOOOTONABIIIB B YMOBaX BOEHHOTO CTaHY Ma€ Psi
0COONMBOCTEH, fKi BIAPI3HAIOTH i BiJ BIAMOBIZAaIBHOCTI POOOTONABIIIB
y MHUpHHUI Yac. 3 MOYaTKOM MTOBHOMACIITAOHOTO BTOPTHEHHS Ha TEPHUTOPIi
Hamoi Jep>kaBM Ha YMOBH TIpalli yKpaiHI[B IMOYaNIH BIUTUBATH HeOE3MedHi
PH3HKH, TaKi SK MacoBi pakeTHi 0OCTpiy, sIKi NPU3BOIATH Hacamrepes 10
3HAYHOTO IOTIpPIIEHHs piBHA O€3MEeYHUX YMOB Mpali Ta 10 HEMOXKJIMBOCTI
BUKOHYBATH CBOI TPYZOBI OOOB’SI3KH, Uepe3 CTpax 3a CBOE KUTTA. Takum
YHHOM pPOOOTONABIN 3i CBOTO OOKY 3000B’s3aHi 3a0e3MEUUTH OC3IEKYy BCIM
npariBHUKaM. B ckimamHuil mepion, B SKOMYy MM 3apa3 nepeOyBaeMo Ha
KO)KHOMY TIATIPHEMCTBI, YCTAHOBI UM OpraHi3amii Mae OyTH BCTaHOBICHHUI
YiTKUH TUTaH i, Ha BUMAI0K OTOBIIICHHS MOBITPSIHOI TPUBOTH. SKIIO BCi,
OyIyTh TOTPUMYBATHCS IHMX Iiif, e JaCTh 3MOTY BPATYBATH >KHTTS JIFOJCH.
Ane Ha TpeBeNMKHN Kajb, HE BCi POOOTOMABII AOTPUMYIOTHCS IMOPSAKY
eBaKyalii TpariBHUKIB y pa3i 3arpo3W JXWUTTIO Ta 340poB’io. Tak, 3a
HEIOTPUMAHHSA TaKuX [Iii poOOoToJaBenb MOKe OYTH NPUTATHYTHH OO
aJIMIHICTPaTHBHOI BIAMOBIJAJIBHOCTI, @ TaKOX JI0 KPUMIHAIBHOI y pasi,
SIKIIO 1€ TOPYIICHHS NPU3BEIIO /10 3aruderi abo TpaBMH MpalliBHUAKA.

BignoBizanbHICTh POOOTOIABINB B IEPIOJ] BOEHHOTO CTaHy Mae OyTH
OinbII cyBOpIllIa, aHDK Y MUPHUH Yac:

—  TpauiBHUKH, NepeOyBaroTh y OiiblIiii HeOe3meli, BOHW MOXYTh
3aJlydaTHCs 10 BOEHHUX JIiH, a00 mepeOyBaTH Ha TEPUTODIsX, A€ BEAYTHCS
0oiioBI Ail;

- BaXJIMBO, MO0 pOOOTOMABII JOTPHMYBAIKCS 3aKOHIB Ta IHIIHX
HOPMAaTHBHO — IIPABOBHX AaKTiB, SIKI PETyJIOIOTH TPYJOBI BIIHOCHHH, IS
TOT0, 00 3a0e3MEeYNTH CTAOLTBHICTD 1 €PEKTHBHICTD Y CYCHIIBCTBI.

CpOrosiHi y TIpamiBHUKIB BHHHUKAE€ 3aHETIOKOEHHS, IIOAO0 OOMEKEHHS
MpaB Ha CBOEYaCHy OIUJIaTy mpami. Y MHPHHH dYac poOOTOAaBelh
BUIUIAuyBaB 3apoO0iTHY IUIATy PEryjsspHO B poOoYl JHI y BCTaHOBJEHI
CTPOKH, PO3IIMPCHHIO ISI HOpMa HE Mmimsiranga. Ajie y Mepiog BOEHHOTO
crany crarreto 10 3akony Ykpainu «IIpo opraHizauito TpyZoBHX BiJHOCHH
B YMOBaX BOEHHOT'O CTaHy», BU3HAYCHO, 10 MOXIIMBE MOPYILEHHSI CTPOKIB
omaTy mpaii [2]. Ajie Juine y BUMAIKy BEICHHS OOHOBHX i, IO TOTO XK
poboTonaenb 3000B’s13aHKI 10BECTH Iie. TyT BapTO HAaroJIOCHTH Ha TOMY,
mo poboTosaBens B Oyab-SKOMY BHIIAJKy 3000B’s3aHMH BHILUIATHTH
BUHATOPOMy, TOHNi KoM Oyne BIJHOBICHA MOXJIMBICTh 3iHCHIOBATH
IisUTbHICTB. SIKIIO e He Oyae JOBEICHO, TOII HACTae BIAIOBITANBHICTH
BiIMIOBITHO IO 3aKOHOAABCTBA. AIDKE IIe € 3ac000M Ul iCHYBaHHSA, 1 JJs
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OaraTpOX JIIOIEH HEBUIUIATA € BEJMKOIO IMpobiemoto. IlpaniBHUK, sIKMH He
OTpHMaB 3apo0iTHY IJIaTy, Ma€ MPaBo 3BEPHYTHUCS JIO CyAy 3 IO30BOM IIPO
CTATHEHHsI HAJIOKHUX HoMmy BUTpar [3].

[IpamiBHEKH B yMOBaX BOEHHOTO CTaHy TaKOX HECYTh IOPHINYHY
BiINOBIJANIGHICTh 32 MOPYIICHHS TPYAOBUX OOOB’SA3KIB, MO Ma€ ps
ocobmuBoctei. [IpariBHuKE 3000B’3aHI BUKOHYBATH pPOOOTY, BH3HAUCHY
TPYZOBHAM JIOTOBOPOM, SIKIIO IIi OOOB’S3KM HEOOXimHI Mg 3a0e3meueHHS
0e3meKn Jep)kaBU Ta CyCHiIbCTBa. Taky poOOTY BHKOHYIOTH MpPAalliBHUKH
pisHEX Tmpodeciii: BIHCEKOBOCTYKOOBII, TNpamiBHUKH chepr OXOpOHH
3JI0POB’sl, E€HEpPreTHKH, 3B 53Ky, MPALiBHUKKM OJIAarOJiHUX OpraHizarii,
BOJIOHTEPH, OpPraHU MpPaBONOPSAKY. KoXkeH NMOBHHEH HAaJEKHUM YHHOM
BUKOHYBATH CBOI TPY/J0Bi 000B’I3KH, HEHAJISKHO Bijl Micusi poOOTH YH BUIY
IMISUTBHOCTI, a/pKe Ie € HEOOXiMHMM Ui MIATPHUMKH CSKOHOMIYHOI
CTaOIIBPHOCTI Ta 3aXUCTY CBOET KpaiHu. Bei, XTO HaleKHUM YHMHOM BHUKOHYE
CBOIO TPYNOBY (DYHKIIfO, 3HIMCHIOE CBilf HEOAMIHHWH BKJIAl y TEPEMOTY
Ykpainu. Ane Ha jkaib, € 3HaYHA KiJIbKICTh BHUIIAIKIB HOPYIIEHHS HOPM
TPYZOBOTO 3aKOHOJIABCTBA, HEIOTPUMAHHS CBOIX TPYIOBHX OOOB’SI3KiB, IO
YIOBUIPHIOE IIPOLEC CTAHOBJIEHHS HAIIOi MEpPeMOrH. 3a MOpYIISHHS
TPYZOBOI AUCIMIUIIHK B YMOBaX BOEHHOTO CTaHY NMPALliBHUKA MOXKYTh OyTH
NPUTATHEHI [0 JAWCHUIUIIHAPHOI, AaJMIHICTpAaTHBHOI, KpUMIiHAJIBHOI
BiIMIOBIAJIEHOCTI 3QJIC)KHO BiJl CKOEHOTO IMPOCTYIKY YX MPABOMOPYIIICHHS.

OcHoBHui1 3akoH nepxkaBu — Koncrutynist Ykpainu y cr. 66 Bu3Havae,
M0 «KOXEH 3000B’SI3aHHi BIAIIKOMOBYBATH 3aBAaHi HHUM 30uTKI» [4].
Ile 3araspHEe NpPaBWIO MOBEMIHKM il YCIX IIOJO HACTIJIKIB CBOET
HE3aKOHHOT TIOBENIHKM Yy BHUIJIAAl crnpuyuHeHHs 30utkiB. YactuHa 1
crarti 130 K3nll Ykpainu 3a3Havae, mo «lIpaniBHUKK HECYTh MaTepiajbHy
BIIMOBIJANGHICTh 32 IIKOAY, 3aloMisSHy MiJIPHEMCTBY, YyCTaHOBI,
opraHizamii BHACHIZIOK TOPYIICHHS TIOKJIQJCHHX Ha HHUX TPYAOBHX
000B"13kiB» [5]. ToOTO 3a 3aradbHUM IIPABUIIOM MPALIBHUK, SIKUH 3aI0JIisB
KOy, Mae€ i1 BiAIIKOTyBaTH.

3acTrocyBaHHS MaTepialbHOI BiIOBIJAIEHOCTI MO0 OCi0, SIKi 3aIT0isLTH
KOy, BHACIIJOK TIOPYIICHHS MOKJIA/IEHNX Ha HUX OOOB'S3KIB B HAC 4ac €
HEJIOCTaTHhOI. B 3aranbHOMY SIK Yy MUpHHIA, a OCOOJMBO Y BOEHHHUH 4Yac
Cy0’€KTH TPYIOBHX IPABOBIIHOCHH HAJI)KHMM YHHOM BHUKOHYBATH CBOIO
TpynoBy ¢yHKIifo. ToMy IO MM MaeMo mam’sTaTd, WO Taki nii
MEePEIIKO/PKAIOTh 3AIMCHEeHHs 3axucTy Hamol nepkaBu. Lo cnpuumzse
MOTIPIIEHHS] YMOB BiCHKOBOCITY>KOOBIIIB, THM CaMUM IEPEIIKOKAIOYH iM
BUKOHYBAaTH CBiii 000B’s130k mepen nepkaBoro. HenpaBomiphi nii mig wac
BUKOHAHHS TPY0BOI (DYHKILIT 31 CTOPOHU TpaniBHUKA, HANPSIMY BIUIMBAIOTh
Ha TIOTipUIEHHsS. YMOB /ISl 3aXHCTY BIHCHKOBOCITY>KOOBIISIMH HAIIOi KpaiHH,
CTaH eKOHOMIKH, fSKa B CKJIamHUA Ui KpaiHM dYac Mae€ BigirpaBaTd
MEPIIOYEPTOBY POJIb.
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V3araipHIOIOYM BHUILECHABEACHE, MOXKHA CKa3aTH, II0 BiIOBINAIBHICTh
Cy0’€KTIB TpyJIOBHX NPABOBIIHOCHH B YMOBaX BOEHHOTO CTaHy Ma€ OyTH
4iTKO BU3HAa4YeHa 1 BperyiboBaHa. KojkeH CBIOMHI yKpaiHelb, ITOBHHEH
3pO3YMITH, IO HE3aKOHHI Mii Cy0’€KTiB TPYyAOBUX IIPAaBOBIIHOCHH HE
MTOBHMHHI TIEPEIIKOKaTH 000pOHi Hamoi aepkaBu. Came Bi HAC 3aJIC)KHUTh
MaliOyTHE HAIWX 3aXWUCHHKIB 1 3aXMCHUIb. B KOXXHOTO yKpaiHId Mae OyTh
MIPaBUJIO: «IIOKU TH IIpAIfoen], Tebe B TOW yac — 3aXUINAIOTh». Jl0 MOKK TH
BUMHSENI TaKi, HA TBOIO OYMKYy IpiOHI MpaBOYMHM, II€ JIUIIEC YIOBLIBHIOE
MIPOLIEC CTAaHOBJCHHS Hamoi repemoru. [Ipore, 1aHe MUTaHHSA BiIHOCHTHCS
JI0 HAWOIIBII MOPYITYBaHUX B Iei yac. TOMy 3ajIHMINAIOThCS aKTyaJlbHHUMHU
MOTATBIII TEOPSTUYHI Ta HAYKOBI JOCHIHKEHHS, 00 OLIbII KOHKPETHIIIHX
HOPM BCT@HOBJICHHS BiAIOBIJaJIbHOCTI Cy0’€KTIB TPYZOBHX MPAaBOBITHOCHH
Yy BOEHHHH 4Yac, 30KpeMa Horo 4iTka cucTeMaTu3arlis.
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COLIAJIbHA BUMIP TIPABOBOT'O PET'YJIIOBAHHSI
B KOHTEKCTI CUCTEMHOTI'O IIAXO1Y

KOcigoBa CeBingx
acnipaumka
Incmumym Oeposcasu i npasa imeni B.M. Kopeywvkozo
Hayionanvuoi akademii nayx Yxpainu
M. Kuis, Yxpaina

Pernamenraris, yHnopsakyBaHHSI CYCIUIBHHX BiJHOCHH 3JIHCHIOETHCS
32 JIOTIOMOTOI0 CHCTEMH COLIAJIBHUX HOPM, SKi BKIIIOYalOTh B cebe
HacamIiepe], HOpMH IIpaBa, MOpaji Ta pemirii. 3 MOMEHTY BHHUKHEHHS
JOepKaBH Ta, BIINOBIZHO, TpaBa AK CKCKIIO3UBHOIO  JEPIKABHOTO
perymsaTopa, Skaii Mae OQImifHO-BIagHWIA Ta 3aralbHOO00B’I3KOBHUMA
XapakTep, OCOONMBa yBara THodYaJla NPHUIUSATHCS caMe IIPaBOBOMY
PETYIIOBaHHIO, SIKE 3 IOCTYIIOBHM YCKJIAJHEHHSAM XapaKTepy COLiaJbHHX
B3a€MO3B’S3KiB TIPOTATOM ICTOPHYHOTO MOCTYITy HaOyBanmo Bce OLIbIIOi
3HAYYMIOCTI y 3abe3redyeHHi HEeOoOXiTHOTO HOPMATHBHO-OPTaHi3yHO4doro
BIUIMBY Ha CYCHIBCTBO. Y LIOMY 3B 513Ky Oe33arepedHuM ClliJl BU3HATH, 110
Ha cydyacHOMy eTami (YHKI[IOHYBaHHS Ta PO3BUTKY JEMOKPAaTHYHHX
MPaBOBUX CHUCTEM, B MeXax SIKMX IpaBa i CBOOOIW JIIOJAWHH BHU3HAIOTHCS
HaWBHUIIOI COIiabHOI IIHHICTIO, OCOOJMBOI 3HAYYHIOCTI HaOYBaroOTh,
3 0JHOTO OOKY, MPOOJIEMHI MUTaHHS YJOCKOHAJICHHS HOPM 3aKOHOAABCTBA,
a 3 IHIIOrO — MiABWIIEHHS e(EeKTHBHOCTI peamizanii NMpaBOBUX HOPM
Y CyCIUIBHIHA TPaKTHIL.

Came TOMy JHMHAMiKa pPO3BHUTKY CYYacHHX CYCHNUIBHHX BiJHOCHH
BUMarae Biji cy0’€KTiB IpaBOTBOPYOI IisSUTBHOCTI 3a0€311E€UeHHSI CBOEYACHOTO
Ta SKICHOTO TIPABOBOTO pearyBaHHS Ha BIIIIOBIAHI COIiajbHI IIPOIECH, IO
JOCATAETHCS 32 PAaXyHOK BUKOPHCTAHHS BIAMOBITHWUX IPaBOBUX 3ac00iB.
Take pearyBaHHs AOCSTa€ThCs HacaMmIlepes 3a PaXyHOK NPUHHATTS 3aKOHIB
SK aKTIB BHUIIOI IOPUIAMYHOI CHIIM, SIKI PETyJIOIOTh BaXKJIMBI CYCIiIBHI
BIZIHOCHHHM Ta 3a0e3leuyloTh He JIMINe, BJIACHE, MPaBOBE PpETyJIOBAHHSI
MOBEMIIHKK Ta MisJIbHOCTI iX YYaCHHKIB, aje¢ W BIUTMB Ha IX CBIJIOMICTB,
BOJIIO, IHTEpECH, MepeKoHaHHs Tolo. OCTaHHE BUILIMBAE 3 TOTO, 1[0 IPaBO
SK COLIIOHOpPMAaTHBHHUN (PEHOMEH BHMKOHYE pi3HOMaHITHI (QYHKUI (HampH-
KJIaJ, peryJIsITHBHA, KOMYHIKAaTHBHA, BHXOBHA, I[IHHICHO-Opi€HTAIlilTHA,
3aXMCHA TOIIO), KOXHA 3 SKUX BiJOoOpa’ka€ MEBHUH acHeKT HOro comiaib-
HOTO TPHU3HAYEHHS 3arajioM, a TaKOX HampsMU BHPILIEHHS BiIIIOBIIHUX
COLIlAJIBHUX 3aBIaHb.

161



VY 3B’A3Ky 3 MM IJIKOM OYEBHIHUM CJiJl BU3HATH, IO Cy4acHE IpaBo
B JIGMOKPATHYHIH Jep>KaBi BXkKe He JIHIIe 0e3M0cepeIHbO PeryJIroe Ti UM iHII
CYCIIJIbHI BiZTHOCHHH, 3aKPIIUTIOIOYN Y HOpMax 1X KOHKPETHI Mo/ieni, mpasa i
000B’SI3KH IX YYaCHHUKIB TOIIO, a ¥ BIUIMBA€E HA iX MOJAIBIINH PO3BHUTOK, 10
MEeBHOI Mipd BH3HAYa€ TEHICHIII X eBONIONII y MalHOyTHbOMY,
3a0e3meuyroun THM CaMHUM IHTEpeCH CyO’€KTIB TpaBa Ta MOXKJIHBICTH
nepenOadeHHs HUMH MEPCHEKTHB CBOEl MONANBIIOI MisUTBHOCTI. Apke
MpaBOBE PETYIIOBaHHA — 1€, TI0 CyTi, IOpUAWYHA (DYHKIIS Aep)kaBH, sSKa
mposiBisie cebe B mporieci ii BIagHO-OPTaHi3aIliifHOTO BIUTUBY Ha CYCHIBHI
BITHOCHHHM Ta 3a JOMOMOIOI0 SKOI MOBEJiHKA YYaCHHKIB LUX BIIHOCHUH
MPUBOAUTHCS Y BIAMOBIAHICT O BHUMOT Ta JO3BOJIB, SKi MICTSTBCS
y npaBoBuxX HopMmax. [Ipu 1pOMy JIETITUMHICTH Ta 00OB’SI3KOBICTH JAOTPH-
MaHHSl BKa3aHMX HOPM ITITPHUMY€EThCS CYCIIJIBCTBOM Ta 3a0e3MedyeThCs
MOXIIUBOCTSIMH 3aCTOCYBAaHHSI BJIQJIHOI CHJIM JEPKaBH. 3 IIbOTO BHUILIHMBAE,
10 TIPaBOBE DETyJIOBaHHSA MOXHA PO3TILIIATH SIK CKIAJOBY JEpKaBHOTO
YIPaBIiHHA, OCKUIBKH IS (PYHKIIS € BUKITIOYHOIO ITPEPOTATHBOIO JEPKaBH,
sIKa BUCTYTIA€ TAPAHTOM IIPaBa Ta BOJO/II€ MOHOIIOJIEIO Ha IIPABO3aCTOCOBHY
Ta IPAaBOOXOPOHHY IiSUTBHICTb.

BriMm, ciix Big3HAUMTH, IO MTOTIPH HAHBaroMilIy poiib IpaBa B YHOPSII-
KyBaHHI CYYaCHHX CYCHUIPHHX BiJJHOCHH Ta WOTO BIUIMBY Ha iHTEpecH
iX ydYacHHUKIB, BC€ )X MOTPIOHO BM3HATH, LIO OJHIEI0 3 BAKIMBUX YMOB
X MPOrpecMBHOTO PO3BUTKY € TAKOXK HAJISKHUN CTYMiHb BILUIMBY Ha IX 3MICT
3 OOKy IHIIMX COILIaJbHUX PETYNIATOPIB, 30KpeMa, Mopalli, HpaBHia SKOi
CHpsIMOBaHI Ha 3a0e3Me4YeHHS ONTUMAJIbHOIO IIOE€JHAaHHA OCOOMCTOT
cB0OOOJIM 3 CYCHIIFHOIO HEOOXIJHICTIO Ta COIIAJILHOK BiAMOBIAAIBHICTIO,
BUPIIICHHS BiIIOBITHUX KOJI3il M’k HUMHU.

SIk crnpaBe/UIMBO BiI3HAYA€ThCS Yy IOPHIMYHINA JITEpaTypi, «MexaHizM
COLiabHOT Peryislii € CKIaIHUM TIOHATTAM, B SKOMY HOTO CKIJIaJoBi
MO-PI3HOMY JIOTIOBHIOIOTH OJJHE OJHOTO, a HOro iMaHEHTHOIO BIIACTHBICTIO
€ €THICTh, M0 BHUPAXKAETHCS Yy CHCTEMHOMY B3a€MO3B’SI3Ky Ta B3a€MOIii
COMIaTBHAX PETYIATOPIB, AKi HOTO YTBOPIOIOTb, iX BHYTPIIIHIN CTa0IEHOCTI
Ta crifikocTti 10 BianoBigHuX 3MiH. OO0’€KTHUBHA B3aEMO3ANICKHICTH MIXK
MMHA HOPMAaTHBHMMH cHcTeMaMmH (TpaBa 1 Mopaii) BHIUIMBAE 3 TOTO,
0 y CBOIi CYKYNMHOCTI BOHH 3[aTHI 3a0€3MCYUTH CHCTEMHHH BILTUB
Ha CBIJOMICTH Ta BOJIO JIIOAMHH, HAJICKHUM YHHOM YHOPMOBYIOUHM Il
BHYTpIIIHI iHTEepecH, Oa>kaHHs, IHCTHHKTH, Mpii, ysSBJICHHS, BipYy, 3HaHHS
TOIIO (MOpPaJib), @ TAKOK 30BHIIIHI MPOSBHU 11 KOHKPETHUX Miii a00 BUMHKIB
(npaBo, mopaiis). [Ipu 1IbOMY pe3yJIbTaATOM TaKOro CHCTEMHOT'O BIUIMBY LIMX
COLIiaJIBHUX PETYJIATOPIB Ha JIIOJUHY € IOBHOTAa BigUyTTS HEIO BIIACHOI
IUTICHOCTI, IO BHUSBJSIETBCS B IOCTIHHO YCBIIOMIICHIH Y3rOJKEHOCTI
BHYTPIIIHBOTO (MOPANBFHOTO) Ta 30BHIMIHBEOTO (IIPaBOBOTO a00 FOPHINY-
HOT0) 3aKOHY. AK€ IOpUINYIHI MpaBwiia, 3aKpilUIeH] Y 3aKOHOIABCTBI, JIUIIIe
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TOJi HE CHPUHMAIOTHCS SIK IEeBHI 0OMEXEHHS 0COOMCTOI CBOOOIH, KOIH X
3MICT Y3TO/DKEHMH 3 BHYTPIIIHIMH MOpPAJIBHMMH IE€PEKOHAHHSAMH. SIKIIo
TaKUi B3a€MO3B’SI30K IIOCTYIIOBO PO3PUBAETHCS, HOPMATHBHICTH KOXKHOT'O
3 OUX COLIaJIbHUX PETYJIATOPIB MOYMHAE HEBIIBOPOTHO IOCIAOIFOBATHCS,
HaJaloud THM CaMHM MOJIIMBICTh ISl CyO’€KTa 3HiHCHIOBATH CBOIO
TISTTBHICTH JIMIIIE TaK, K BiH caM 1 cebe Oaxaey [1, c. 160].

Tak, moCHiIKy0ud, HANpHUKIAJ, MpoOIeMH e(pEeKTHBHOCTI IPaBOBOTO
peryioBaHHS COIiaibHOI Cepr YKpPaiHCHKOTO CYCHUIBCTBA, BITYM3HSIHI
HAYKOBIIl CIIYITHO 3ayBaXKyIOTh, IO «0araTOYMCIIEHHI CIIPOOHM CydacHHX
Jilep)kaB Ha 3aKOHOAABYOMY piBHI BHPIIIUTHA Taki BaXIUBI COIiaNbHI
npoOiemMu, SK TOAONAHHS OiAHOCTI, NOCTYIHICTh MEIUYHHX Ta IHIIHX
COLIAJIFHO BaXJIMBHUX IMMOCIYT JJISl TPOMAJISH, IMiJABUIIEHHS PIBHS JOIIOMOTH
COLllaJIbHO HE3axXHIICHUM BEpPCTBAM HACEJICHHS TOILIO0, HE INPH3BOJASATH IO
SIKICHUX TIO3UTHUBHHUX HACIHIAKIB a00 3MiH, OCKUIBKH BIIMOBIIHI MPaBOBi
HOpMH, SIKi TaK Y iHaKIIe, aue SBISIOTH COOOK Haka3 YIOBHOBa)XCHHX
OpraHiB JAepXKaBHOI BIagW, HE B3HAXOAATh BHYTPIIIHBOTO CIHPHUHATTA
y JIOAWHU B CHIY BIJICYTHOCTI Yy ii CBiZOMOCTI BiJIOBITHHX MOPANBEHUX
MepeKOHaHb, MOYYTTS CBOTO OCOOHMCTOTO MOPAJIBHOTO 00O0B’SI3KY». AmKe
BIiTHOCHHH Y COIaNbHIA cdepi CyCHiIBbHOTO XHTTA y 3HA4HIA Mipi
mepe0yBaloTh TAaKOX Yy cdepi BHYTPIMIHIX MOPaIBbHO-TICHXOJIOTTIHUX
no4yTTiB ocobucrocti. [Ipy HpOMY mpaBo, SK COLIANBHUH pEryJsTOp,
«MOXE CIPHUATH JMIIe ab0 3MINHCHHIO TaKWX BIJHOCHH, 3aKJIagaroud
y 3MICT IPaBOBHX HOPM BIIMOBIAHI MEXaHi3MH, a00, HABITAKH, CIIPUATH iX
«PO3BIHYAHHIO» y KOHTEKCTi «BIPOBA/DKCHHS» Yy COIIabHE JKUTTS TaK
3BaHUX BIJHOCHMX, IParMaTHYHHUX, YTWIITApPHUX MOpPAIbHUX I[IHHOCTEH,
3a0e3rnevyroul TUM CaMUM IPUMITHBHE YSBJIEHHS PO iHIUBiIyanbHYy Ta
HEMOBTOPHY CYTHICTh KOXHOT JFOJICHKOI 0cobucTocti» [2, ¢. 33-35].

Bingrak, mMaemo cuTyamilo, KOJIM CydacHa JIEMOKpaTW4Ha, MpPaBOBa,
colianbHa JiepKaBa HE MOXKe E(QEKTHBHO BHpINIyBaTH Taki coOMialbHI
mpobieMu  SIK, HANPHUKIAZA, IOJONIAHHS OiTHOCTI 3HAYHOI YaCTHHU
HACEJICHHS, TiIBUIIICHHS PiBHA HOTO 3alHATOCTI, 3a0e3MeueHHsT JOCTYITHOCTI
MEIWYHHX, OCBITHIX, TPAHCIIOPTHHUX Ta IHIIMX HAHBAKIMBIIINX COI[IAJIbHUX
MOCNYr TOIIO, OCKUIBKM TparHe IiX BHPILIMTH JIKIIE 32 JONOMOTOI0
MPUHAHATTS BiAMOBITHUX MPABOBUX MEXaHI3MIB.

VY 3B’43KY 13 1IUM, 0COOIMBOT 3HAUYLIOCTI B yMOBaX ChOrOIcHHS HaOyBae
JIOCIIIJPKEHHS] TUTAHHSI XapaKTepy B3a€EMO3B’sI3KY Ta CITiBBIJIHOLIEHHS IpaBa
1 Mopaii SK HalBaXIMBIIIMX COLIaNbHUX peryisrtopiB. OueBHIHO, IO
NpaBWIbHE PO3YMIHHS 3MICTy B3a€MO3B’SI3KIB MDK HHMH CIPUSTHME
¢opmyBaHHIO OLTBII  SKICHOI IpaBoOpealli3aliiHOi, y TOMy 4HCIi
MIPAaBO3aCTOCOBHOI NPAKTHKHM, a TaKOXX HAJacTh MOXIHMBICT 3HAYHO
TOYHIIIE CIPOTHO3YBATH  HACHIAKH  BIPOBAKYBAaHMX B  JIEprKaBi
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pedopMaTopchKUX 3axOAiB, CIPSIMOBAHUX Ha 3a0€3NEUCHHS COLIaJIbHOTO
Ta IHIUBIAYAIEHOTO OJIATOTIOTYTYsl.

3 orysiny Ha 3a3HayeHe, BBAYKAEMO, 1110 CUCTEMHHMH MiJXif 10 pO3yMiHHS
NPUPOAN IPABOBOTO PETYJIIOBAaHHSA IPOSBISETBCS Ha BHYTPIIIHBOMY Ta
30BHIIIHEOMY pIBHAX. BHYTpimHINA acmekT CHUCTEMHOCTI IIPaBOBOTO
perymoBaHHA BigoOpakae mapaMeTpd B3a€MO3B’S3Ky Ta B3aeMOAIi
CKJIAIOBUX HOTO MeXaHi3My, a TaKOXX CTaIii HpaBOBOTO PETYNIIOBAHHS,
B MeXaxX SKHX BHKOPHCTOBYIOThCS cHenn(idHi mpaBoBi 3acodbwm mis
YHOPSIIKYBaHHS CYCHITPHHX BiIHOCHH. 3O0BHIIIHIN aCIEeKT CHCTEMHOCTI
MPAaBOBOTO PETYIIOBaHHS BiZ0Opa)kae MO0 MICIe B 3arajibHiii CHCTEMI
colianbHOT peryisiii, a TakoX XapakTep B3aeMOii MpaBa 3 IHIIMMHU
HOPMaTHBHO-PETyJISTHUBHIMHU CHCTEMaMH B MeXaX BH3HAUEHHX KOOPJIUHAT
gacy 1 mpocropy. I[Ipum 1mbpoMy camMe 30BHIIIHIN acmeKT CHUCTEMHOCTI
NIPaBOBOTO PETYNIOBaHHA HaOyBae OCOOJNMBOI 3HAYYIIOCTI B yMOBax
TIOCHJICHHSI KPH30BHX TEHICHIIN COLIaJbHOTO PO3BHUTKY, IOJIOJAHHS SKUX
HEMOXJIMBO JOCSTTH 32 JOIMOMOIOK BHKOPHCTAHHS JIMIIE MPaBOBUX Ta
BiJIIOBiTHUX IM OpTaHi3alifHIX 3acO0iB.
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HAIIPSAM 5. 3BEMEJIBHE IIPABO. AT'PAPHE IIPABO.
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EKOIIM/] B YKPAIHI IK HOBE IOPYIIIEHHS
MI>KHAPOJHOI'O ITPABA

JAmutpenko JlionmMuia AHaTodiiBHa
cyoosuil ekcnepm
Yrpaiucekuii Hayk080-00CaiOHUL ITHCMUMYm CReyianbHOI MexHIKU
ma cyoosux excnepmuz Cnyocou besnexu Yxpainu
M. Kuis, Yrpaina

Minsiino AnaroJiiii AHaTONIHOBHY
KAHOUOam cilbCbKO20CNOOAPCLKUX HAYK, O0YeHm, CYO08Ul eKchepm
Yxpaincokuii naykogo-docaionuti incmumym cneyianbHoi mexHiKu
ma cyoosux excnepmuz Cnyoscou besnexu Yrpainu
M. Kuis, Yxpaina

A0O ITOICTBO MOKIHYUTH 3 BIHHOIO,
a00 BilfHA TOKIHYMTH 3 JIIOJICTBOM.
IDicon Kenneoi

3 2014 poxy i 0coOIMBO BIIPONOBXK ITOBHOMACIITAOHOTO BTOPTHEHHS,
BifiCbKa KpalHHM-arpecopa HaMararTbCs MAaKCHMAJIBHO 3aBJaTH IIKOIU
Vkpaini. Lle crocyerbess He mwme iHPPaCTPYKTYpH Ta €KOHOMIKH, 3arap0-
HUKHU IIJIECIIPSMOBAHO TIOTIipPITYIOTH CTaH JOBKULIS Ta 3HUIIYIOTH YKpa-
iHChKY mpupony. Taki aii € MOpYHIEHHSIM SIK YKPalHCBKOTO TaK 1 MiX-
HapOAHOTO 3aKOHOJABCTBA Ta MiANAJAIOTh i/l BUSHAYCHHS «CKOLIHI».

[ToHATTS «eKoUMa» aKTHBHO BHKOPHCTOBYIOTH 3 70-X pokiB XX cro-
JITTS, @ cCaMOI0 PyHHIBHOIO ()OPMOIO LILOTO 3JIOUMHY BBa)KAETHCS BOEHHHN
SKOIM]T — KOJIMIIIKOA MPHUPOJIi 3aBIAETHCS 13 BIHCHKOBOI YU MOJITHYHOIO
METOI0.

3rigHo i3 crarrero 441 KpumiHanbHOro Koiekcy YKpaiHH, eKOonua —
[l MacoBe 3HMIIEHHS POCIMHHOIO ab0 TBapUHHOTO CBITY, OTPYEHHS
atMocepn abo BOJHHMX pECypCiB, a TAaKOXX BUMHEHHS IHIIMX JiH, 10
MOKYTh CIPHYMHUTH ekoJoriuny karactpody [3]. Taki mii, sk araku Ha
HapTOOa3M, yAApH 1O TEPUTOPISIM yCTAHOB, IMIOMICTATH SACPHI yCTAaHOBKH,
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3HUILEHHS JICIB, CTEIIB, MOPIB, @ TAKOX TBAPHUH Ta POCIHH, SIKi TaM XKUBYTh
MaroTh PO3CIilyBaTHCS SIK €KOLMA. AJDKE HaBITh KOJM CHapsAIu HEe HUIIATh
Oe3rnocepesHbO0 00 €KT aTakW, BOHM IPHHOCATH 3HAYHY IIKOJIY JOBKLULIIO,
1 He JmIre TepuTopil YKpainu, ane ¥ iHIMM JepkaBaM: MacIITaOHI MOXKEki
y IicaX BUKIMKAIOTh 3MiHH KIiMaTy, 3a0pyTHEHHS aTMOC(epH, MOTIn0-
JICHHA TPOIIECIB OIyCTEITIOBAHHSA 1 HapemTi — Tio0anbHI BTpaTH Oiopis-
HOMAHITTS; OTpPy€Ha BOJAa BHKJIWKAae 3aru0Oenb puOM Ta POCIMHHOCTI
BOJIOIM; MacIITabHI pyHHALIi COPUSIOTH PO3MOBCIOPKEHHIO WICHUCTOHOTHX
Ta TPU3YHIB — MEPEHOCHUKIB 30yIHUKIB iH(EKIiH; mix gac BHOYXy B IPYHT
MOTPAIUISIOTh IIKIIJIMBI  CHOJYKH, IO MEepeXoJsITb B IPYHTOBI BOJH,
ONUHSIOYNCh B KPHUHUIAX, 1 SK HACHiJOKaKyMyJIOIOUYUCh B POCIHHAX
1 opra”i3amMax TBapWH Ta JIOJEH — BUKJIMKAIOUM BIAIOBIJHI 3aXBOPIOBAHHS.
CBIT BX€ 3HA€ TakKi BHIAAKHU: B SIMOHIT BHACHIZOK MOTPAIUISHHSI B BOMAY
OTPYTH, Yy HAacelleHHsS, SKe CIIOKMBaJo pudy 3 3a0pyaHEeHOi BOIOHMH,
BUHMKJIO XPOHIYHE 3aXBOPIOBAHHSA LEHTPAIbHOI HEPBOBOI CHCTEMH —
Minamara (Ha3Ba HOXOAWTH BiJl MICIEBOCTI); TakoX B SIMOHIi BHACIIIOK
3a0pyIHEHHS BOJM KaJMieM, B HaceJEeHHs BUHMKIA XBOpoOa Ha3BaHa ITtaii-
iTal — BpaXeHHs KICTKOBOTO amapary JIIOAWHM; JOBEIEHAa pOJb BOIU
B PO3IMOBCIO/KEHHI BIPYCHHX 3aXBOPIOBaHb — TEMATUTY A, HOJIOMIENITY,
OurpmiocTi KWIMKOBUX iH(pekmid (xomepa, dwepeBHHA TH(, napaTudw,
CallbMOHENbO3, JU3EHTEpis Ta iH.), amebia3y Ta BEJIMKOI IPyHH TelIbMiH-
To3iB [1].

[Mpesupent Ykpainu Bojoaumup 3eneHChKHiA, i) 4ac CBOrO BUCTYITY Ha
camiti G20, npencraBuB YKpaiHCbKy (opMyny MHPY 3 JECATH IYHKTIB,
OJTHUM 3 SIKHX € OTpeOa HeraifHO 3aXUCTUTH NPUPOAY Ta 3YITUHUTH SKOLIUI.
VY Bianosigs, [lapnamenrtcoka acambuest Pamu €Bponun 3poduina BaIIMBHI
KPOK JI0 YiTKOTO YHOPMYBAHHS 3JI0UYMHY «EKOIMJ», SKUM CTaJl0 CXBaJICHHS
pesomontii «BrumB 30poHNX KOH(IIIKTIB Ha MOBKULID), IO BimOysocs
25 ciunsg 2023 poky. B nokymeHTi iiaeTbes Ipo HEOOXiTHICTh KOAU(DIKyBaTH
TIOHATTS «EKOUWA» SIK Y HAIllOHATHHOMY 3aKOHOJABCTBI, TaK 1 B MXKHApO-
HOMY TIpaBi. Pe3omoriiss BU3Hae HEOOXITHICTE BHECEHHS 3MiH 10 PUMCBKOTO
cTaryTy MIDKHApOJHOrO KPUMIHAIBHOTO CyAy, HI00 JO0AaTH EKOIHI SIK
OKpeMHH BH[ 37104HHY. J{epkaBu-ulieHH MalOTh Y)KUTH HEOOX1THUX 3aXO0/iB,
11100 YHEMOXITUBUTH BUKOPHUCTAaHHs 3a00poHeH0T 30poi mijl 4ac BiiCHKOBHX
KOH(JIKTIB, sKa, cepei IHIIOro, HENpPONOPIIHHO BIUIMBAE€ HA JOBKIJUIA
H poOUTH HEMOXIMBHM >KMTTSI JIIOAMHM B 30HI ypaxeHHs. Kpim Toro,
JleNieraTi  MiATPUManyd TpaBKM LIOA0 HEOOXIJIHOCTI 3aXHUCTy TEPHUTOPIH,
Jie pO3TaIllOBaHi aTOMHI €JIEKTPOCTAHII] Ta 00’ €KTH KpUTHYHOI iH}pacTpyk-
Typu. [licns BHeceHHs 3a3Ha4eHMX 3MiH, YKpaiHa 3MOXe I103MBaTHCh
1o MixHapoxHoro kpuminaieHoro Cyny mnporu Pociiicekoi ®eneparii
3a 3JI0YMHU TPOTH IOBKULISA — 3HUINEHI €KOCHCTEMH, 3a0pyIHEHI TPYHTH,
cnanmeHi Jjicm Ttomo. Hapaszi B PuMmchKkOMy cTaTyTi NpOIMCAHO ITHIIIE
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4 370YMHM: 3JIOYMHW TEHOLUIY, 3JI0OYMHH TIPOTH JIIOASHOCTI, BOEHHI
3JI0YMHM, 3JI0YMHM arpecii; IIKOAa MOBKULIIO HAJIEXKUTh JIO BOEHHHX
3JI0YMHIB, OJJHaK ()OPMYJIFOBaHHS, HE MA€ YiTKOI MPaBOBOI BU3HAYEHOCTI Ta
CKJIQJTHE JUTS IOBE/ICHHS y CYI.

Ha pmanuwii wac BHeCeHHsM 3MiH 0 PUMCBKOTO CTaTyTy 3aiiMarlOThCS
¢ynmamist Stop Ecocide Ta mapmament IIsemii. Llg imimiatmBa Oyna
3amovatkoBana 2020 poky 3 Harogu 75-pigus BigkputTs HropaOep3pKoro
TpuOyHaIy 00 BOEHHMX 3704mHIB Himewunnu mig wac Jpyroi cBiToBoOi
BiiHu. Cepen 3MiH 10 PHMCBKOTO CTaTyTy HpOIOHYETHCSA: 3a3HAYCHHS
B mpeamOyii NMpo MOXJIMBICTH CEPHO3HOTO pYHHYBaHHsS Ta MOTipPIIEHHS
CTaHy IOBKULIA, IO CTBOPIOE 3arpo3y JJIs JIFOJCTBA Ta CBITY B I[JIOMY;
JIOTIOBHEHHSI CT. 5 «3709MHOM €KOLWA» Ta IOJJaBaHHIM CTaTTi, 1110 BU3HAYAE
Horo ckuan; (OPMYNIOBAaHHS  YITKMX  BH3HAU€Hb TEPMIHIB, IO
3aCTOCOBYIOThCS («HEOOIPYHTOBaHa IIKOJa», «CEpHO3HA IIKOAA», «Mac-
mTabHa OIKOJaY, «JOBrOTPHBAIA KO, «HABKOJHIIHE CEPEIOBHILE) [4].

Bognouac, Bxke 3apa3z y €BporeiichbKiii komicii 3asBuim, mo Pocis mMae
BUIUIATHTH YKpaiHi pemapamii 3a eKOmWI, i 3aKiIHKald IMPOJIOBXKYBaTH
(hikcyBaTH POCIHCHKI 3TOYMHM MPOTH AOBKULTA. CIIif 3a3HAYUTH, IO Y CBITI
BXE ICHye TIpEeUe[eHT IIOKapaHHSI arpecopa 3a MIKOAY JJOBKLIIIO.
Tak B 1991 pomi Oyma crBopeHa Kowmmencamiiina kowmicis OOH, ska
po3risimana BCi MPeTeH3ii Ha KOMIICHCAI[I0 3a BTpaTh Ta 30MTKH, 3aBIaHi
KyBelTy BHaciiJJOK ipakChbKOro BiHCHKOBOI'O BTOPrHEHHsS W okymarii [5].
OxpemuM HampsMoM Yy pobGoti Kowmicii craB posrsa  3asB  10A0
BiZIIKOAyBaHHs 30uTKiB y 80 MimbspaiB nonapiB. B pesynbraTi cBOET
pobotn Kowmicist 3a10BobHMIIA 1i BUMOTH YacTKOBO, BHIUIATHBIIM IOHAJ
52 MinpApau JodapiB KOMIIEHcalii 3a BCi BUIM 30WTKIB, i3 HUX IIOHAJ
5 MITBSIpAiB — 32 30UTKU JOBKLLTIO, aJ[KE JJIs TOBSACHHS €KOIUITY ITOTPIOHO
HE TUIBKM TPAKTHYHO BCTAHOBUTH (DaKT IisiHHS, a i JOBECTH, IO BOHO
TIPU3BEJIO JI0 peasbHOI HeOEe3eKN HACTaHHs €KOJIOTTYHOT KaTacTpodH.

Pa3om 3 THM, BIPOZOBXK OCTAaHHBOTO POKY, HU3Ka KpaiH 3ampoIroHyBaja
YkpaiHi T0IOMOTY y pO3CIiTyBaHHI Ta IOBEICHHI BUITAJKIB EKOIHIY 3 OOKY
Pocii, a TakoX y BiAIIKOAyBaHHI 30MTKiB 3a Taki Ail. OJQHAK, HABITh MICIIA
OTPUMAaHHsS pemapaiiii, Ha BIJHOBJICHHS MOBKULIA YKpaiHi 3HAZ0OHMTHCS
barato yacy. IlomiOHa cuTyallisi CKjiajgacs B TaK 3BaHIM «YCPBOHINA 30HI»
y ®panmii. [ Teputopis,mioma skoi cknagae 6musbko 100 km?, moci
3akpura micis [lepmioi cBitoBoi BidHM — 3eMili Bce Ie 3a0pyaHEHi
3IMIIKAMU  OOENpHIIACIB Ta TOKCHMYHUMH pPEYOBHHAMH 31 CHapsiB
(MuII’SIK, CBHMHENb); TaM 3a00pOHEHO CENUTUCS Ta 3alMaThCs CiIbCHKUM
TOCIOAaPCTBOM — Ha MOJIAX JI0CI 3HAXOIATh HEPO3ipBaHi CHAPSIH, 3aIHIIKA
30poi, OCTaHKHM JIOJIEH Ta TBAPHH; J03BOJICHO JIMIIE JIICHUITBO, BIHCHKOBA
ISUTBHICTH T4 MEMOPIiaTbHUAN TYPU3M.
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BiitHa B VkpaiHi IIe TpuBae, OJHAK 3TAHO 3BITY aHAIITHYHOI KOMaHIU
Kwuiscbkoi lIkonu ExoHomiky, criibHO 3 MiHICTEpCTBOM PO3BHUTKY TpoMay
i Ttepurtopii Ykpainm, MinictepctBoM iH}pacTpykTypn YKpaiHw,
MiHICTEpCTBOM OXOPOHM 3[0pOB’S YKpaiHW y CIHiBOpali 3 iHOIMMH IpO-
(dimpHEMH MiHICTepcTBaMH Ta HamioHampHHM OaHKOM TPO TpsiMi 30UTKA
iH(QPACTPYKTYpH Bill pyiHYBaHb BHACTIIOK BIHICBKOBOI arpecii pocii mpotu
VYkpainu 3a pik Bif MoYaTKy MOBHOMAcCIITAOHOTO BTOPTHEHHS, BifiChKOBa
arpecist Pocii mpusBenma mo mimoro psgy HeOe3MEeYHWX BIUIMBIB Ha BCi
CKJIaIOBI JMOBKULIL — arMochepHe MOBITPs, TIPyHTH Ta JaHAMA(TH,
MOBEPXHEBI 1 MiI3eMHI BOJIU, POCIMHHICTh Ta TBAPUHHUHN CBIT.

BHacnmimok BO€HHHMX Jil MiJ PU3MKOM 3a0pyIHEHHS 3HAXOIUTHCS
188 THe. KM’ IPYHTIB, Yy MeXax 30HH OOWOBUX [iif ONUHIIUCH
393 mpupoaHO-3amOBiTHUX 00’€KTH; 3adikcoBaHo 298 THC. Ta JTICOBUX
Ta 1438 THC. Ta TpaB’SHUX NOXKEX, IO pa3oM 3 TOPIHHAM Ha(TH
Ta Ha(TONPOMYKTIB CHPUYMHWUIO 3HA4yHE 3a0pyAHEHHSA aTMochepHOro
moBiTps (uepe3 OoiioBi mii B arMocepHEe MOBITPS MOTpammiao 5,5 MIH. T
BUKUIB 3a0pyAHIOIOUMX pPEYOBHH: OKCHA a30Ty, OKCHJI BYIJICIIO,
HEMETaHOBI JIETKI OPTaHiYHI CHOIYKH, OKCHJA CIpPKH, TIFJI, CBUHEIb, KaaMiid,
PTYTh, MHUII'SK, XpOM, Miib, HIKeJb, CEJeH, IMHK, NIOKCHHH, TUOEH30-
(hypanu, OeH3MIpeH).

[xona Bix BUKKIB 320pyAHIOIOUMX PEUOBHH B MOBITPSl CTAHOBUTDH Maii-
ke 25,8 muipa monapis, 3 AKuX: 15 Mapa moiapiB — IIKOJA Bif JIICOBUX ITO-
xex, 10 Mapa nosapiB — MIKOAa BiJ TPaB’SHUX MOXKEXK, 752 MIIH H0japiB —
IKO/a Bij TopiHHs HadTH Ta HahTOMPOAYKTIB. [2, ¢. 27-31].

Bilina B VYkpaiHi NpOAOBXY€TbCs, 3aBJAlOYM HETIONPABHOI IIKOIU
YKpaiHCbKOMY AOBKULIIO. Bee wacrime 3 TpuOyH MIKHApOAHMX MaiiiaH-
YHKIB TOBOPATH IIPO €KOLWJ, a BiifHa B YKpaiHi MOXXe 3MIHUTH Mi>KHapoaHE
3aKOHOJABCTBO B cdepi MoBKULIL. Tox 3apa3 000B’SI3KOBUM st YKpaiHu
€ 30ip mOKa3iB eKomuay IO BiHOLICHHIO IO HAIIOI JEp)KaBH 3 JOKYMEH-
TyBaHHAM BCiX (aKTiB Ta TPOBEACHHAM HEOOXiTHHX JabopaTOpHUX
JTOCTI/IKeHb, Pe3yJIbTAaTH SKUX HIXTO HE 3MOXE IMOTIM OCKAapKUTH, a TaKOX
OIliHKa 30MTKIB SIKI OYIyTh BIIIKOJOBYBAaTHUCH KpaiHOMO-arpecopoM. Jlyxe
Ba)XJIMBO Ha JIaHOMY eTarll MiTPUMYyBAaTH yBary Mi>XHapOHOTO CYCIIIbCTBA
10 TpoOJIeMH EKOJIOTIYHHMX HACHIAKIB BIHHH B YKpaiHi Ta BXXHBAaTH BCIiX
MOXIIMBHX 3YCWJb JUIi IX YCYHEHHs, aJDKe€ eKOJIOTi4HI KaTtacTpodu
BOEHHOTO XapaKTepy MarOTh HEraTUBHI HACTIIKMA HE TUIBKH Ui KpaiHu, Ha
SKy Harajiu, a TaKoX JUisl KpaiH, 1110 He OepyTh y4yacTi B KOH(QIIIKTI 1 HaBiTh
JUIsL CaMOT'0 arpecopa.
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J0 IUTAHHA OIVIATHOCTI JOI'OBOPY
JOBI'OCTPOKOBOI'O THMYACOBOI'O KOPUCTYBAHHA
JICOBOIO JUISHKOIO, YKJIAJIEHOT O MIXK TOCTIMHUM
TA THMYACOBUM JIICOKOPUCTYBAYAMMN

Ka3znauyeeBa Onena OuiexcanapiBHa
aosokam, unenkuns Acoyiayii npasnuxie Yxpainu
m. Ilonmasa, Ykpaina

Cratta 16 JlicoBoro xomekcy Ykpainu (mani — JIKY) mepenbauae, mo
NpaBO KOPUCTYBaHHs JicaMH 3IIHCHIOETHCS Yy TOPSAKY ITOCTIHHOTO Ta
TUMYACOBOTO KOPHUCTYBaHHs JicaMd. THMYacoBe KOPUCTYBaHHS JiCaMH,
Yy CBOIO 4epry, MOXKe OyTH JDOBrOCTPOKOBUM (TepMiHoM Bif 1 mo 50 pokiB)
200 KOpOoTKOCTpOoKOBHM (10 1 poky). O0'€KTOM THMYaCOBOTO KOPHCTYBAaHHS
MOXYTb OyTH Bci Jiicu, 0 nepeOyBaloTh y Jep)KaBHii, KOMyHaJbHIH abo
MpUBaTHi# BracHocTi [1].

JloBrocTpokoBe THMYacoBe KOpHUCTyBaHHS Jiicamu (mami — JTKII)
BU3HavaeThes y ctarti 18 JIKY sk 3acHOBaHE Ha JOTOBOPI CTPOKOBE ITIATHE
BUKODHUCTaHHS JICOBHX JUISHOK, SKi BHAUISIOTBCS I 1OTPeO
MHUCIIUBCBKOTO TOCHOIAPCTBA, KYJIbTYPHO-O3IOPOBUMX, pPEKpEAliiHuX,
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CHOPTHUBHUX, TYPUCTHYHHX 1 OCBITHbO-BUXOBHHX I[UJIEH, IPOBEICHHS
HayKOBO-JOCJIITHUX POOIT.

Taxum unnoMm, norosip JTKIJI xapakTepnsyeTbcs TAKUMH O3HAKaMH SIK:
1) cTpoxkoBicts (Bix 1 mo 50 pokiB); 2) OMIaTHICTH; 3) HITLOBE CHPSIMYBaHHS
JIOTOBOPY (3aKOH YiTKO BH3HAYa€ MOTPEOM JUIA SKUX MOXKYTh BHIUIATHCS
JICOBI AUISHKY y TOPSAKY JOBIOCTPOKOBOTO THMYACOBOTO KOPUCTYBAHHS).

V 1iif ctaTTi mpenMeToM Hamroi HayKOBOI YBard € Taka O3HaKa JOTOBOPY
ATKII sx ommataicTs. Po3rmsHeMo ii Ha mpuKiIami JOTOBOPY, YKIAZEHOTO
MK IOCTIHHUM Ta THMYAacOBHM JICOKOPHCTYyBadueM, TOOTO MIOAO JICiB
JiepKaBHOT 00 KOMYHAJIBHOT BIACHOCTI.

3rigHo 3 Buiie iuToBaHoro crarreio 18 JIKY mmata mependadaerncs 3a
BUKOPHCTaHHS JIiCOBOi AUIAHKM. BimmoBimno mo crarti 1 JIKY micoBa
IUISHKA — JUISHKA JICOBOTO (OHAY YKpaiHM 3 BU3HAYCHUMH MEKaMH,
BUJJIEHAa BIiINOBiAHO 10 1boro Kopekcy mans BeOeHHS  JIICOBOTO
TOCTIOIapCTBa Ta BHUKOPHCTAHHS JICOBMX pecypciB 0e3 BHIydeHHS ii
Y 3eMJIEKOpHCTYBa4a ab0 BIIACHUKA 3EMIIi.

OTxe, 32 BUKOPHCTaHHS IIEBHOI BH3HAYCHOI MIJSIHKM JicoBoro (oHIy,
10 HE BUUIyYeHA y 3eMJIEKOPUCTYBada (SKUM € TIOCTIHHUM JICOKOPUCTYBaY)
MIOBMHHA CIIPABIIATHUCS IUIATA.

Bognodac,maka3om MiHicTepcTBa arpapHOi MOJITHKH Ta IPOJOBOIECTBA
VYkpaiuu Big 07.09.2012 Ne 551 «IIpo 3aTBepmxerss [IpumipHOTO 10roBOpY
JIOBFOCTPOKOBOTO THMYAacOBOI'O KOPHUCTYBAaHHsI JIicaMW» Y 3aTBepIPKeHid
npumipHii popmi norosopy JATKJI 3a3HaueHo, 1110 32 KOPUCTYBAHHS JIiCO-
BOIO JIUITHKOIO TUMYACOBHUH JIICOKOPHCTYBau CIiauye 30ip 3a CreliaibHe
BUKOpHCTaHHS JicoBux pecypciB [2]. Ilpore 3akonom VYkpainm «IIpo
BHECEHHS 3MiH /10 [lomaTkoBoro xozekcy YKpaiHu Ta IesKHX 3aKOHOJaBYMX
aKTiB YKpaiHM IIOJO MOJATKOBOI pedopMm» 3aMicTh 300py 3a criemianbHe
BUKOPHCTaHHS JIICOBHX PECYpCiB BBEAECHO PEHTHY muary [3].

OTKe, CTaHOM Ha ChOTOJHI 3aKOHOJABCTBO YKpaiHM HE MICTHTh TaKOTO
TIOHATTS SIK «30ip 3a crenianbHe BUKOPHCTAHHS JICOBUX PECYPCIiB».

Tax, Bigmosizao 1o mm. 14.1.217 m. 14.1. c1. 14 IlogatkoBOrOo KOAEKCY
VYkpainu (mani — IIKY) 3a cremianbHe BUKOPUCTaHHS JIICOBUX peCypCiB
CHPaBIISIETHCS  3arajIbHOICPKABHUI IOJATOK, SKMH Mae Ha3By pEHTHa
marta [4].

BimnosigHo mo cratti 6 JIKY micoBumu pecypcaMu € nepeBHi, TEXHIUHI,
JIKapChKi Ta iHIII NPOJIYKTH JIiCY, 110 BUKOPUCTOBYIOTHCS JJIsl 32/I0BOJICHHS
moTped HaceNleHHS 1 BUPOOHUIITBA Ta BIATBOPIOIOTHCA y Tporeci (op-
MyBaHHS JICOBUX MPHPOIHHUX KOMIUIEKCIiB. [0 JICOBHMX pecypciB Takok
HaJle)kKaTb KOPHCHI  BJIACTMBOCTI JIICIB, IO BHMKOPUCTOBYIOTHCS IS
3aJI0BOJICHHS CyCHUIBHUX noTped [1].

[InaTHUKaMM PEHTHOI IUIaTH 3a CIelianbHe BHKOPUCTAHHA JICOBHX
pecypciB € JTCOKOPHUCTYBadi, AKi 3MIHCHIOIOTH CIIELiaTbHEe BHKOPHCTAHHS
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JCOBUX pECypciB Ha MIJCTaBi CIEIiaIbHOTO J03BONIY (JicOpyOHOro abo
JCOBOTO KBUTKAa) a00 BIJNMOBITHO O YMOB JOTOBOPY JIOBTOCTPOKOBOIO
TUMYacOBOTO KOPUCTYBaHHsI jticamu (TTyHKT 256.1 ctarti 256 TIKY).

BigmoBimHo mo mm. 256.2.5 1. 256.2 cr. 256 IIKY 00’ekToMm
OTIOJIaTKyBaHHS PEHTHOIO IUIATOIO 32 CIIeIialbHe BUKOPHCTaHHS JIICOBHX
pecypciB €, 30KpeMa, BHUKOPHUCTAHHS KOPHCHHX BJIACTHBOCTEH IICIiB Ui
KyJIbTYPHO-O3JI0ODOBUUX,  PEKpEalliiHUX, CIOPTUBHHUX, TYPHUCTHYHHX
1 OCBITHbO-BHXOBHHUX IIUJIEH Ta MPOBEICHHS HAYKOBO-JOCITITHUX POOIT, 10
BIANOBiZa€ IIJTLOBOMY  CIPSIMyBaHHIO JIOTOBOPY  JTOBTOCTPOKOBOTO
TUMYACOBOTO KOPUCTYBaHH: Jicamu [4].

3 aHaNi3y BHIIEBUKIAICHOIO BOAYa€ThCs, IO, O MEpIle, MOAATKOBE
3aKOHOJIAaBCTBO BH3HAYa€ IUIaTy HE 3a BHKOPUCTAHHS JICOBOI IUISHKH,
a 3a BUKODHCTaHHS caMe€ JICOBHX pECYypCiB; 1O Jpyre, HOPMOTBOpPELb
Yy TPUMIPHOMY JOTOBOPY JOBTOCTPOKOBOI'O THMYAacOBOTO KOPHCTYBaHHS
JmicaMH 3IOIHCHIOE TIiAMIHY TOHATH «BHUKOPWUCTAHHS JICOBOI MUITHKI
Ha «BUKOPHCTAHHS JICOBHX PECYpCiB», IO € PI3HUMH 3a CBOIM 3MICTOM.
Kpim BumIeHaBeneHOI Pi3HUII 3MICTY MOHATH «JIiCOBA MUISHKA» Ta «JIICOBI
pecypcn», Ha MiATBEpKEHHS HAIIoi MO3uIii, BapTo 3a3HaduTH CT. 2 JIKY,
SKOI0 TiependadeHo, Mo OO0’€KTOM JICOBHMX BITHOCHH € JiCOBHH (oHA
YkpaiHu Ta OKpeMi JIiCOBI TUITHKH.

OTxe, BIIHOCHHHM, [0 BHHHKAIOTh Ha IiJCTaBI JOTOBOPY IOBrOCTpPO-
KOBOT'O THMYaCOBOI'0 KOPUCTYBaHHS JIiCaMH BUHUKAIOTh 3 MPUBOJLY OKPEMOT
JICOBOI ISIHKH, a HE JIICOBUX PECYPCIB K TaKHX.

Takum umHOM, omuati 3a jgoroBopom JTKIJI mijgsirae BukopuCTaHHS
came JICOBOi [JUISHKH, a HE JICOBUX pECypCiB, IO € JIOTOBIPHHUM,
a He ITOJIATKOBUM IUIATEXEM.

OnnaTHUMH BU3HAIOTHCS JIOTOBOPH, B SIKMX OOOB'S3KY OfHI€l ocoOH
moCch 3podutu abo mepenatd, abo BHKOHATH BiIIOBigae O0OOB'S30K iHIIOI
CTOPOHM HAQJaTH 3YCTpiYHE 33J0BOJIGHHS Yy TpOWOBIH abo iHmIii
MaTepianbHii Gopmi.

CrtopoHaMH y IOTOBOPI JOBTOCTPOKOBOTO THMYACOBOTO KOPHCTYBAHHS
jgicaMH, 3 ONIAAY Ha TMPEIMET HAIIOro MOCTIKCHHS, € MOCTIHHHIMA
Ta TUMYACOBHH JTICOKOPUCTYBaYi.

PentHa »x muaTa 3a crenialbHe BHMKOPUCTaHHS JIICOBHX pECypCiB
€ TIO/IaATKOBUM, a HE JOTOBIPHMM IUIAaTEXeM, SIKMH CILIadyeThbest 10 Oroa-
KETy, Ta, BIANOBIIHO, HE MOXE BBAXKATUCS 3YCTPIYHUM TI'POILIOBUM
3000B’s13aHHSIM MTOCTIITHOMY JIICOKOPUCTYBavy.

Otxe, TOCTIHHMH JIICOKOPHCTYBau SIK CTOpOHAa JOTOBOpY, HE Mae
JKOZIHOTO BiJTHOIIEHHS /10 PEHTHOI IUIATH SIK 3arajbHOJIEPKaBHOTO MOJATKY,
a TOMYy MaeMO CHTYyaIlilo, 3a KO Taka O3HaKa JIOTOBOPY JOBIOCTPOKOBOTO
THUMYAacOBOTO KOPHUCTYBaHHS JicaMH SK OIUIaTHICTh HE peali3yeThCs
HAa TIPaKTHIII.
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TakuM 4nHOM, 32 BUKOPHCTAHHS JIICOBOI AUISHKH CTOpPOHA, SIKiH Taka
IUITHKa TepeflaHa y THMYacoBE€ KOPHCTYBAHHS, 3000B’s3aHa HaJaTH
3YCTpiYHE TPOIMIOBE 3aJOBOJICHHS IHINIA CTOPOHI — TOCTIHHOMY JIiCOKO-
pHCTyBady.

Ha migTBep/ykeHHS BHUKJIAQAEHOI NPaBOBOi MO3MINI BapTO TaKOX
3a3HAYUTH, IO OOOB’SI30K 31 CIUIATH 3€MENIFHOTO MOAATKY ITOKJIAJAETHCS
caMme Ha IOCTIHHOTO JTiICOKOPUCTYBaYa.

Tax, sigmosiguo mo mm. 14.1.72 m. 14.1. cr. 14 TIKY 3emenbHuii
MOJTATOK — 00OB’SI3KOBUH TUIATIK, IO CHPABIIETHCS 3 BIACHUKIB 3€MEITBHIX
JUITHOK Ta 3EeMENbHHUX 4YacToK (IaiB), a TakoX MNOCTIMHHX 3eMJIEKOpHC-
TyBadiB.

3emiiekopHUcTyBadi y po3yMiHHi miamyHkTy 14.1.73 TIKY — ne ropunuuni
Ta ¢i3uyHi ocoOM (pEe3WOCHTH 1 HEPEe3UAEHTH), SKi KOPHUCTYIOTHCS
3eMENBPHUMH JTUITHKAaMH JIEp’KaBHOT Ta KOMYHaJIBbHOI BJIACHOCTI, 30Kpema,
HA TIpaBi MOCTIHHOTO KOPUCTYBaHHS [4].

BimmoBimao mo cr. 273 IIKVY, ska wmae Ha3By «OmnogarKyBaHHS
3eMENbHAX IUITHOK, HaJJaHUX Ha 3€MJISIX JTICOTOCIOAAPCHKOTO MPU3HAYCHHS
(He3aJeKHO BiJl MICIIE3HAXOKECHHS), 3E€MEIbHUM IOAATKOM», TIOAATOK
3a JTCOBI 3eMJIi CKIIQJAa€ThCA 13 3€MENBHOTO IMOAATKy Ta PEHTHOI IUIATH,
III0 BU3HAYAETHCSI OJATKOBUM 3aKOHOIABCTBOM.

IMpu upomy, JIKY BHKOpHCTOBYE JaBa TEPMIHH: <«JTiCOBA [LISHKA»
Ta «3eMebHa JicOBa JIIMHKA». BHU3HAYEHHS IOHATTS «JIiCOBa JIJISHKA»
HaMM HaBOJWIOCS BHUIIE. 3€MENLHOI0 JICOBOI MUISHKOIO, BiJNOBiIHO
no crarti 1 JIKY, Bu3HaeThes 3eMenbHa IIsHKA JlicoBoro GoHay YkpaiHu
3 BU3HAYEHHMHU MEXaMH, KA HaJIA€ThCS a00 BUITYYAEThCS Y 3eMIIEKOPHCTY-
Baya YK BJIACHUKA 3€MEJIbHOT AULTHKH JUIs BEJCHHS JIICOBOTO TOCHOApPCTBA
a00 IHIINX CYCTUTBHUX MOTPEO BiAMOBIIHO 0 3eMEIBHOTO 3aKOHO/IaBCTBA.

TakyuM 4YMHOM, 3aKOHOAABEIb PO3MEXYBaB I[I JABAa MOHATTSA IS
MO3HAYEHHSA TOro (aKTy, IO NMPH KOPHCTYBaHHI JICOBOIO JALIIHKOIO HE
BiIOYBA€TbCSA BHIIYUYCHHS IIEBHOI AUISHKU JICOBOTO (OHAY Y MOCTIHHOTO
3eMJICKOPHCTyBa4a, SKUM € MOCTIHIIA JTICOKOPUCTYBAY.

OTKe, INIATHUKOM 3eMEJIBHOTO MOJATKY € MOCTIHHUI JTICOKOPHCTYBAY.

TakuM YMHOM, Ha TPAKTHUIl BHHUKAE CHTYyallis 3a SKOI OIJIATHICTH
NPUPIBHSIHA 0 CIUIaTH OOOB’S3KOBHX OIO/DKETHHX IUIATEXKIB, 32 SKOIO
JIOTOBIp HE peayi30oBye TaKy CBOIO O3HaKy sK omiarHicte. KpiMm Toro,
MOCTIHHUM JIICOKOPHUCTYBaueM SK MOCTIHUM 3€MJICKOPUCTYBa4eM CIUIady-
€TbCSl 3eMeJIbHUI monarok. [IpM 1pOMYy THMYacOBHUM JIiICOKOPHCTYBaueM
CIUTAUy€ThCSl JIMILE PEHTHA IUlaTa 3a BHKOPUCTAHHS JICOBHUX PECYpCiB.
Tobro, moCTIHHUI JliCOKOpHCTYBau Hece BUTpaTd, sKi HomMy He
KOMITCHCYIOTBCSI THMYAacOBHUM JIICOKOPHUCTYBadeM, IpH LbOMY Oyaydu
m030aBICHNM MOJKJIMBOCTI BHKOPHCTOBYBATH JIICOBY HUISHKY IJISl BIACHUX
UTBOBUX TOTPEO.
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BinmosimHo no wactuam 2 craTti 179 T'ocnogapcekoro kogekcy YKpaiHu
Kabiner MinicTpiB VYKpaiHH, yNOBHOBaXKGHI HUM ab0 3aKOHOM OpraHu
BUKOHABYOI BJIaJM, J€PKaBHI OpPraHd Ta OpraHu Jep>KaBHOI BIIAJU MOXKYTh
pEeKOMEHIyBaTH  Cy0’€KTaM  TOCIIOAPIOBAHHS  OPIEHTOBHI  yMOBH
TOCIIOJTAPCHKUX JOTOBOPIB (TIpuMipHi 1oroBopu) [S].

BpaxoByroun, [0 yMOBH HPHUMIPHOTO JOTOBOPY JIOBTOCTPOKOBOTO
TUMYAacCOBOTO KOPUCTYBAaHHS JIiCAaMH € OpPI€EHTOBHHUMH, PEKOMEHIYEMO
YTOUHIOBATH IIi YMOBH y KOHKPETHHX IOTOBOpax, IIO YKIAJArOThCS MiX
MOCTIHHAMH Ta TEMYaCOBHUMH JICOKOPHUCTYBadaMH Ta MEPEeI0aYUTH IUIATy
3a BUKOPHCTAaHHS JIICOBOi JUISHKH, sSKa HE MOXe OyTH MEHIIOI 3a
3eMeJIbHUIN 10/IaTOK, CIUIAYE€HHUH 32 BU3HAUCHY 3eMEIbHY JIICOBY AUISHKY.
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12.12.2023).

3. Bakon VYkpainu «IIpo BHeceHHs 3MiH a0 I[lomaTKOBOro KoOIEKCy
VYkpaiHn Ta AESKMX 3aKOHOJABUMX aKTiB YKpaiHM MO0 ITOJaTKOBOI
pedbopmm». URL: https://zakon.rada.gov.ua/laws/show/71-19#Text (marta
3BepHeHHs: 12.12.2023).

4. TlomatkoBuii komekc Ykpainu. URL: https://zakon.rada.gov.ua/laws/
show/2755-17#Text (nata 3Beprenns: 12.12.2023).

5. Tocmomapcekuii konekc Ykpainu. URL: https://zakon.rada.gov.ua/
laws/show/436-15#Text (nara 3BepHenns: 12.12.2023).
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IPIOPUTETHI HAITPSIMH JIICOBOI TOJITHKH JEPKABU
SIK CKJIAJJOBOI JEP)KABHOI EKOJIOT'TYHOI NOJITUKHA
(Y KOHTEKCTI BIIIIKOAYBAHHS IIIKO/H, 3ATIOAISIHOL
JICOBOMY ®OH/Y YKPATHU 35POMHOIO ATPECIEIO
POCIACBHKOI ®EJIEPAIIIN)

Koetyn /Imutpo CepriiioBuu
acnipanm 8i00iny npobiiem azpapHo2o, 3eMelbH020, eKON02IYHO20
ma KOCcMiyHo20 npasa
Incmumym Oepoicasu i npasa imeni B.M. Kopeywvkozo
Hayionanvhoi akademii nayx Yxpainu
M. Kuis, Yxpaina

MasnmeBa Haranis PadaeniBna
O0OKMOp 10pUOUYHUX HAYK, npoghecop,
Oiticnuil ynen (akademix) HayionaneHoi akademii npagosux nayk Yxpainu,
3acnyacenuil topucm Yxpainu
Incmumym deposcasu i npasa imeni B.M. Kopeywvkozo
Hayionanvnoi akaoemii nayk Yxpainu
M. Kuis, Yxpaina

3 2014 poky TpuBae 30poiiHa arpecis pociiicekoi (emepauii mpotu
VYkpainu. e 10 mOBHOMACIITAOHOTO BTOPTHEHHS POCIEID OYIIO 3amojisTHO
3HAYHOI IIKOAM YyKpaiHCchkoMmy aoBkunmo. Ilicis 24 mrotoro 2022 poky
HEeTaTWBHUH BIUIMB arpecopa Ha JOBKUUIA TOCWIMBCA 1 IOCSTHYB
Oe3mpeneneHTHO  JKaxXJMBUX — MposiBiB. Po3mip  3amopistHOI  pociero
€KOJIOTIYHOTIIKOAM Hapas3i Bxe mnepeBuinye 2 TpinH. TpH [1]. 3Hauny
CKJIAJIOBY IIi€i CyMH CTaHOBUTH MIKOJa, 3alOJisHA AEPrKaBOIO-arpecopoM
micoBomy QoHay Ykpaian. 3a qannmMu MiHZOBKIJUIA, BilfHA 3aB/iana IIKOAH
Maibke TpeTuHi yKpaiHChKMX JiciB. Hacammepen, e mokexi, BHOyXH
OoempunaciB, TNepMaHEHTHE IIyMOBEe  3a0pyaHEHHs,  OyJIiBHHUITBO
dopTudikaifHAX CIIOPY/ Y MEKaX JTICOBUX MACHBIB Ta 3arOTiBJIsA ICPEBUHU
JUTSL IIAX TTOTPeO, a TAKOXK 3a0PyAHECHHS JIICOBUX IPYHTIB 1 BOJIOWM MaIHBHO-
MACTHJIBPHMMHK MaTepiajlaMd Ta IHIIMMHA TOKCHYHHMHU PEUYOBHHAMHU 31
3HUILEHOT TEeXHIKM, PO3IpBaHMX Ta Hepo3ipBaHuMX OoenpumnaciB.Braciizok
FOTO 3HAYHA IIKOJA 3aIOJIIOETHCS JIICOBOMY OiOpi3HOMAHITTIO, 30KpeMa
PYHHYIOTBCSI IPHUPOJIHI OCEJHIA Ta THHE 3HauyHa KUIBKICTh MpPEACTaBHUKIB
¢opu Ta QayHM Ha 3HAUHIM TEPUTOPIH, BTPAYalOTHCS TPaTMLIHHI Miclsd
PO3MHOXKEHHS 1 MITpamiiHUX NUIAXiB OaraThoX BHAIB ¢ayHu. Yepes
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3a3HaueHi BUWILNE HETraTHBHI SBHIIA TPOMAaJsHW YKpaiHM BTpavyaroTh
€KOCHCTEMHI MOCITYTH, 1110 HaJaloThCs JTicaMH, a00 HEOOTPUMYIOTH iX.

Jlicy HanexxuTh BaXXiMBa poib y 30epexkeHHi OiopisHoMaHITTs. BiH cam
€ CKJIaJHOI0 eKocHcTeMOro. 3rimHo 3i ct. 1 JlicoBoro xonmekcy Ykpainu iic —
e TN TPUPOAHUX KOMIUIEKCIB (€KOcHCTeMa), Y SKOMY ITOE€IHYIOTHCS
MepeBaKHO JIEpeBHA Ta YarapHUKOBA POCIMHHICTH 3 BIATOBITHUMH
TPYHTaMH, TPaB'SHOIO POCIMHHICTIO, TBAPHHHUM CBITOM, MiKpOOpraHi3MaMu
Ta {HIIMMHA TPUPOIHUMH KOMIIOHEHTaMH, IO B3a€MOIIOB'SI3aHI y CBOEMY
PO3BUTKY, BIUIMBAlOTh OIWH HA OJHOTO 1 Ha HAaBKOJIMIIHE IPHUPOIHE
cepenonutie [2].

Jlicu YkpaiHu 3a CBOIM NpH3HAYEHHSM 1 PO3TALIyBaHHSIM BHKOHYIOTh
MEPeBaXHO BOJOOXOPOHHI, 3aXWCHI, CaHITAPHO-TITi€HIYHI, O03I0pOBUYI
Ta iHmi QyHKOii Ta 3a0e3neuyloTh MOTPeOM CyCIHIbCTBA B JIICOBUX
pecypcax.Bonn BHUKOHYIOTH: 1) rocmomapcbky QyHKHito, 3abe3nedyodn
MOTpeOH JIIOJUHY Y IePEBHHI, Irprubdax, Arojiax, JKapchbKUX POCIHHAX TOIIO;
2) eKoJoTiuHy (YHKIIifO, IO TPOSBISIETHCS Y 3MATHOCTI JIICIB KOMILIEKCHO
BIUIMBATH Ha JOBKULIA, CTaOUTI3yl04d YMMAll0 ITOKAa3HWKIB, 30KpeMa,
perymoBaTH IMPKYJAiI0 BOAW Ta TOBITPA, PIBEHb OMAaliB, BUAUICHHA
KHCHIO, TeMIIepaTypy TIOBITps, TJIOOAIBHUI Ta MIKpOKIIMaT, 3B’S3yBaTH
BYTJICKHCIIOTY, 3amo0iraté eposii TIpyHTIB Tomo. 3aBOsSKd MHOMY
MOKPAILIYIOThCS YMOBH JUIsl CUILCHKOTOCTIONAPCHKOT AisIIbHOCTI Ta 30epira-
€Thcst OlopizHOMaHITTS. Bimomo, 1m0 y Jicax MeEIKawTh 2/3 010J0riuyHUX
BUIiB; 3) couianbHy (QyHKIi0, 3a0e3nedyyoun poOodvi Micls He Juiie
y cdepi JCOBOTO ToOCHOAapcTBa, a W y MeONeBiid, IepeBOOOPOOHIi,
(hapmaneBTHUHIN 1HIYCTpisiX. BOHM TakoX € CepeIOBUILEM BiAMOYMHKY Ta
03/I0POBJICHHSI JIIOJIEH.

3axuct exocucteMm cymi € 15-ot0 3 17-tm Linmeit Cranoro Possutky
(mani — IICP), mo Oynu BU3HAUeHI MigcyMKoBUM fokyMmeHToM Camity OOH
31 cTtajmoro po3BUTKY «IlepeTBOpeHHs HamIOTro CBITY: TOPSAOK JCHHUI
y cdepi cramoro po3BuTKy 10 2030 poxy» [3]. Hocarnenns Ykpainoro LICP
€ OIHI€I0 3 OCHOBHHUX 3acajl JepKaBHOI €KOJIOTIYHOI HOMITHKH [4].

VY tpaBni 2020 poky €Bponeiicbka Komicis npuitasiia HoBy Crparterito
6iopizHomanitTs €C 10 2030 poky: [ToBepHEHHs MPUPOAM y HAIIE KUTTS
(mami — Crpareris €C) ta nos’s3anuit 3 Hewo [lnan aiii — JOBroCTPOKOBHIMA
IUIaH OXOPOHH TIPUPOJM Ta BIJIHOBJIECHHS JErpajOBaHUX EKOCHCTEM.
Crpaterist €C MICTUTh KOHKPETHI 3000B’si3aHHS Ta 1ii, sIKI MarOTh OyTH
BukoHaHi Ha Teputopii €C no 2030 poky, Bkiarouatroun: CTBOpEHHs OUIBII
MacmTabHOi Mepexi HPUPOJOOXOPOHHMX TEPUTOpPIH Ha Cymn Ta B MOpi,
CTBOPEHHS HOBHMX Ta pO3MIMPEHHS ICHYIOUMX 3allOBIIHUX TEPHUTOPIM.
[onatimenme 30% cymri ta 30% MOpsi TOBHHHI MaTH OXOPOHHUH CTaTyc.
[MpuHaiiMHi TpeTHHa OXOpoOHIOBaHMX Tepuropii — 10% cyxomomy
ta 10% MOpCHKMX axBaTOpii MaroTh OyTH MiJ CYBOPOIO OXOPOHOIO.
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OcobnmBa yBara Mae OyTH NpHIiIEHA IpajicaM Ta CTapoOBIKOBUM Jiicam,
TOpQOBUIIAM, JIyKaM, 3a00JI0UEHHM TEPUTOPisIM. BaIIMBUM € CTBOpEHHS
€KOJIOTTYHHX KOPHWIOpPIB U 3amo0iraHHs TeHeTHMYHOI i301swii, 3abesre-
YeHHS MiTparlii BUIIB Ta MiATpUMaHHS 3I0pOB’sI eKOCHCTEM [5].

Came 3apa3, konu YKpaiHa IepekuBae 30poifHy arpecito pociiichKoi
denepamii, MU BimdyBaeMo TMOTpedy Ta HEOOXITHICTP SAK HIKOJH,
30epeKeHHS Ta BiTHOBJICHHS O1Opi3HOMAHITTSA Ha TEpeHaX HAIoi KpaiHM.
JlicoBi eKocHCTEMH € BaXIIMBOIO CKIIAJOBOIO Oiopi3HOMaHITTA. Xoda
VYkpaina He € wieHoM €C, BOHa HEPO3PHBHO IIOB’S3aHA 3 €BPONEHCHKUM
CHIBTOBAPHCTBOM €IMHUMHU KIIMATHYHUMH MpPOLIECAMH Ta TEHACHIISIMU
3MiH cTaHy OiopizHoMaHiTTs. OTxe, Crpareris €C BU3HAaYa€e MEPCIEKTHBU
€KOJIOTIYHOI TMONITHKM YKpaiHu 1oa0 30epekeHHs O010pi3HOMaHITTS
3arajoM Ta JICOBHX EKOCHCTeM 30KpeMa. [IpupomooxopoHHa €BpoiHTerpa-
niifHa momituka Ykpainum mae OasyBatucst Ha Crpaterii €C. Baxmusoro
CKJIQZIOBOIO IIi€1 TONITHKH € CTATHEHHS 3 Jep)KaBH-arpeCOPKH IIKOIM,
10 3amoAisHa YKpaiHCHKOMY JOBKUIIIO 3arajioM Ta JIICOBUM EKOCHCTEMaM
30Kpema.

16 mumas 2021 poky €Bpomneichbkoio KOMici€ro Oyna mpHiftHATa HOBa
JlicoBa crpareria €C, ska nmpomoHye 3axoau 3axucTty Jicie €C, nependayae
30UTBIICHAS TUTOIII, OiOpI3HOMAHITTS, @ TaKOX ITOJNIMIICHHS EKOJIOTigHOi
curyauii. 27 nunast 2023 poxky €Bponeiicbka Kowmicis omyOnikyBana n1Ba
HOBUX KEpiBHI MPHHIMIK, COPSIMOBaHI Ha CTally JIICOBY MPAKTUKY: KEpPiBHI
npuHounu «bnwkdye 10 mpupoau» Ta KepiBHI NPHHIMIN OO0 CXEM
OILIATH JICOBHX €KOCHCTeMHHMX mnociyr. Lli 71Ba KepiBHI NPHHIMITN
€ KJIF0YOBMMHU JTocsTHeHHAMU JlicoBoi crparerii €C [6].

29 yepBHs 2023 poky HaOyB YMHHOCTI HOBaTOPChKMI perjameHT €C
PO JIAHIIOTH TIOCTABOK Oe3 BUPYOKHM JICIB, SIKMH € KIIIOYOBHM y OOpOTHO1
31 3MiHOIO KJiMary Ta BTparolo OiopisHoMaHiTTs. lle BimoOpaskeHHs
OaXkaHHS €BPONEHCHKUX TPOMaJsH OiiblIe HE CTUMYIIOBATH TIIOOAIBHY
BHPYOKY JIiCiB 4epe3 CBOE CITOKUBaHHSA [7].

EdextnBHIM MexaHi3MOM 30epekeHHS OiOpi3HOMAHITTS y Jicax
€ CTBOPCHHS OXOPOHHMX 30H (3rimHo i3 [locranoBoro KabGinery MinicTpis
Vkpainu Big 12 tpasus 2023 p. Ne 499) [8].

[Mepmmm B YkpaiHi cTpaTeriyHuM JOKYMEHTOM JIiCOBOI Tanys3i, B SKOMY
MUTAHHSA JOBKULIS Ta OiOPI3HOMAHITTS PIBHOIPABHO BPAXOBaHO pPa3oM
i3 JIICOroCHOAapChKOI CKJIanoBol, € JlepikaBHa cTparteris yrpaBiiHHS
micamu Ykpainu o 2035 poky, 3arBepmkeHa Posnopsipkennsm KaGinery
MinictpiB Ykpainu Big 29 rpyans 2021 poky Ne 1777-p [9]. V Bcix nome-
peIHIX HpPOrpaMHUX JOKYMEHTaX acHeKTH O1Opi3HOMAHITTS 3rajyBajlics
JIe moOiKHO, 0€3 KOHKPETH3aIlii.

VY 3a3HaueHMX BUIIE HOPMATHBHO-TIPABOBHX aKTaX BH3HAYCHO OCHOBHI
3acaly Jep>KaBHOI JIICOBOI IMOJIITHKHU SIK BaXKIMBOI CKJIAZOBOI €KOJIOTidHOI
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moyiTHKN YKpainu. B ymoBax 30poitHOI arpecii pocificekoi Qemepartii
NPIOPUTETHUM 3aBIAHHSIM JIEpPXKaBHOI JIICOBOI TONITUKM Mae OyTH
BU3HAYCHO BIJHOBJICHHS Ta 30epe’KeHHs JICiB, ¢ikcamis Ta OOYMCICHHS
PO3MIpiB MIKOAH, 3aM0isSHO]I JlicoBoMy (hOHIY YKpaiHH BHACTIOK 30pOHHOI
arpecii pociiicbkoi dezmeparii 3 ypaxyBaHHIM HEIOOTPUMAaHNX YKpPaiHCEKUM
HapoJOM €KOCHCTEMHHMX IIOCIYyT, M0 HAJalOThCA JicaMH. B ocHOBY
KOMIICHCAIITHOTO MeXaHi3My Mae OyTH MOKIIAACHO «IiAXiJ €KOCHCTEMHIX
MOCIYT», IO JMO3BOJIUTH 3HAYHO 30UIBIIMTH CyMy pemapamii, 1o
CIUTauyBaTHMe pociiicbka ¢enepanis VYxpaiHi. MeTOOWKN BH3HAYCHHS
IIKOAW Ta 30UTKIB, 3aloNisHUX JIiCOBOMY (OHIY BHACHIIOK 30pOiHHOT
arpecii Pociiicbkoi @Denepariii, 3aTBepikeHa Haka3oM MIiHTOBKILIA
Binm 5 xoBTHa 2022 poxy Ne 414 3a momanHsMm JlepxiticareHTCTBa
3a TMOTO/KEHHSAM 3 MiHpeiHTerpanii, KOHIENII0 €KOCHCTEMHUX MOCIyT
He BpaxoBye. OTKe, HaraJbHOIO HEOOXIIHICTIO CHOTOAHI € PO3pOOJIECHHS
Ta mpudHATTA 3akoHy Ykpainm «[Ipo ekocucTeMHi mocayrm» Ta mia3a-
KOHHMX HOPMaTHBHO-TIPABOBHX AKTIB, CIIPSIMOBAHMX Ha HOTO peaizarliio.

3abesmeveHHsT BIOIIKOMAYBAaHHSA IIKOTHU, 3aIOMISTHOI JIICOBOMY (QOHIY
VYkpainu BHacHiok 30poiHOi arpecii pocificekoi ¢emepamii, Mae cratu
B)XJIMBUM HANpsMOM JI€P)KaBHOI €KOJIOT1YHOI MONITHUKH, IO ITOBHHHO
3HAHTH CBOE 3aKOHO/AABYE 3aKpimuieHHs y JlepkaBHiil mporpami 30epekeHHs
Ta BIIHOBJIEHHS JiciB YKpaiHM Ha mepiox Jii BOEHHOIO CTaHy Ta
BIIOYMOBHUI Mepioa. 3HAYHOI MIATPUMKH Ma€ OyTH HaJaHO 30epeKEHHIO
caMo3aJTiCeHUX 3eMelb (BiAMOBIAHI 3MiHM, SIK BiZOMO, OYyJ0 BHECEHO M0
JIICOBOTO 3aKOHOJAaBCTBa YKpaiHW, 30kpema a0 JlicoBoro Koxekcy) Ta
BUKOHAHHIO IHINMX 3axofiB, mnependaueHux 3akoHoMm Ykpainu «IIpo
BHECEHHS 3MIH /IO JAESKUX 3aKOHOAABYMX aKTiB YKpaiHU 1010 30epesKeHHs
miciBy» Bix 20 gepsHs 2022 poky Ne 2321-IX.
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IOJ10 BUSHAYEHHS TPUHIUITY CTAJIOT'O PO3BUTKY
Y ITPABI

Jlarumesa BikxTopis Bosionumupisna
KaHOuOam 1opuoudHUX HayK, OOyeHm,
ooyenm Kapeopu QyHOAMeHMANbHUX [ 2ANY3€8UX TOPUOUUHUX HAVK
Kpemenuyyvruii nayionanvruil ynisepcumem
imeni Muxaiina Ocmpozpadcvkoco
M. Kpemenuyx, Yrpaina

VYkpaiHa NMpoJoBKYy€e €BpPONEWCHKY IHTErpauilo y pi3HUX cdepax, po3-
BUBA€ MapTHEPCTBO 3 €BponelicbkiM Coro3oM (nani — €C) Ha CeKTOpaIbHUX
HarpsiMax, BUKOHY€ peKoMeHallii €BpoKoMmicii 1 Ha IpaKTHLI 3aIPOBAIKYE
MOJIOKEHHS Yroau mpo acomianito. CbOorofHi Ha MHOPSAKY AEHHOMY —
ajlanTarlisi HaliOHAIFHOTO 3aKOHOJABCTBA IO €BPOINEHCHKOrO IMPaBOBOTO
MIPOCTOPY, MOTIUONICHHS iHTerpamnii ykpaiHcekoro Oi3Hecy mo puHKiB €C
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Tomo. TakuM YMHOM, IPOBEAEHHS IIPAaBOBOI peOpMH MOTPeOye Kpaliux
IXO/IB Ta NOIIYKY HOBUX KOHLEMIIH YZOCKOHAJIEHHs CUCTEMH IpaBa.

BaxnuBuMH 3aKOHOMIPHOCTSIMH DPO3BHUTKY CYCHUIBCTBA € aJanTarlis
MPaBOBOi CHUCTEMH [0 HaWBaXIMBIIINX IHTEpECiB Ta MOTpeO IOIWHU
i cycminscTBa. Bigomo, mo ass 30epekeHHs AepikaBU HEOOXiTHO CTBOPHUTH
TaKA{ TIPAaBOBHH MeXaHIi3M, SKU Oyae He JWIle BHPINIYBATH Cy4acHi
mpobieMu, ajxe i rigHo 3ade3medyBaTUMeE IMapTHEPCTBO YKpAiHU 3 iHIIMMHU
po3BuHEHUMH JepxkaBamMd. OTxe, MOLITHHO 3MIIHUTH TPABOBY CHCTEMY
HOBUMHM TPaBOBHUMHM NPHHIUIAMHY, SIKI BUCTYMAaTHMYyTh KEPIBHUMH iJEIMHU
JUI. 3aKOHOJABIsI Ta OYAyThb CIOJYYHOK JIAHKOK MK OCHOBHHMH
3aKOHOMIPHOCTSIMH PO3BUTKY CYCIUJILCTBA 1 IPABOBOIO CHCTEMOI0. 30KpeMa,
MOCTa€ HEOOXiTHICTh HAYKOBOT'O OOIPYHTYBaHHS Ta 3aKPIIJICHHS NPUHLIUILY
CTaJIOr0 PO3BUTKY CYCIILIBbCTBA.

Cranuii po3BUTOK € IPEMETOM HayKOBOT'O JOCIIUKEHHS BUCHNX PI3HUX
rary3eit, 3okpema: YepHik C. JI. — po3risgae cranmii po3BUTOK SIK OCHOBY
exornoriyoi momitukn Ykpaimm [1], Crpimpuyk B. A. — mocmimkye
TEOPETHYHI MiIXOIN O BU3HAYEHHS KOHIICTITY «CTAINI PO3BUTOK» Y INpaBi
[2] Tomo. [IpoTe, Ha Hamy MyMKY, KOHIICTIIIO CTajJOr0 PO3BUTKY MOXHA
BHKOPHCTOBYBATH OUTBII IIUPOKO Y Pi3HUX cepax CyCHUTBbHUX BiTHOCHH.

MeToro HAIIoro MOCHIDKEHHS € JOCHIHKEHHS KOHIENII] «CTani
PO3BUTOK» SIK MPABOBOTO NPHUHIIUITY, 3aJ1s1 rapMOHi3ailii mpaBoBoi pedopmu
Ha LUISXY €BPOIHTErpallii.

Cranuii  pO3BUTOK — 3arajibHa KOHIICII[SI CTOCOBHO HEOOXiIHOCTI
BCTaHOBJICHHS OajlaHCy MDK 33/IOBOJICHHSM CYYacHHX MOTpeO JI0JCTBa
1 3aXHCTOM IHTepeciB MaHOyTHIX MOKOJIHb, BKJIOYAIOYM IX MOTpedy
B Oe3nedHoMy 1 310poBoMy JoBKULIL. [lif cTamiM po3BUTKOM PO3yMIETHCS
B33a€EMOJIisl JIIOAMHM ¥ TPHPOAM Ha 3acafax 30ajlaHCOBAHOCTI Ta B3aEMO-
3aJIeKHOCTI, sIKa mependavae parioHaJbHE Ta E(QEKTHBHE CIIOKUBAHHS
MIPUPOJTHUX pecypciB, MiHIMI3allil0 HETaTUBHHX BIUIMBIB Ha HUX B IPOIECi
3aJI0BOJICHHS TOTPed ocodu [3].

Y Bepecri 2015 poxy mHa Camiti OOH 3i crajgoro po3BHTKY,
npoBefieHoro B pamkax 70-i cecii ['enepanbnoi Acamb6nei OOH y Helo-
Mopky, 6y BU3HAUEH] HOBi IEPCTIEKTHBH OJATBIION0 PO3BUTKY JIIOCTBA.
PesynbraTom pobotu Camity ctaB ToKyMeHT «IlepeTBOpeHHs HAIOro CBITY:
MOPSIIOK JeHHUH ycdepi cranoro po3BUTKy a0 2030 poky», sIKHii 3aTBEpANB
17 Wine#t Cranoro Po3sutky (mami — IICP) ta 169 3aBnanp. Kpainu-unenu
OOH, 3o0kpema ¥ VYkpaiHa, cTajqu ydacHUKaMH TJ00aIbHOTO TPOIECY
3a0e3reveHHs] CTajJoro PO3BHUTKY. Tak, Ui BCTAHOBJIEHHS CTPaTETiYHHX
paMOK HaIliOHaJBHOTO PO3BUTKY YKpainu Ha mepiox mo 2030 poky Oyio
3anovarkoBaHo iHKmMo3uBHUH mnpouec ananranii [{CP. Koxny rioGansHy
[UTh PO3TIIIHYTO 3 YpaXxyBaHHAM CHenr()iKH HAIlIOHATBHOTO PO3BUTKY [3].
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[ixi B3a€MOJOMOBHIOIOTH OJHA OJHY: MHii B OMHIMA cdepi Takox
BIUIMBAIOTh HA pPE3YJbTaTH B IHIIMX, TOMY B PO3BUTKY MaroTh OyTH
30aaHCOBaHI ColiajdbHa, CKOHOMIYHA Ta €KOJIOTiYHA CTIiHKiCTh: 1) momo-
JaHHAA O1HOCTI; 2) MTOONAHHS TOJOLY, JOCATHEHHS MPOOBOIBYOI OC3MEeKH,
NONINIICHHS XapuyBaHHS 1 CHPHUSHHA CTajJOMy pO3BHTKY CLIBCBKOTO
rocrofapcTsa; 3) 3abe3lmeueHHs 3I0pPOBOTO CIIOCOOY JKUTTS Ta CHPHUSIHHS
Oraronoiy44io I BCix y Oyap-sikoMy Bimi; 4) 3a0e3medeHHs] BCEOXOII-
JIOI0Y0i 1 CHpaBemINMBOi AKICHOI OCBITH Ta 3a0XOYEHHS MO>KIHMBOCTI
HaBYaHHS BIPOJOBXK YCHOTO JKUTTA AJIS BCIX; 5) 3a0e3nmedeHHS T'eHACPHOI
PIBHOCTI, pO3IIMPEHHS NpaB 1 MOXKIMBOCTEH YyCiX JKIHOK Ta iBYar;
6) 3abe3neveHHs TOCTYTHOCTI Ta CTaJloro yNpaBJliHHS BOIHUMHU pPecypcamMu
Ta caHiTapieto; 7) 3a0e3neyeHHs T0CTYIy 0 HEJOPOTHX, HATIMHUX, CTIHKIX
1 CydacHHMX JDKepen eHeprii Iuisi BCiX; §) CHpHSHHS NOCTYNalbHOMY,
BCEOXOIUTIOIOYOMY Ta CTajJOMy €KOHOMIYHOMY 3pOCTaHHIO, ITOBHil
1 IPOAYKTHBHIH 3alHATOCTI Ta TigHIA mpari A BCiX; 9) CTBOPEHHS CTiHKOT
iHQPACTPYKTYPH, CIPUSHHS BCCOXOIUTIOIOUIHM 1 cTamiil iHgycTpiamizamii Ta
inHOBamisaM; 10) ckopoueHHs HepiBHOCTI; 11) 3abe3medeHHsT BiIKPHUTOCTI,
0€3IeKH, JKUTTECTIMKOCTI H €KOJOTIYHOI CTIMKOCTI MICT, IHIIMX HACEJIEHUX
MyHKTiB; 12) 3a0e3nmedeHHs Mepexoqy [0 palliOHAIBHUX MOJIeNnel
CIIOXKMBAHHA 1 BHPOOHHMITBA; 13) BKUTTSA HEBIAKIAAHUAX 3aXOIIiB MO0
OopoTeOM 31 3MiHOKW KiiMary Ta 11 Hacmigkamu; 14) 30epexeHHs
Ta pallioHaJbHE BHKOPHUCTAHHS OKEaHiB, MOpIB 1 MOpPCBKHX pecypciB
B IHTEpecax CTaJoro po3BUTKY; 15) 3aXUCT Ta BIIHOBJICHHS €KOCHUCTEM CYIIi
Ta CIPHSHHA iX paliOHAILHOMY BUKOPHCTaHHIO, pallioHaJIbHE JTICOKOPUCTY-
BaHHs, 0OpOTHOA 3 OITYCTEIIOBaHHSM, MPUIMHEHHS 1 MOBEPHEHHS Ha3al
(po3BepTaHHs) TpolleCcy Jerpajallii 3eMeib Ta 3yMUHKA MPOIECY BTPATH
OiopizHOMaHiTTs; 16) crnpusHHS 1OOYIOBI MHPOIIOOHOTO 1 BiXKPHTOTO
CYCHIJIbCTBA B IHTEpEcax CTAJOr0 PO3BHUTKY, 3a0E3MEUEHHS IOCTYIY IO
MPAaBOCYIS JJIsl BCIX 1 CTBOPEHHS €()EKTHBHUX, MII3BITHAX T4 3aCHOBAHMX
Ha IIUPOKIH yd9acTi IHCTUTYIiH Ha BCiX piBHAX; 17) 3MIIHEHHS 3aco0iB
3MIACHEHHS W aKTWBi3allis PoOOTH B paMKax TIIOOANBHOTO IapTHEpCTBa
B IHTEpECax CTAJIOr0 PO3BUTKY.

i cranoro po3BuTKy Ykpainu Ha nepioa 10 2030 poky € opieHTHpaMu
JUls  pO3pOOJIEHHST MPOEKTIB TMPOTHO3HUX 1 MPOTPaMHUX JOKYMEHTIB,
NIPOEKTIB HOPMAaTUBHO-TIPABOBHX aKTiB 3 METOI0 3abe3nedeHHs 30aliaH-
COBaHOCTI €KOHOMIYHOTO, COILaJbHOIO Ta €KOJIOTIYHOrO BHMIpIB CTaJlOro
po3BUTKY YKpainu[4].

OCKUIBKM Tii TPUHLUIIAMH TIpaBa PO3YMIIOTHCS OCHOBHI 3acajiu, IO
BU3HAYAIOTh IPUPONY, COLIAIBHY CYTHICTh Ta HAHCYTTEBINI BIACTHBOCTI
npasa [5, C. 244], BBaxxaeMo 3a JAOLLIbHE, 3aKPIIJICHHS «CTAIOTO PO3BUTKY
3araJIbHONPAaBOBUM NPHHIMIOM, INO 3a0e3rmedyBaTHMe Oe3nepepBHUM
Iporpec CycmiiibcTBa. TakuM 4YHHOM, 3MILHEHHS IIPAaBOBOI CHCTEMH
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NPUHIUIIOM CTajOro PO3BUTKY JO3BOJIUTH HOPMOTBOPLISIM BHUPIIIyBaTH He
JIMIIEe Cy4acHi NMpoOJIeMH, aje BCTAHOBJICHHS OanaHCy MK 33J0BOJICHHAM
Cy4acHMX NOTpeO JIIOICTBAa 1 3aXMCTOM IHTEpEciB Mail0yTHIX HOKOJIiHb,
a TakoX TigHO 3a0e3nedyBaTHMe IApTHEPCTBO YKpaiHM Ha NUIAXY
€BpoiHTEerpaItii.
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ITPABOBI HOPMMU OO0 EHEPT O3BEPEKEHHS
Y EKOJIOTTYHHOMY ITPABI

Jlitresikos Exyapa Muxaiisiopny
3000y6ay neputo2o (baxaniaspcbko2o) pieHs oceimu
Gaxynomemy npasa, 2ymaHimapuux i CoyianbHux HayK
Kpemenuyyvruii nayionanbHuil yHigepcumem
imeni Muxaiina Ocmpoepadcvrkozo
M. Kpemenuyx, Yrpaina

BukopucTaHHS €HEPreTUYHHX PECYpPCiB Y IPOMECIOBHX MacIiTadax
€ 3alOpPYKOI0 €KOHOMIYHOTO 3POCTaHHS JIEPXKABH 1 CYCIUIBCTBA 3arajioM.
Ane mpupoIHI pecypcH MarOTh BIACTHBICTH 3 YaCOM BHUEPITYBAaTHCH, 1 X04a
CyYJacHi TEXHOJOTI] i BiAKPUBAIOTh IUIAX IO BUKOPHCTAHHS HETPAIHIIIHHIX
JoKepen eHeprii, HalpUKIIaa €HEepris COHSIYHOTO BUIPOMIHIOBAaHHS, BITpY,
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MOpIiB, piY0OK, 0iOMacH, BCe ONHO iX KUIBKICTh HE 3aBXKIH € JTOCTATHBOIO.
IcHye mneBHa pecypcHa OOMEXKEHICTb, SIKa BHSBISETHCS y MOMKIMBOCTI
IIBUAKOTO BHYEPIAHHS II€BHOTO HaWOUIBII JIOCTYITHOTO POJOBHINA
EHEpPreTHYHOr0 pecypcy, M0 MpPU3BEAE OO0 NOAAIBLIOr0 Horo nediuuty
i moripmenHs, abo > B3arajli HEMOXJIHMBOCTI 3abe3nedeHHS poOOTH
mpoMucIoBOCTi. Lle B cBOIO Wepry BimiO’€ThbCcS Ha €KOHOMIIII 1 3araJbHOMY
o0poOyTi KpaiHu abo HaBiTH HHU3MI KpaiH. Yce Ie BKa3ye Ha HEOOXiTHICTh
BXKUBAHHA OUTBII €(hEeKTHBHUX 3aXOIiB IIOJI0 EHEPro30epeKeHHS.

Ha 3akoHomaBdoMy piBHI X049 1 ICHYIOTP HOPMH, IO PETYJIOIOTH
EHEePreTUYHUIl CeKTOP, IPOTE BOHH OUIBII CTOCYIOTHCS eHeproe(ekTHBHOCTI
EHEepPreTUYHOI raiy3i, a HOPMHU IO CTOCYIOTHCSI €HEPro30epex eHHs MaloTh
JUIIe peKOMeHJamiiHWK  xapakrep. BpaxoByrounm BKazaHe IIOCTae
HEOOXITHICTh JTOCII/DKEHHST TPaBOBOTO DEryJIOBaHHS BiIHOCHH €HEpro-
30epeKeHHS SIK CKIIaZI0BOi €KOJIOTIYHOTO TpaBa.

Bapto 3a3HaunmTH, IO CHEPro30epekeHHS 1 eHeproeeKTHBHICTh
HE € TOTO)XKHUMH MOHATTSIMA. EHepro30epesxeHHs — NisTbHICTD, CIIPSIMOBAaHA
Ha pamioHalbHE BHWKOPUCTAaHHA I EKOHOMHE BHUTpadaHHS II€PBHHHOI
Ta IePEeTBOPEHOI CHEePril 1 IPUPOJIHNX EHEPTETUIHUX PECYPCIB Y HALlIOHATH-
HOMY TOCIIOAPCTBi, SKa pEATi3yeTbCd 3 BHUKOPHUCTAHHSAM TEXHIYHUX,
€KOHOMIYHHX Ta TPaBOBHX METOJiB. EHeproeeKTUBHICTD — IIe KiTbKiCHE
CHIBBIHOIICHHS MIX pPOOOTOI0, MMOCAyraMy, ToBapamMu a0 CHEPriero
Ha BUXO/Il Ta BUTPAYCHOIO eHeprieto Ha Bxomi [1].

Hagitp sKIIO He 3BEpPTaTH yBary Ha IIKIAJIMBHUN BIJIMB HA HABKOJIMIIHE
CEpEe/IOBUIIE, 3ANUMIAETHCS 3HAYYIIA MpoOJeMa y TOMY, MO OUTBIICTh
EHEepPreTUYHUX PECypciB Ha IUIaHEeTI € OOMEXEHMMH 1 IX BHIIOOYTOK CTae
Jiesialli eKOHOMIYHO 1 MaTepialbHO 3aTPaTHHM.

B Vxkpaini me 3 uaciB CPCP po3BuBaBCs €HEpreTHMYHHIl CEKTOp
noOyzoBaHM Ha BUIOOYTKY siiepHOi Ta TerioBoi eHeprii. I B pansHCbKy
€10Xy 3aCTOCYBaHHs caMe IIMX JUKEpEeN eHeprii mokasyBayo cebe TOCTaTHhO
nmobpe. IIpore 3 posmagom CPCP y 1991 pomi Taka MoIelb €eHEPreTHIHOTO
CEKTOpY TMOCTyIajmaci pO3BMHEHHUM KpaiHam, 1€ BXKE J[OCHTb CHIIBHO
po3BuBaacs chepa BiTHOBIIOBAHUX [HKepel eneprii (mam BIIE).

Tak y 2021 poui Kabiner Minictpie Ykpainu Bunas Po3nopsmkeHHs
«IIpo HamioHanbHu MiaH Aii 3 eHeproe)eKTUBHOCTI Ha mepiox mo 2030
poky». [IpoanamnizyBaBiiy mepeltik 3axX0/IiB, SIKUI CKIATa€ThCs 3 34 MyHKTIB,
MOJKHA 3a3HAYWTH, 10 BOHU B OUIBIIIOCTI HAMPAaBJICHI JIMIIEC Ha 3a0e3re-
YEeHHsI eHeproe()eKTHBHOIO BUKOPUCTAHHS €HEprii, a He Ha 3MEHILIeHHs ii
BUKOPHCTaHHSL.

OpHUM 13 3aIIPOIIOHOBAHUX 3aXOMIB € IOIIUPEHHSI CUCTEMH CHEprome-
HEJDKMEHTY y OIO/DKeTHIN cdepi, MPOMUCIIOBOCTI 1 IHIIUX cdepax eHepro-
€MHOTO BHPOOHHITBA [2].
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EnepromeHe»kMEeHT — 1€ OpraHi3alilHMH Tpolec MOHITOPHHIY,
KOHTPOJIIO Ta ONTHMIi3allil HOCTaYaHHs Ta BUKOPUCTAHHS €HEPrii OCHOBHOIO
METOIO SIKOTO € CKOPOYEHHS BUTpAT Ha €HEprilo, 3a0e3MeUeHHs 10CTaTHEOIO
TOCTAa4YaHHs CHEPril 1 HaJaHHS BUCOKOSIKICHUX €HePreTHYHHX IMOCIyT [3].

byno 0 HemoraHo, mo0 EHEPrOMEHEPKMEHT CTOCYBaBCS HE JIMIIC
MOHITOPHHTY BIIPOBaKEHHS €Heproe()eKTUBHUX 3aXOJiB, a 1 MOHITOPHHTY
3aX0/iB 31 3MEHIIEHHS BHUKOPHUCTAHHSA EHEPTrii y eHepreTHYHuX cdepax
kpainu. ToOTO KOHTPOJNB 3a BIPOBAIPKEHHAM IIEPEXONy IiINPHUEMCTB
E€HeproEMHOTO BHPOOHMIITBA Ha OUTBII cydacHI eHeprosOepiramoui Ta
BITHOBJIIOBaHI JpKepena eHeprii. Bapto Oymo 06 momaTH MyHKT MO0
pPO3pOOKK 3aXO[iB BHXOBAaHHS OIIAJJIHBOIO CTABJICHHS [0 MaJIMBHO-
EHEePreTHYHUX PEecypciB 1 IOIIMPEHHS IepeBar aJbTePHATHBHUX JDKEPET
(MOXJIMBO 'y BHUIVIIAI BBEJCHHS BIANOBIIHUX KypCiB y HaBUYAIBHHUX
3aKJIa/Iax).

Possutok BJIE B kpaiHax €Bponm po3mo4aBcsi OBOJII JaBHO.
€spomneticeknii Coro3 (mani €C), 3 orIAay Ha BEMHKY KUJIBKICTh IUPEKTUB
HalpaBJICHUX HA CHEPreTUYHHH CEKTOp, WIIXOOWTh 1O IUTaHHA
eHeprosz0epeskeHHs Oyxe cepitozHo. Hampukian, y 2005 pomi €C Bumas
TUPEKTHUBY, IO 3000B’s3yBasia Bcix wieHiB €C po3poOuTH caMOCTiiHI
TUTaHU 3 €HeProe(peKTUBHOCTI.

JlocnmiiMBIIM TIONITHKY €BPOIEHCHKUX KpaiH MOXHA IpOaHaNi3yBaTH
i BUOpaTM 3 HHX CcHOCOOM 1 TpPaBOBI HOPMH 3 €HEepro30epekeHHs,
110 IOTIOMOXeE 1 YKpaiHi CTaTH Ha IeH IIIIX.

Tak, y Hanii sk 1 B YKpaiHi BXe IaBHO BHKOPUCTOBYETHCS CHCTEMaA
IEHTPAJII30BAHOTO OMAJCHHS. AJIC Ha BiMiHY Bill YKpaiHU I CHCTEMa
PO3BHBAETBCSL 1 JIOCUTH CTPIMKO, 3a0€3Me4yroud CHCTEMY BHCOKOTEX-
HOJIOTIYHOIO Teruioizonsiieto Jlanis 3a0e3meunina maibke yci cBOi Micra
[EHTPALHIM OIIaJICHHSM, IO 0XOIuTioe Om3bko 50 % OyaunukiB Jlanii [4].
A TaxkoX, TOCTYIIOBMM 3HIDKCHHSIM 3aJIeKHOCTI EHEprorocTadaHHs Bix
BUKOIHOTO nanuBa. KpiM Toro, nobpe mpaioe cucreMa KBOT Ha BUKHIM
CO2, goro moci Hemae B YkpaiHi. CucremMa TOPriBili KBOTAMH — PO3MOJLT
mimitiB Ha Bukuau CO2, KoJM MiJNIPHUEMCTBO OTPUMYE BiJ JAEpiKaBU
OC3KOMITOBHO JIMIT BHKHIIB 3a pIK, a SKIIO LbOr0 HE JJOCTATHHO
TO TIJNPUEMCTBO 3aKynae JOJATKOBHH JIIMIT Ha BHUKHAM 1HAKIIE
MAMPUEMCTBY 3arpokye mrpad.

JaHisi aKTHMBHO BHMKOPUCTOBYE KOMOIHOBaHy CHCTEMY OIaJICHHS,
SKa BKJIIOYAE: CUCTEMM LIEHTPaJi30BaHOIO TEIUIONOCTA4YaHHs, COHSYHI
CHCTEeMH ONaJIeHHS, CHCTEMH CIAJIOBaHHS BIIXOJMIB TOIIO, BKIIOYAIOUH
TEIUIOBI HACOCH Ui KOMOIHOBaHOTO BUpPOOHUIITBA omnayieHHs [5]. Termosi
HacoCH — M€ CKJIaJHI CHCTeMH, SKi NPHUMHOXYIOTh TEIUIOBY EHEPTilo,
OTpPUMaHYy 3 albTePHATHBHUX JDKEPEI, a MMOTIM HATIPABJISFOTH ii HA OIaJeHHS
npuMitieHs [6]. Cepell OCHOBHHX ITepeBar: BUKOPUCTOBYIOTHCS iHHOBAIiHHI
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TEXHOJOTIi /ISl TEeIUIONOCTa4aHHs, KOHIWLIOHYBaHHS Ta Trapsioro
BononoctadanHs (nani I'BIT); Butparn nHa onanenHs ta ['BII 3Hmxkyrorscs
y KiJIbKa pas3iB; TEIIOBUI HACOC XapaKTEePHU3Y€EThCS EKOJIOTTYHOI0 YHCTOTOIO:
Hemae BukuaiB CO2, TOMy HaBKOJIMIIHE CEPEOBHUILNEC HE 3a0pYIHIOETHCS;
HE TOTPiOHI HATIAN, Y3TOKCHHS, IOCTIHHUA KOHTPOJh 3a Oe3MeKoro
oO0JamHAHHSA, KOHTPONb MIKPOKIIMATy 3IIHCHIOETHCS 3a JIOTIOMOTOIO
CHeiaJbHUX JAaTIYUKIB TEMIIEpaTypH Ta BoJorH [7].

[Ipote 6ymno 6 moOpe 3aKOHOAABYO MiATOTYBATH IUIAH A0 BIIPOBAIKEHHS
TaKUX TEXHOJIOTIH O IEHTPAILHOI CHCTEMH OIAJCHHS, a caMe: CTBOPEHHS
cTpaTerii 31 BIPOBAKSHHS TEIUIOBUX HACOCIB Y OYy/IiBJISIX; MPOBECTH aHAJI3
cTaHy OyniBedab IS MiTKIIOUCHHS TEIUIOMEPESXK 3 JaHUM OOJIaTHAHHAM;
PO3pOOUTH TUIAH TepesiKy NepIIoYeproBOro MiIKIIOYEHHS TEIIOMEpPEX
3 BUKOPHCTAHHSIM TEIUIOBHX HACOCIB; PO3POOMTH MPOEKTH 3 MOZEpHi3allil
TETUIOI30JIAIIT TETIIOBIX MEPEeX; pO3pOOUTH MOXKIMBOCTI 3aly4eHHs Oi3Hecy
JI0 po30yI0BH TEIJIOMEPErKi 3 BHKOPUCTAHHAM TEINIOBUX HACOCIB.

[epexin ykpaiHCBKOI HEHTpaIEHOI TeIIOMepexi Ha ToxiOHe obnan-
HaHHS, J03BOJIMJIO O 3HAYHO CKOPOTHTH BHKOPHCTAHHS BHKOIIHOTO TaJMBa,
110 BUKOPUCTOBY€ETHCS AJISI AKHUBJICHHS KOTEIEHb, TAKOTO SIK Ta3 Ta BYT1/UIS.

OTxe, HEOOXiOHICTP BXXHMBAaHHSA OUTBII e()EeKTUBHUX 3aXOiB IIIOIO
eHeproz0epekeHHs BKpail BEIHKa, aJKe CHEPTETHYHHINA CEKTOP KpaiHu IykKe
Bpa3NMBHUK Iepe/l CyYaCHUMH BHKIMKAMH IIOB’S3aHMMH 3 BIHCHKOBOIO
arpeciero pocii mnporn VYkpainu. HopmartuBHe 3abesmnedeHHs cdepu
BiTHOBJIIOBAJIbHUX [DKEPEIT eHepril moTpedye YI0CKOHAJICHHS, a 0COOIHUBO —
MIIKPIMJICHHS IPaBOBOTO PETyJIIOBaHHS HOPMaMM €KOJIOTTYHOrO Ta MPHPO-
JIOPECYPCHOTO TpaBa.

[Mogani npomo3uuii, po3rasAaTH HOPMHU IOJO EHEPro30epesKeHHs
SIK CKJIQIOBY €KOJIOTIYHOTO Ta MPUPOJOPECYPCHOTO IPaBa, Y MOJATBIIOMY
MOXYTb OYyTH BHMKOPHCTaHI TIpH HAyKOBOMY JOCIHI/DKCHHI BiIHOCHH,
1110 CTAHOBIIATH IPEIMET EKOJIOTIYHOTO MpaBa.
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OPEHJIA 3EMEJIbHUX JIJISTHOK JJISI TOPOJTHULITBA
JEPKABHOI TA KOMYHAJIBHOI BJIACHOCTI:
BU3HAYEHHS ILIOIII TA KJIBKOCTI

Cxuasipenko Irop BacuiboBuv
doxmop pinocoii' y eanysi npaea,
cmapuiuil 8UK1a0ay Kagheopu npasa ma npagooxopoHHOI OSLIbHOCMI
LenmpanvroykpaincoKuil 0epicasHull yHigepcumem
imeni Bonooumupa Bunnuuenka
M. Kponusnuyvruii, Yxpaina

VYrpaBniHHA JEep)KaBHOIO Ta KOMYHAJIBHOIO BIIACHICTIO € OJIHIEIO
3 ¢yHKIOI Jep)kaBM Ta MICIEBOTO CaMOBpSAYBaHHS, ska 3abe3nedye
peamizamito iHTepeCiB BCBOTO CYCIUIBCTBA a00 K OJKUTENIB MEBHOI
TepuropianbHoi TpoMany. OmHIEIO 3 OPM TaKOTO YIPABIiHHS € HAJaHHS
B OpEHJY 3eMEJBbHUX TUITHOK I TOPOIHHLITBA.

Tak, crarts 36 3emenbHOTO KOJeKCy YKpaiHu mepeabadae, o
rpomMajsiHaM abo iX o0'eqHaHHSM 13 3eMelb JepKaBHOI ab0 KOMYHaIIbHOT
BJIACHOCTI MOXYTh HaJaBaTHCi B OpEHIY 3€MeNbHI JUITHKH s
roponuuuTBa. [lnoma 3emMenbHO! AUISHKH, IO HAJa€TbCs TPOMAASHUHY
B OpeHIy MJIsf TOpOJHHMITBA, He Moxke mnepeBumryBatu 0,6 rekrapa.
Ha 3emenpHMX AUISIHKAaX, HaIaHUX Uil TOPOAHHWITBA, 3aKJaJaHHS
0araTopiuHMX IUIONOBHX HACaKEHb, a TaKOXK CIOPY/DKEHHS KaiTaIbHHX
OyniBensb i ciopyl He JomycKaeTsest. Ha 3eMenpHUX NUIIHKAX, HaJaHuX JJIs
TOPOJHULTBA, MOXYTh OYTH 3BEJEHI THMYAcCOBI CIOpPYIH Ul 30epiraHHs
iHBEHTApIO Ta 3axUCTy Big Hemoroaw. [licist 3akiHYEHHS CTPOKY OpEHIN
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3a3HaueHOT 3eMENbHOI AIJISTHKY 00y 10BaHI THMYACOBI CIIOPYAX IIUIATal0Th
3HECEHHIO BJIaCHUKAMH LIUX CIIOPY 3a iX paxyHOK.» [1].

B 1bOMy KOHTEKCTi 3BEpHEMO yBary, IO Taka Iepeiada 31iHCHIOETHCS
y Gopmi YKITaIeHHS BIAMOBIIHOTO IOTOBOPY OPEHIH 3€MENBbHOI MisUTBHOCTI
B SAKOCTI IUBUIBHOTO 3000B’A3aHHS. Y CBOIO dYepry, OCOOIHBOCTIMH
JTIOTOBIpPHOTO 3000B’3aHHS 3a y4acTIO IMyOigHOTrO Cy0’eKTa €: 1) Fopuandaa
piBHICTH IyOmigHOTO Cy0’€KTa MOpPAN 3 iHIUME Cy0’€KTaMH JOTOBIpPHOTO
3000B’s3aHHs; 2) MyONMidyHUA CyO’€KT BHCTYIA€ CyO €KTOM JIOTOBIpHOTO
3000B’s13aHHS Yepe3 CBOiX MPEACTABHUKIB — OpTaHU Aep)KaBHOI Biamgm abo
OpraHH MICIIEBOTO CaMOBpsIIyBaHHS, OCKUIbKM Oe3locepeiHsl y4acTh
JIEp)KaBH B LUBUIBHUX IPABOBIJHOCHHAX BHKIIIOYAETHCS; 3) OCOOTHBHIA
MOPSIIOK  YKJIAJICHHS! JIOTOBOPIB, SIKWII BCTaHOBIIIOETHCS JIMIIE 3aKOHOM;
4) migcraBolo JUIS YKJIaAEHHS JOTOBOPIB € NPOBEAEHHS KOHKypCy abo
TeHAepa, 5) OOMEKeHHs CBOOOAM JIOTOBOPY 3yMOBJICHE HASBHICTIO
IMITEpaTHBHHAX HOPM Yy MIPABOBOMY PETYJIIOBaHHI JOTOBIPHOTO 3000B’ I3aHHS
3a y4acTio IMyOJi9HOTO cy0’ekTa; 6) (opMyBaHHS BOJI Ta BOJICBUSBICHHS
y IyOII9HO-TIPABOBOTO YTBOPEHHS BiIOYBAa€ThCA y 3B’A3KYy 3 HEOOXITHICTIO
3aI0BOJIPHATH CYCIIJIBHI (AeprkaBHi) moTpedu [2, c. 93].

[Ipu upomy, YacTHHA TepIna cTaTTi 36 3eMeTbHOTr0 KOeKCy YKpaiHH 110
BHeceHHs 110 Hei 3MiH 3akoHoM Ykpainu Ne 1423-IX Bix 28.04.2021 poky
«IIpo BHEceHHs 3MiH /0 JESIKMX 3aKOHOJABYMX aKTiB YKpaiHW 070
BJIOCKOHAJICHHSI CHCTEMH YMPABIIHHS Ta JAeperyismii y cdepi 3eMenbHux
BITHOCHH» HE Tmepeadavaga >KOOHMX OOMEXKCHb IIOA0 peaiizarlii
NPUBaTHUMK CyO’€KTaMM TpaBa Ha OpPEHIY 3€MENbHHUX MIUITHOK IS
TOPOJHMLTBA JAEp’KaBHOI Ta KOMYyHalbHOi BiacHocTi. [licist mpuiAHATTS
nporo 3akoHy JlaHa HopMma Oyna JomnoBHeHa ab3aloM  ApYruM
1010 OOMEXKEHHS IUIONII 3€MENbHOI AUISHKH, SKa HaJae€Tbcs B OpPEHIY,
a came 0,6 ra [3].

Bonnowac, y naHiii HOpMi 3aKOHOJABEeIb HE KOHKPETH3Y€E KIIBbKICTh
3eMeNbHUX AUISTHOK, SKi MOXYTh OyTH TiepelaHi B opeHAy. bimem Toro,
BKa3ylOUl TMpo 3emMito y CT. 36 3emenpbHOro KoAeKCcy YKpaiHd,
3aKOHO/IaBellb BXKMBAE CIOBOCHOIYUYSHHS «3€MellbHA JISTHKa» Y MHOXUHI,
NpU 1[bOMY B OJIHMHI 3aKOHOJIABellb BXKHMB JIaHE CIIOBOCIIONYYEHHS, KOJIU
BKa3ye PO 0OMEKEHHS LI 3eMeNTbHOT JUISTHKH, TOOTO OJHIET.

OxkpiM Toro, 4. 2 ta 4. 3 cr. 36 3eMenbHOro Koaekcy YKpaiHu
OJTHO3HAYHO BKa3yIOTh Ha MOXKJIMBICTh OPEH/N KIJIbKOX 3eMEJIbHUX AIISTHOK
JUIsl TOPOAHUIITBA, OCKUJIBKH CJIOBOCIIONYYEHHS «3€MeJIbHA JUISHKAY BXUTO
Yy MHOKHHI.

Tak, 3akoHO/@BeNb BiJHOCHO mpuBaTH3aulii y 4. 4 c1. 116 3emensHOro
KOJIeKCY YKpaiHW KOHKPETHO BKa3aB, IIO IepeAavya 3eMeJbHUX IUISTHOK
0e30IUIaTHO y BJIACHICTH TPOMAASH Yy MeXaxX HOPM, BU3HAYCHHX LM
Konekcom, mpoBaiuTbCs ONMH pa3 MO KOXXHOMY BHIY LJIBOBOTO
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npusHadeHHs [1]. BomHouac, momiOHa HOpMa MO0 OPEHOM 3EMEIBHHX
JUISTHOK JIep’KaBHOI YA KOMYHAJIBHOT BIIACHOCTI BiICYTHSI.

Haronocumo, 1o cmig po3pi3HATH IHCTHTYT TIepeAadi B OpeHIY
3eMENbHUX [IISHOK KOMYHAIBHOI BJIACHOCTI MNPUBATHUM oOcobam, sKa
OUCBHJHO 3/IHCHIOETHCS Ha JIOTOBIPHMX 3acajax Ta Oe30IUIaTHY
MPUBATU3AIlII0 HUMH 3€MENbHUX MIUISHOK, SKa TIHCHO 3IiHCHIOETHCS OAWH
pa3 B 000B’s3k0BOMYy (a He [IOroBipHOMY) MOpsaKy. Binmrak, openna
3eMebHOI AUITHKHM KOMYHAJbHOI BIIACHOCTI Ta il MPUBATH3AIig 332 CBOEIO
MPABOBOIO Ta €KOHOMIYHOIO CYTTIO € PI3HHMH TOHSATTAMH, Ta 00’ €KTHBHO
MaroTh pi3HE MPaBOBE PETYJIOBAHHS, & TOMY 3aCTOCYBaHHS aHAJIOTIi 3aKOHY
B JIaHOMY BHII3/IKy TaKOX HE JJOMYCKAEThCS.

Cnim TakoX BKa3aTH, IO Ha WPaBOBIJIHOCHHHU, IIOB’S3aHi came
3 OpeHJOI0 3eMEeNbHUX [UITHOK JUIi TOPOJHHLTBA IOIIUPIOETHCS
KOHCTUTYIIHHUA MPUHIUT «UISI 0COOM TPUBATHOTO TpaBa J03BOJICHO BCE,
0 He 3200pOHEHO 3aKOHOM (TIPHHITUI «CBOOOIH Nil»), SIKUH 3aKpilIeHAN
B vacTuHi mepmriid crarti 19 Konerurynii YkpaiHu: mpaBoBHH MOpSIOK
B YKpaiHi IpYHTY€ThCS Ha 3acalax, BIAMIOBINHO MO SIKUX HIXTO HE MOXE
OyTH MPUMYIIEHUH POOHUTH Te, IO He MepeI0aueHo 3aKOHOIaBCTBOM [4].

Takoxx cimig 3BepHYTH yBary i Ha iCTOpiI0 NPUHHATTS NAaHUX 3MiH
1o cT. 36 3eMenpHOTr0 KOoJIeKey YKpaiHu.

Sk BOayaeThcst 3 PO3AUTIB 3, 6 MOSCHIOBAIBHOI 3aIMUCKH 10 3aKOHY
Ne 1423-IX Bix 28.04.2021 poky (3akoHomnpoekT Ne 2194) metoro ioro
HNPUMHSATTA €:

— rmepexaya 3eMeib JIep)KaBHOI BIIACHOCTI 32 MeEXaMH HaceJeHUX
MYHKTIB (KpiM 3eMelib, sIKi MOTpiOHI AeprkaBi Al BUKOHAHHS 11 (YHKIIH)
JI0O KOMYHAJIBHOT BIACHOCTI CUTbCHKUX, CEITUINHUX, MICBKHUX PaI;

— CIPOIICHHSA Ta JIiDKUTAJI3AIis IPOIEIyPH 3eMIICYCTPOIO;

— CIpPOWICHHS Ta YNOCKOHAICHHS NPOLEAYypH 3MiHM IUJTLOBOTO
MPU3HAYCHHS 3eMEITbHOI TUITHKY;

— HaJaHHsS OpraHaM MICIIEBOrO CAaMOBPSIYBaHHS [TOBHOBAXEHHS 111010
BUpIIIEHHS TUTaHb 31 ICHEHHS 3eMJICYCTPOIO;

— CKOpOYCHHsS KOpymili y cdepi 3eMEeabHHX BIIHOCHH, 301TBIICHHS
MaTepiabHOT 6a3u MiCIIEBOI'O CAaMOBPSIyBaHH [5].

[Ipo iHCTUTYT OpeHAM B po3aial | TOSCHIOBANBHOI 3alUCKH BKa3aHO
OYKBaJIBHO JIUIIIE T€, IO «32i0H0 «IIyOniunoeo 36imy [lepoceeoxadacmpy 3a
2017 pix, HaIXOMKSHHS MiCIIEBUX OFOJDKETIB BiJl IIepeaadi MM BiIOMCTBOM
Y OpPEHIY 3eMeNbHUX OUISIHOK CLIbCbKO2OCHO0APCbKO20 NPUSHAYEHHS CKAANU
118,7 man. epusenn, npu momy, wo Ha ympumanus Jlepoiczceokadacmpy
depoicasa sumpamuaa OIU3LKO MINbApOd ZPUeeHb. ... NIAMHUKU NOOAMKIE
6ce 00HO 3aowadunu O Habazamo OitbWy CYMYy HA  VMPUMAHHI
Hepoiczeoxadacmpy, anizic smoanu 3000ymu Ha openoiy [5].
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Tob6To, 3akoHOJABELh NPONOHYIOYM BKa3aHWH 3aKOHOIIPOEKT 3BEpTaB
yBary B IepIly 4epry Ha HEHaIeXHY sKicTb poboTtu Jlepkreokamactpy
1 BKasyBaB Ha NpoOJIEMH BHTOTOBJICHHS 3E€MIJIEBHOPSIHOI JIOKyMEHTALi.
[Mpu 1mpOMy, Ha mpoOIEMH IUIOIII 3EMENBHUX MOIITHOK CiTbCBKOTOC-
MOAAPChKOTO MPU3HAYCHHS, sKi IMEpelaloThcsi B OPEHIY 3aKOHOIABellb
B3arajii He BKa3ye.

OxpiM TOro, 3MEHIIEHHA IUIONII OPEHAOBAaHMX 3EMENBHHX JIUITHOK
OYEBHIHO 3MEHIINTh MaTepiayibHy ©0a3y MICIIEBOTO CaMOBPSIyBaHHS, SKe
HEOOTPUMAE OPEHIHY IUIaTy 3a HUX, [0 CynepednTh MeTi 3akoHy Ne 1423-1X.

OTxe, 13 HaBeJEHOro BOAYAETHCS, LIO0 MOMKIIHUBICTH OpPEHIH KIIBKOX
3EMCIIBHUX ):[iJ'[S[HOK A4 TOPOJHMITBA 3arajbHa IUIOMIA SAKUX TIIEPEBU-
myBarume 0,6 Ta mpsMo He 3a0opoHeHa 3aKOHOM. ToOTO, 3aKOHOIABELh
Hazae Gpi3MYHUM 0cobaM MpaBo OpPEeHAN HEOOMEXEHOT KITBbKOCTI 3eMEeJIbHIX
TUISTHOK, TIJIOIIA KOXKHOT 3 IKUX He nepesuirye 0,6 ra.
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HOPMATHUBHO-ITPABOBI ACIIEKTH PEI'YJIIOBAHHA
IITYYHOI'O IHTEJIEKTY TA MOI'0 3ACTOCYBAHHSA
BI'AJIY3IIIPABA

Boxmsanin I'1i6 SIpociaBoBuyY
cmyoenm 4 kypcy bakanagpiamy
Kageopu npocpamHozo 3abe3neyeHHs cucmem
Juinposcokutl Oepoicagnutl mexHiuHull yrHigepcumen
M. Kam’saucoke, Yrpaina

SAxynina Anna OuekcanapiBHa
KaHouoam icmopuyHux Hayx,
doyenm xageopu coyionozii
Jninposcwvruii deporcasnuil mexniyHull ynisepcumem
M. Kam ’aucoke, Yrpaina

B cy4yacHOMy CyCHiNBCTBI CTPIMKO PO3IIUPIOIOTECS MOXKIHBOCTI
Ta PO3MOBCIO/PKEHICTh  3aCTOCYBaHHs IuTy4Horo iHtenekty  (ILI),
IO TIOPOJPKY€E HEOOXITHICTH y pO3poOJeHHI e()eKTMBHUX HOPMAaTHBHO-
MIPAaBOBUX MEXaHi3MiB Ayt fioro perymoBanHs [1, 2]. CTpiMKi TeXHOJIOTIUHI
NPOPHBH B Taly3l MAaIIMHHOTO Ta TJMOOKOTO HAaBYaHHS, a TaKOX
ANTOPUTMIB, 3JaTHHX IMITYBaTH JIOJCBKE MHCICHHS, CTaBJIATH IIepen
CYCHIBCTBOM HHU3KY CKJIAaJIHUX IUTaHb, IIOB’S3aHUX 3 CTUYHHMH,
COLllaIbHUMHM Ta OE3MEeKOBUMH acleKTaMHU BUKOPHCTaHHS IITYYHOTO
IHTCIICKTY.

AXTyanpHiCTh pOOOTH 3yMOBJEHa UNIBUAKMM TEMIIOM PO3BUTKY
Ta BIPOBA/DKEHHSM MITYYHOTO IHTEJIEKTY B pi3HOMaHiTHi cdepu
cycninbHOro xuttst. LITyuHuid iHTenekT, Oyayuu CydyacHUM IHCTPYMEHTOM
JUI aBTOMaTH3alil Ta onTuMizauii mpoueciB, Hagae 3HA4YHI IIepeBaru
B Taly3siX OXOPOHM 370pOB’Sl, OCBITH, €KOHOMIKH, OOOPOHH TOIIO, OJHAK
HOro INMpOKE 3aCTOCYBaHHS TaKOX BHOCHTh BHKIMKH Ta PH3HKH,
BUMararo4yy 4iTKOro HOpMaTHBHO-TIPABOBOTO PETYITIOBAHHSL.

HopmaTHBHO-TIpDaBOBI aCIIeKTH pEryJIOBaHHA LITYYHOTO IHTENEKTY
OXOIUTIOIOTh  KiJbKa KIIIOYOBHX c(ep, TMOB’SA3aHUX 31 CTBOPEHHSM,
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BUKOPHCTaHHSAM 1 BIANOBINAJBbHICTIO 3a HbOro. Ilepm 3a Bce we
(hopMyIIIOBaHHS YITKOTO BHM3HAYEHHS IOPHIMYHOIO CTaTycy IITYYHOT'O
IHTEJIEKTy B paMKax IpaBOBOI CHCTEMH, a TaKOX YTOYHEHHS IUTaHb
BIacHOCTI Ha crtBopeHi cuctemu LIl Ta pesynmbratd iXHBOI POOOTH.
[To-npyre, BaXJIMBO BPaXxOBYBAaTH HEOOXIIHICTH BCTAHOBJICHHS NPHHIUITIB
BiINOBiJAILHOCTI 3a Mii, BUKOHAHI IITYYHUM IHTEIEKTOM, IO TaKOX Ma€
BKJTIOYATH BiANOBIJAIBHICTH 32 OyAb-SKYy IIKOAY, sSIKa MOXKe OyTH 3amofisHa
B PE3yJbTaTi aBTOHOMHHX JIiii aJITOPUTMIB.

3axucT maHux i 3a0e3mevdeHHs KOH(iASHIIITHOCTI Ml Yac BUKOPUCTAHHS
IITYYHOTO IHTEJEKTy TaKOX € BaXJIMBUMH aclleKTaMd HOPMAaTHBHO-
MPaBOBOT'O PETYJIIOBaHHS, 0COOMMBO B cdepax, e 00poONIsIOThCS Yy TINBI
JlaHi, Taki sk 000poHa, (iHaHCH TOIIO. B IIbOMY KOHTEKCTI BUHHKAE MoTpeda
Yy TOCHWJICHHI HOpPMaTHBIB 100 300py, 30epiraHHs Ta OOpOOKH JaHHX.
Po3poOka eTnuHUX NPUHOUIIB At cTBOpeHHs 1 BukopucrtanHs LI takox
CTa€ HEBiJ €MHOIO YAaCTHHOI IPAaBOBOTO pETyJIOBaHHSA. BoHa BKItouae
B cebe 3amoOiraHHsd IUCKpPHUMIHAII Ta pO3pPOOKY ETHYHHX KOJCKCIB
JUTSL pO3POOHHUKIB 1 KOPHCTYBAYiB.

B KOHTEKCTI TPyNOBUX BiTHOCHH BaXKJIMBHM €TallOM € PEryJIIOBaHHI
BIUIMBY aBTOMATH3aIlii Ta IITYYHOTO IHTENEKTY HA PHHOK Ipaili, BKIFOYHO
i3 3a0e3MevYeHHsAM COIIaNbHUX TapaHTii Ta MpaB mpamiBHUKIB. Lle Takox
MOB’5I3aHO 3 MUTAHHAMHU 3a0e3NeueHHs] Oe3NeKH Mpaii B yMOBaX, Ji¢ BHUKO-
PHCTOBY€EThCS IITYYHHUH IHTEIICKT.

MiKHapoIHe CHIBPOOITHHUIITBO CTAa€ KJIFOUYOBHM EJICMEHTOM y PO3p00-
JIeHHI HOpM 1 craHmapTiB Juid 3a0e3Ne4eHHs €IWHUMHU TPHHIUIN
pEryJIIOBaHHs LITyYHOTO IHTEJEKTy Ha CBITOBOMY piBHI. Y3TO/DKEHHS
MDKHApOJHHUX YTroJl JOTIOMara€ BUPIMIMTH NpoOJieMH, TOB’s3aHi 3 Tepe-
TUHOM KOpJoHIB y BukopuctanHi IIII. Po3poGnenHs BuUMor 1o mpo3opocrti
Ta 3pO3YMUIOCTI aJITOPUTMIB LITYYHOTO IHTENEKTY, & TaKOXX MEXaHi3MiB
OCKapkeHHs pimieHb, yxBameHux I, HeoOximHe i1 3abe3medyeHHS
CIIPaBEUIMBOCTI TA 3aXUCTY IPaB JIIOANHH.

OTxe, po3poOJIEHHS HOPMATHBHO-TIPABOBUX AaCIIEKTIB PETyIIOBaHHSI
HITYYHOTO IHTEJIEKTY € JMHAMIYHHUM IPOLIECOM, SIKHH MOTpeOye MOCTIHHOTO
OHOBIICHHS /I e()eKTUBHOTO pearyBaHHsI Ha HOBI TEXHOJIOTIUHI BUKIIUKH Ta
3MiHH B CYCHIUJIbBHOMY CHPUIHATTI BUKOPUCTAHHS ITYYHOTO 1HTEJIEKTY.

3 MeToro 3amoyaTrkyBaHHS B YKpaiHi PO3BUTKY LITyYHOTO IHTENEKTY,
Kabinetom MinictpiB Ykpainu (KMY) nanpukinui 2020 poky Oyna
cxBasicHa KoHrlemniiiss po3BUTKY IITyYHOrO iHTENEKTy B Ykpaiui [3]. Lle#
JIOKyMEHT TIpeZicTaBIsie cOO0I0 CTpaTerivyHmi IIaH Il PO3BUTKY IITYYHOTO
IHTEJIEeKTYy B YKpaiHi Ha HalOIMK4i POKH.

Konnenuist [3] oxommoe 3axoan OO CTUMYJIIOBAHHS JOCIIKEHB
y ramy3i IOTY4HOTO IHTEJEKTy, MiATPUMKH i1HHOBAIIMHUX MPOEKTIB,
PO3BHUTKY OCBIiTH Ta HaBYaHHS B Wil ramy3i. OCHOBHHUI aKIEHT pOOUTHCA
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Ha CTBOPEHHI CHPUSATIMBOI €KOCHCTEMH [UISi PO3BHTKY 1 3aCTOCYBaHHS
TEXHOJIOTIH ITYYHOTO IHTEJIEKTY B PI3HUX CEKTOpax eKoHoMiku. KoHnernmis
TaKOX TMPUAULIE yBary €THYHAM 1 NPAaBOBUM IUTAHHSM, IIOB’S3aHUM
3 BUKOPHCTAaHHIM INTYYHOTO IHTENEKTY, 1 mependadae po3poOKy Bimmo-
BIJHUX HOPMAaTHBHHUX aKTiB s 3a0e3MedeHHs Oe3MeKH, 3axXHCTy MaHUX
1 JOTpUMaHHS STHYHHUX CTAaHAAPTIB.

Hasecni 2021 poky ypsx 3aTBepauB IUIAaHH 3aXOXiB 3 peaiizarii
Konremntii po3BUTKy ITy4HOTO iHTeNekTy B YkKpaiHi Ha 2021-2024 poku
[4]. Leit mman naiii 6ymo po3pobiIeHO 3 METOI KOHKPETH3allil KPOKiB
1 3aX0IiB, HEOOXIIHUX IS YCHIIIHOI peaii3auii crparerii 3 pO3BHTKY
IITYYHOTO IHTENIEKTY B KpaiHi. BiH OXOIUIIOE MIMPOKKHA CHIEKTp Tany3eid, Bif
3aKOHOJIAaBCTBA JI0 3aCTOCYBAaHHS INTYYHOTO IHTENEKTY B PI3HHUX cdepax
cycmiibcTBa. B MOKyMEHTI MICTATBCS KOHKDPETHI 3aBJaHHS, TEPMiHHU
1 BIATIOBiNaJbHI CTPYKTYPH 32 BHKOHAHHS KOHKDETHHUX ETalliB PO3BUTKY
IITyYHOTO IHTENEeKTy B YKpaiHi. Tak, Hampukiax, Ha MEepIIdi KBapTai
2024 poxy mpuIiagae 3aBIaHHSA 3 PO3BUTKY TEXHOJIOTIH IITYYHOTO iHTEICKTY
B O0OOpOHHOMY IUTaHyBaHHI, sSKe IOKJIaAeHO Ha MiHicTepcTBO 000pOHH
Ta MiHICTEpCTBO 3 MUTaHb CTPATETIYHUX Tally3ed MPOMHCIOBOCTI YKpaiHH.
Bono BKkIIOWae po3poOJeHHS Ta 3aTBEPIUKEHHS JOKYMEHTIB OOOPOHHOTO
IUTAaHYBaHHS MO0 PO3BUTKY TEXHOJOTIH MTYYHOTO IHTENEKTY.

Hecsituii myHKT mMOKyMeHTy [4], sikuit OyB 3MiHCHHH PO3MOPAIKECHHAM
KMY B munni 2023 poky [5], roBoputs npo 3abe3reueHHs BUKOPUCTAHHS
TEXHOJIOTIH IITYYHOTO IHTENEKTy JUIs aHalli3y Ta OLIHKK e(pEeKTUBHOCTI
CHUCTEeMH JIep)KaBHOTO ympaBiiHHS B Ykpaini. KonkperHi 3axomu
BKJIIOUAIOTh TEXHOJIOTIUHE 3a0e3rnedeHHs 300py, 30epiraHHs, 0OpoOKH,
aHaJ i3y Ta MOIIMPEeHHS iHpOpMalii A NPOBEICHHS TaKOro aHali3y.
30kpemMa 3a3HaueHo, MmO B HepmoMmy kBapTaimi 2024 poky Mmae OyTtu
BIIPOBa/PKEHA iH(OpMaIiiHa cucrema B JlepkaBHil ciry>k0i CTaTUCTUKH
VYkpainun ans 34idcHEeHHs 3a3HadeHMX (QYHKOIA. Takok maHyeTbes
BUKOPHCTAHHSA TEXHOJOTIM INTYYHOTO IHTENEKTy MJs aHajily Ta OLIHKU
e(eKTUBHOCTI CHCTEMH JAEP’KaBHOTO YIPABIIHHA, BKIIOYHO 3 IPOTHO3Y-
BaHHSM 1 MOJICITIOBaHHSM, MIPOTSATOM JEB’SITH MICSIIIB MiCisl BIPOBaIKEHHS
BIZIMOBIHOT 1H(OpMALIiIIHOT CHCTEMH.

Ii BakMBi U1 KpaiHH KPOKH IO3BOJISIFOTH CTBOPHTH HEOOXimHY 0a3y
JUIs 1HHOBAIid y cdepi MITYYHOTO IHTEJIEKTY Ta CIPHATH HOTO CTajIoMy
PO3BUTKY B pi3HHX c(epax CyCHIbHOTO KUTTS.

CyuacHi iH(OpMaIliiiHi TEXHOJOTII 3HAXOIATh CBOE BiIOOpaKEHHS
i y camiii raiy3i npaBa. Tak, HalpuKiaJ, MOEAHAHHS IITYYHOTO IHTEIEKTY
1 TIpaBa CTa€ aKTyaJbHOIO TEMOIO B OCTaHHI POKH. TEXHOJOTiSl IITy4HOTO
IHTENIEKTY MOKE HaJaBaTH CYIIsIM 00 €KTHBHI, ()aKTHYHI Ta CTATHCTHYHI
JaHi, mormoMararouu OiIbln edekTHBHO ciyxatu crpaBu [2]. Ha ocHosi
BEJINKUX TEOPid LUBIIBHOTO MPaBOCYAIS KOMII'IOTEp MOXE BHUTATYBAaTH
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XapaKTEepPUCTHKH, OyAyBaTh KapTy 3HaHb 1 peasli30oByBaTH IIMOOKE HaBUYaHHS
IITYYHUX HEHPOHHUX MEPEXK.

Ty4Hi HeWpOHHI MepeXi MOXKYTh BIJIOBIAATH Pi3HUM IHCKpELiitHUM
(akTopaM, BpaxOBYIOUHM iX CKJIaIHICTh. BOHH MOXYyTh OOMpaTH HESBHY
3pUTICTh 1 KITBKICTh HEHPOHIB y MUCKpEIiHHUX (haKTOpax, peai3oByBaTH
TpaHc(hopMaIlifo 3HAaHb MUIIXOM BH3HAYCHHS MPaBWI BIATIOBIAHOCTI Ta
BHBYCHHS BEIMKUX JaHUX HAa OCHOBI IPaBHJI KiIacH]iKarrii.

BBaxkaetrbcs [2], mo mi mepeBarHm MTYYHOTO IHTENEKTY MOXKYTh
JIOTIOMOT'TH B TIOJIMIICHHI NTPaBOBOI CHCTEMH, HAJAI0YXd HOBi iIHCTPYMEHTH
Ta METOJIH JJIsl 0OPOOKH i aHaJi3y CyIOBOi iH(pOpMAIIi.
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LIHHICHUIA NMIAXIA Y JOCTIKEHHI IHTETPALUAHOIO
MOJATKOBOI'O ITPABA €BPOIENCHLKOTIO COIO3Y

Bynsyn Katepuna CepriiBaa
acnipanmka xageopu nyoniuno2o npasa
Yeprigeyvxuil Hayionanvuutl ynieepcumem imeri FOpis Dedvrosuua
M. Yepnisyi, Ykpaina

I'aspuiniok Pycnana Ouiexkcanapisaa
OOKMOp 10PUOUYHUX HAYK, Npoghecop,
3asidysauxa kageopu nyoniuHo20 npasa
Yepniseyvkuil Hayionanoruu yHisepcumem imeni FOpis @edvkosuua
M. Yepnisyi, Ykpaina

XapakTepHHH JUIA Cy4YacHOCTI KpPHU30BHH XapakTep NIIOOAIBHOTO
CYCIIUTBHOTO PO3BUTKY 3aKOHOMIPHO BH3HA4a€ IOTIHOIICHHS MpoOiIeMu
IIHHOCTEH $K CBITOIJIIIHOTO KOHCTPYKTY. YBHpa3HEHHS 3HAaYE€HHEBHX
aCTIeKTIB y CHOTOYaCHOMY OCSTHEHHI CYCIUIBHUX SIBHII IIOSICHIOE
CBOEPIZIHOCTI MOJITHKO-NIPABOBUX 1 COLIaNbHO-€KOHOMIUYHHX MEPETBOPEHb.
30kpemMa, y KOHTEKCTI MIaJICKTHKU 3arajbHOJIIOJCHKOrO 1 HAliOHAILHOTO
BUMIpIB  COLIAJIbHO-KYJIBTYPHOI 1IEHTUYHOCTi, IO BEKTOPHO O3HAYYeE
1 TIpaBOBY pealibHICTh, AaKTyaji30BaHOIO € poOjb I[IHHICHO-CMHUCIOBHX
OpIEHTHPIB MTPaBOBUX TpaHCc(hOpMAaILiil.

Bigomo, mo kareropist «miHHICTBY y 11 QiocochbKOMY OCMHUCICHHI
JIOCHI/PKyBanacsi 3 IODIALY PO3MEXYBaHHS ICHYIOUOTO 1 HaIeKHOTO
B Mexax (imocodperkux Teopii, 30kpema 1. Kanra, P. Jlotue, ®. Hinme,
a TaKOXX HEOKAaHTIaHChKOi AOKTpHHHU. Tak, y «KpuTHII 4HCTOTO pO3ymMy»
(1781 p.) . Kanr 3a3Ha9aB, mo «igeanu, Xo4a 3a HIMHU i He MOYKHA BH3HATH
00’exTHBHOI peanbHOCTI (iCHyBaHHS), HE MAlOTh YyCE-TaKd depe3 Te
PO3IIISIATHCH SIK XMMEPH; BOHM MPABISATH 32 HEOOXiJHE MIPHIO PO3YyMOBI,
SIKUH MOTpeOy€e TOHSTTS TOTO, MIO y CBOEMY POl € LIIKOM JOCKOHAJIHM,
aby 3a HMM OIIHIOBaTH W BHMIPIOBATH CTYMiHb Ta Baau HemockoHamoro»
[1, c. 337]. BomHowac, «iHHICTE» Ma€ €KOHOMIUHHMH 3MICT y Marepiaiic-
TUYHOMY TJIyMaueHHi (inocodiero MapKCcU3My.

AnbrepHatuBHi Qigocopcbki KoHUenuii (eHOMEeHy WiHHOCTI (opmy-
JIOIOTH NPOOJIEMY «IIHHICHOTO» Y Cy0’ €KT-00’€KTHHX BiJHOCHHAaX Ta
MOCTYJIOIOTh KOH(IIKTHICTh CITIBBIIHOIICHHS «IMI3HAHHS — I[iHHICTBY,
NpOLIEC  MEPEOCMHUCIICHHSI SKUX 3yMOBHB IIOCTYNOBE CTaHOBJICHHS
(imocodcpkoro y4eHHsS Mpo I[IHHOCTi, aKCiONOrii, BHepIIe MOHATIIHO
Bu3HaueHOro [lomem Jlami y «Jlorimi Bomi» (1902 p.). «I'ymanitapae 3HaHHS
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3a CBOEIO TPHPOAOI0 aKcioyoriuHe, — y3araipHioe M. I'. Mapuyk, — To6TO
HOro NpU3HAYEHHsS JUIS JIIOAWHM BH3HAYAETHCS IEPEAyCiM LIHHICHUMH
3aca/laM{; I[IHHICHE CTaBJIEHHS 10 NIHCHOCTI IOB’s3aHE 3 KOTHITHBHHM,
a Ti3HaBaJbHA JISUTBHICTH 1 1 pe3ynbTaT — 3HAaHHA — MAlOTh YITKO BHpPAKEHI
IiHHICHI XapakTepucTukm» [2, c. 11].

[TpUMITHAM CErMEHTOM BHPaXKEHHs TEOpii IHHOCTEH BUAAECTHCS IPaBO
K ««aKCIOJOTiYHEe TMOJIe» TOTAJIBHOTO COIIaIIbHOTO JOCBIXY aKyMYyJIAIii
JIOACTBOM ILiHHOCTEH cBoro OyTTs» [3, c. 69]. LlinnicHi 3acaau mpasa, 1o
3MICTOBHO MO3HAYaIOTHCA y MIAXOJaX BIACHOI WIHHOCTI MpaBa i I[IHHOCTI
npaBa IHCTPYMEHTAJbHOI, BHSBISIIOTECS Yy IIPAaBOBOMY pEryJIIOBaHHI
MOJIATKOBHX BIIHOCHH. 3rigHO 3 MipkyBaHHAMHU P. O. ['aBpuItoK, «OCKUTBKH
MOJIATKOBE TPaBO — HEBiJ'€MHa YacTWHA IpaBa B MIJIOMYy — Taka X
aTpuOyTHUBHA CKJIQJI0Ba JIIOACBKOI KyJIbTypH, 3 sKOi (QOpMYeEThCS
Ta BUPOCTAaE IpaBo», BIJNOBIIHUM € LWBUII3aIliifHe, AOTHYHE 10 IpUTa-
MaHHUX TeBHIH NWBLTI3amii MiHHOCTEH, PO3YMIHHS ITOJAaTKOBOTO IIpaBa
[4, c. 156], mpuponHa CymepeyHicTh SIKOTO ETePMIHY€E, 3a 3ayBaKCHHIMH
P. O. I'aBpmiioK, MPOTHCTABIEHHS iepapXil 0a30BHX IONATKOBO-IIPABOBHX
IHHOCTEW AeprkaBH 1 MIHHOCTEH IIaTHUKA TOAATKIB [4].

Y mepion, IO XapaKTePH3YeThCS BIIHOBJICHHUM IOIITOBXOM IO
CTaHIAPTIB €BPOIEHCHKOI NUBLTI3aMii, IMIKPECTIOETECS 3HAYCHHS 1IeHHOI
0COOJMBOCTI TPaBOBOI KyJIbTypd €BpOIH, B OCHOBI SKOT — CIiJIbHI,
IHTerpaniiHo-opieHTOBaH1 it €Bponu HiHHOCTI. JocmipKyoun akcionorito
€BpONEHCHKOr0 MpaBoOBOro mpoctopy, IBoHa BpoHcbka 3ayBaxye, 110
«EBporna € (paKTUIHO CBOEPITHOIO aKCIOJIOTIYHOIO KaTeropiero, MoB’13aHOI0
3 [UBUI3all€0, sSKa BUPAXac YTBEP/PKCHHS BEPXOBEHCTBAa IIpaBa,
JIEMOKpAaTii, mpaB JIIOAWHM Ta YTBEP/UKEHHS CBOOOAM, siKa HE ITHOpYe
TiIHICTH 1 3arampHe Oaro, BOJHOYAC BimoOpakae OaxkaHHS 3pOOUTH IIi
IiHHOCTI peanbHicTIO» [5, c. 14]. TIposiB ocTaHHIX y IHTErpOBaHOMY Ha
3acasiax, 30KpeMa, eKOHOMIYHOTO CHiBpoOiTHHITBa €BporeiicbkoMy Corosi
CTaBUTh THUTAHHS AaKCIOJOTIYHOTO BHMIpY  3araibHOEBPOIEHCHKOTO
MOATKOBO-TIPABOBOT'O YIIOPSAKYBaHHS.

[nrerpauiiine momatkoBe mpaBo y cuctemi mnpaBa €C moxe OyTH
BU3HAUCHE SIK «CHUCTEMa OPUIUYHHX HOPM, IO CKIAJATh YaCTHHY
€BpOINEHCHKOTOo MpaBa i 3aCTOCOBYIOThCS y cepi OrmoJaTKyBaHHs Ha OCHOBI
1 BIIIOBIZHO 10 YCTaHOBYMX JOTOBOPIB Ta 3arajbHUX IPUHIMIIB IpaBa
€Bponelicbkux CniBroBapuctB i €Bponeiicbkoro Corwsy» [6, c. 411].
[TepBunne npaBo €C B 4acTHHI TOJIOKEHb, CIIPSIMOBAHUX Ha peaiizalilo
OCHOBHOi €KOHOMiuHOi MeTH €Bpormeiicbkoro Coo3y — BHYTPIIIHBOTO
PHHKY, pEryJIlO€ TapMOHI3allil0 HENpsAMHUX IOJATKiB, BTIM CHCTEMH
NpSIMOTO  ONOJATKyBAaHHS JIepXKaB-wiIEHIB Maike He TapMOHI30BaHi
[7, c. 67, 325, 326]. Y HayKOBIi# JiTepaTypi KOHCTATy€THCS, IO «OCKLUTBKH
OTOJATKYBaHHA € OIHIEI0 3 HAWOLIBIN YyTAWBHX Cdep HaioHATBEHOTO
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CYBEpCHITETY, 3HAXO/DKCHHS pPIBHOBArM MK IHTepecaMd HalliOHAJIBHOI
MOJIATKOBOT TOJIITHKKM Ta iHTEpecaMy BHYTPIIIHBOTO PUHKY 3aBXIH OYJI0
CKJIAJIHUM BHUKJIMKOM JIJISI €BPOIICHCHKOI iHTerpamii» [7, ¢. 727]. Ha mymky
IT’erpo Bopii, «okpecieHi qOTOBipHUMHA MpaBWiIaMH y cepi peryIroBaHHS
OTIOJIATKyBaHHS ITOJIaTKOBI MOoBHOBaXKeHHS €C, 3acBiqUyIOTh «HETATHBHY»
¢yHkIito cucremu omnomatkyBaHHi €C, chpsMoBaHy Ha OOMEXECHHS
IMOBHOBa)XKEHb HAIlIOHAJBHUX CHCTEM, a HE «IIO3UTHUBHUI» i1 BINIMB Ha
cTabLIpHICTh HAIIOHAIBFHOTO 0araTcTBa Ta MPOLEC MEePepo3MOILTy TOXOIIB
MK WIEHAMH TPOMAJSHCHKOI CIIBHOTH. Tak, oOyMOBJIEHE BiICYTHICTIO
TpaaMiii €BPONEHCHKUX KOHCTHUTYLIHHHUX IIHHOCTEH, SIKI XapaKTepusyrmTh
6a30Bi 3maTHOCT] (PeHOMEHY OMNOAATKYBaHHS, 3aBJJaHHS HOPMaTHBHUX aKTiB
€Bpomnelicbkoro Coro3y CTpHUMYyBAaTH TOAATKOBUI CYBEpEHITET JiepiKaB-
YJIeHIB, a HE 3aMiHIOBaTH HOT0, BCTAHOBJIIOIOYM IHIIMK PiBEHb HiHHOCTEH
i mpaBmm» [8, c. 16, 17].

ITomiTHO, O maprWHa MOJATKIB 1 OMONATKyBaHHSI y EBporneicbkomy
Cor03i € OAHI€I0 3 TAaKWX, IO BHUPI3HAETbCA MUPEPEHIIIIHOBAHOIO iHTET-
pamieto. Takuii mudepeHIifoBaHIA TiAXix MOXHAa OOTPYHTYBAaTH aKCioyo-
TIYHAM PIBHEM i€papXigHOTO B3a€MO3B’SI3KY IOAATKOBO-TIPABOBOI CHCTEMHU
€pporeiicekoro Coro3y i TOZaTKOBO-TIPABOBUX CHCTEM JepxkaB-uwieHiB €C.
He mnpuMeHmyrodw, mpu IbOMY, aKCIOJOTiYHE 3HAYEHHS IOJAaTKOBHX
MOJIOKEHb ~ yCTaHOBYMX JoroBopiB €C, HasBHOW € mpiopuTe3aris
KOHCTHTYLIHO BHM3HAUEHMX 3 OIJISIy Ha MyOJiuHI 1 MpUBATHI iHTEpecH
HAI[lOHAJILHUX ITOJATKOBO-TNIPABOBHUX I[IHHOCTEH, TOMI SIK €BPOIMEHCHKI
MOJIATKOBI MpPaBUJa, B OCHOBI SIKUX — CBOOOAM BHYTPIIIHBOTO pUHKY €C,
(hOpMyIIIOIOTH LIHHOCTi, METOI0 SIKUX € YCYHEHHS OOMEXYBaIbHHX
1 JHMCKPUMIiHALIMHUX acCHeKTiB B MeXaxX €BPONEHCHKOTO I0JIaTKOBO-
TIPAaBOBOTO CEPEIOBHUINA.

TakuM 4YnMHOM, y MIHHICHIM IUTONIMHI HONICTPYKTypHA €BpOIICHChKA
IICHTUYHICTh BU3HAYAETHCS, CEpell IHIIOro, OCOOIMBOCTSIMH IPAaBOBOT
KyIbTypH SK SBHINA, IO «OXOIUTIOE KaTaJor IIIHHOCTEH, aKcioJoTidHi
NETEPMIHAHTH SKHUX, 3 OJHOTO OOKY, € CHUIBHUMH, a 3 IHIIOTO — YacTo
0a3yloTbcsi Ha TIONITHYHMX, COI[AJbHUX 1 KYJIBTYPHUX BIAMIHHOCTSIX)»
[5, c¢. 5]. HaBemene cTOCyeThCsI TMOMATKOBHX BIAHOCHH Yy TMpaBi
€Bpornelicbkoro Coro3y, 0coONMBOCTI ILIHHICHOT CKJIaqOBOi SIKOTO TO3HA-
YalOTh TPUTAMaHHUK TMOJATKOBOMY IIpaBy B3a€MO3B’SI30K 3arajbHOEBPO-
MeHCHKOro Ta HAalllOHAJILHOTO PIBHIB NPABOBOTO PETyitoBaHHA. B koHTeKcTI
NpaBoBOi iHTEerpamii BH3HAYAJIBHOI € POJIb KOpENslii MOJaTKOBUX
IMIHHOCTCH HAIIOHABHOI CHCTEMH 3 IHTErpallifHIMH 3a 3HAYCHHSIM
€BPONEHCHKUMHM  HIHHOCTSMH, BpaxyBaHHA SKMX €  IIOTEHLIHHO
NEpCIIEKTUBHOIO ~ TPAEKTOPI€El0 B yMOBax  IIOJATKOBO-TIPABOBHUX
TpaHchopMarii.
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Hayionanvnuti ynisepcumem oboponu Yrpainu
M. Kuis, Yxpaina

3 PpO3BHUTKOM Cy4YacHHX TEXHOJIOTIH Ta MacoBow iH(opmaTu3aliero
iH(pOpMAaIIHUX MPOIECIB B OpraHizalisx YIpaBJliHHS HOBITPSHUM PyXOM
3pocTae 3HaueHHs iHQopMamiiHMX pecypciB, 0COOJIMBO B MOMEHT
BilickkoBoro BroprHeHHsi Pociiicbkoi ®Penepauii B VYkpaiHy, mnocrae
npoOJiemMa MiIBUILEHHS 3aXUCTy BiAMOBIHOT iH(pOpMaIii.
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Excrmyarariss THOBITPSHOrO NpPOCTOpPY Ta TPAHCIOPTHUX 3aco0iB
Ta 3ano0iraHHs  iX  TOIIKO/UKEHHIO, 3HUIIEHHIO, BHUKOPHCTaHHIO
HE 32 IPU3HAYEHHSIM, 3aBOJIOJIIHHIO T2 BUKOPUCTAHHIO B 3JIOYMHHUX IIIJISX.

YkpaiHCbKke 3aKOHOJABCTBO B Taly3i IMBUIFHOI aBiallii BCTAHOBIIOE
y crarti 10 IloBiTpsiHOTO KOmekcy Ykpainu iH(popMmaliiiHy Oe3mneky sk
CKIIaIOBY dYacTWHy Oe3lekd aBiamii mopsg 3 Oe3leKOr  MOJBOTIB,
aBiallifHOIO, EKOJIOTIYHOI0 Ta eKOHOMidHOw Oesmekamu [1]. Ywunae
3aKOHOJIABCTBO HE BCTAHOBIIOE MOHATTS «iH(popmariiiHa Oe3mekay, ToOMy
B CBOIO uepry 0OaraTo HayKOBIIB HPOIOHYIOTh CBOE€ BH3HAUEHHS JAHOMY
tepminy. Tak, O. A. bapaHoB Bu3Hauae iH(poOpMaIliiiHy OE3MeKy SK «CTaH
3aXMIICHOCTI JKUTTEBO BAXIMBHX IHTEPECIB OCOOHMCTOCTI, CYCIIIBLCTBA
1 JIep>kaBH, 3a SIKOTO 3BOAWTHCS J0 MIHIMYMy 3aroJlisHHs 30MTKIB 4epe3
HETIOBHOTY, HECBOEYACHICTH 1 HEJOCTOBIPHICTH iH(oOpMaii, dYepes
HeraTuBHUN iH(GOPMAIIHUIA BIUIMB, HETATUBHI HACHIAKH (YHKIIOHYBaHHS
iH(OpMAIIIfHUX TEXHOJIOTIH, a TaKOXK Yepe3 HECAHKIIOHOBaHE TOIIMPEHHS
iHpopmarii» [2, c. 160].

B cBoro wepry, A. 0. Hammuens-HaymoBa po3kpuBae naHwii TepMiH
Yy BY3bKOMY 3HA4Y€HHI K «TaKW{ CTaH 3aXWIICHOCTI Oe3meku iH(popmarii,
SKUHA 3a0e3rmedye BiACYTHICTH HEJOIMYCTHMOTO PU3HWKY HAHECEHHS IIKOIH
Bil HECAaHKI[IOHOBAaHOTO Ii PO3TOJIOIIEHHS, BUTOKY, Moam(ikamii ado
3HUIICHHS», T4 Y IIHPOKOMY SIK «CTaH 3aXHIICHOCTI SIK BiJ 3arpo3 Oe3rnexu
iHpopMallii, Tak i BiJ 3arpo3 HaHECEHHS MIKOAW IH(POPMAIIWHUM TEXHO-
norism» [3, c. 97].

Ha namy nymky, indopmaniiiny Oe3neky B IMBiUIBbHIN aBialii MOXHa
BU3HAYHMTH SIK CTaH 3aXHUIICHOCTI acpOHAaBiraiii, Oe3MeKH TMONBOTIB BiX
3arpo3 Oesreku iHdopmanii mix 4ac BUKOPUCTAHHS MOBITPSHOIO HPOCTOPY
Ta TOMEpPE/PKCHHSI HAHECCHHS IIKOAM Cy0’€KTaM aBialliifHOI MisuTBHOCTI
i CIOXXKMBayaM aBiallifHUX IOCIYT, 1 THUM CaMHM 3IiHCHIOIOYH 3aXWCT
HalBa)XJIMBILIMX IHTEPECIB IepKaBU Ta CyCITLILCTBA.

ABiariiiHa Taixy3b € OJHI€I0 3 HalHeOe3NMeUHIMMX ramy3eil i moB's3aHa
3 BEJIMKUM PU3HKOM.

Ha npomy T indopmaniiina Oe3rneka sik elleMEHT aBialiiiHoOT Oe3nexu
COpsIMOBaHa Ha MIATPUMKY Ta 3aXHCT TaKMX LIHHOCTEH, SK JKUTTSA Ta
3JI0pPOB’sI JFOJIeH, MaliHO, Oe31eKa MOBITPSHHUX MEePEeBE3eHb Ta BUKOPHUCTAHHS
MOBITPSHOTO TPOCTOPY, @ TakoX Oe3neka MOBITPSHUX CyJeH, SK Iia
TPaHCIIOPTHA CUCTEMA.

3 i€l NpUYMHU THUTaHHS 3a0e3neucHHs iHQOPMAIIiHHOT Oe3neKu
B aBiallii cTaJI0 HaJ3BUYAIHO aKTYaJIbHUM.

Iponec 3abe3neycHHs iHGOpMaIiitHOT Oe3nekn Mae OyTH 3IiHCHEHWI
3 ypaxyBaHHSM HasBHOCTI 3HaYHOTO KOJa MOXIIMBHX 3arpo3 i HeOe3Iex.
Tak, Crpareris iHbopMaIiifHOT OE3MeKH BCTAHOBIIOE TaKi AaKTyalbHI
3arpo3u B iHpopmamiiiHi cdepi, sIK HEAOCTaTHS CHOPMOBAHICTH CHCTEMHU
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CTpaTeriyHuX KOMYHIKalliif, 1[0 B CBOIO 4YEpry OOMEXYye MOKINBOCTI
iHpopMariiHOi iH(QpacTpyKTypu Yy aBiamiiHiil ramy3i Ta BiANOBIIHO
B yOesneuenni iHdopmanii Kpim Toro, Crpareris BuIIsie cepen 3arpo3
HEJOCTATHIN piBEHh Meia-TPaMOTHOCTI CYCHIIBCTBA, HEIOCKOHATICTh
perymoBaHHS BINHOCHH Yy cdepi iHPOpMamiiHOI HisNTBHOCTI, IO TEX
Yy CBOIO 4epry BH3HAYalOTh 3arpo3W 1 Ui iHpOpMamidHOI Oe3mekn
IUBUTBHOT aBiamii [4].

IOpuctu-HaykoBIi  TakoX  IOCHIMKYIOTH HpOOJEeMH  IPaBOBOTO
perymoBaHHS iHPOpMaIiifHOI Oe3neKy B IMBLIBHIH aBiamii Ta 3arpo3u Takii
nistbHOCT. Tak, O. O. 3oj0Tap BH3HAYa€ Taki 3arpo3u 3a0e3MCUCHHS
iHpopMaIiifHOi Oe3neKH, SIK HACTyNHI ()akTOpH: BHUKPAJCHHS MPOrpaMHO-
TEXHIYHUX 3ac0o0iB Ta/ab0 iX JOKyMEHTAIlil; , 10 BUKIHMKAE MEPEXOIUICHHS
JIIOJICBKUX PO3MOB, TIOB’S3aHHUX i3 CHCTEMaMH Iepeladl JaHWX 1 JIHIsIMHA
3B’SI3Ky; YTHIIi3allisl IPOMHCIOBHUX BiXoaiB (HOCii iH(popMarii, JOKyMeHTH
TOI0); CKOIIiONTe BMICT (paiimy, mo0d 30epertu panime HamiclaHi MaHi;
3aMiHa TEePEeBi3HUX JOKYMEHTIB; 3aMiHa a00 BHUKpaJIeHHS HOCIiB JaHUX, IO
MICTSTh TIepelaHi AaHi, 3 METOI0 MiApOOKH, 3HUINECHHS a00 3MiHU aHWX;
MiAKIIOYEHHS TPUCTPOIB MiICITyXOBYBAaHHSA3 METOI0 OTpPHMaHHSAIH(pOpMAIIii
mpo THN JaHWX, Tpadik, TEXHONOTII0 TMepemayi; MiAKIIOYSHHS
HECTaHIAPTHUX IPHUCTPOIB O EIEMEHTIB CHCTEMH Iepeadi TaHuX 3 METOI0
oTpuManHs, Qanbcudikanii, Moaudikaiii, 3HUIIEHHAAAHUX 1 mepenayi
JIAHUX 3JI0BMUCHHKY [5, ¢. 81-82].

L{inkoM JIOT1YHUM € BiJIHECEHHsI IO MOTEHIIMHUX 3arpo3 iHpopMarliiHiit
Oesmeri UMBLIBHOI aBiawii NMpUPOAHUX (CTUXIHHMX) Ta aHTPONOTEHHHX
SIBUII, HANpPUKIAN CTHXifiHI Juxa abo O0OCTaBUHM, IO CTAHOBJIATH
HerepeOOpHY CHITY, & TAKOXK COIIaJIBHOTO aCHeKTy, TAKUX SK IMOMHIIKHU ITiJ
yac eKclutyaramii abo oOCIIyroByBaHHS aepoOHaBiraliifHOro oOiagHaHHSA,
MoBiTpsiHOTO cynHa Tomlo [4, c. 30]. He ciix TakoX BiIKUIAaTH MOXKIHBICTH
MiIKyIly —MEpcoHally — aBiamifHOro cy0’e€KTy TOCIOJaploBaHHS, IO
Oe3mocepeHbO MOXKE HECTH 3arpo3y iH(opMartiitHii O6e3merti aBiarii.

Ha mixxHapomHOMY piBHI TIpaBOBE PETYIIOBaHHA iH(OpMAIiifHOI Oe3meKu
IUBIIBHOT aBiallii pO3MOYaaoCcs II¢ Ha IMOYaTKOBOMY €Talll CTaHOBJICHHS
iHpopMariiiiHoro cycninberBa. Tak, BianosigHo no Pesomrouii 54/49 OOH
«JlocarHenns y cdepi iHpopmaTh3aiii 1 TeIEKOMyHIKaIlii B KOHTEKCTI
MibkHapogHoi Oesmekm» Big 1 rpymas 1999 poky, 3abesneueHHs
iHpopMarliiiHOi Oe3rnekn B LMBUIBHIM aBialii OyJi0 BH3HAHO TIOOAIBLHOIO
npobsemoro cyuacHocti. 110 Bu3HA4MIIO 11 O/HIEI 31 CKIAJ0BUX OE3MEKU
aBiarii.

[MpencraBHuKM 3asBWIM, IO BUKOPUCTAHHS HOBUX iH(OpMamiiHUX
TEXHOJIOTIH 1 MOXKJIMBOCTI PO3BUHYTHX KpaiH BIUIMBATH HA MEHII PO3BUHEHI
KpaiHH CBITy NPHU3BOAATH OO 3MiH y TJIO0ATPHOMY Ta PETiOHATHHOMY
OamaHci CHII, BIIXOY Bi TPaJUiHHUX.
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Ocepenxu r100aIbHOT0 KOH(QIIIKTY JO3BOJISIIOTE J0CATATH 300YTKIB 3a
JIOTIOMOT010 1H(OPMAIIfHUX TEXHOJOTiH 1 IependadaroTb MaHIITyJIIOBaHHS
CYCHIUJIBHOIO CBIJIOMICTIO Uil IIMpOKOMAacIiTabHOI ecKajamii IIIIXoM
BUKOPUCTAHHS BU/IiB 30p0i, HE OOMEKEHUX MIXKHAPOIHUM IIPABOM.

Tomy iHpopmamiiiHa Oe3leka € KIIOYOBOK YACTHHOIO —IPOIECY
3a0e3meueHHs] O€3MeKW He JWIIe MUBUTGHOI aBiallii y BHILAIL CIIyXO0
aBiariifHoi Oe3meky, a if IHIINX TPaBOOXOPOHHUX OPTaHiB.

3aBagKM CBOIM XapakTepHCTHKaM IIe CKJIagHa KaTeropis, aje Ie
MOSICHIOETHCA 1i acOIliaIli€ro 3 Pi3HUMH €JIeMEHTAMHU aBialliifHOI MisTBHOCTI.
Besneka monpoTiB, iHGOPMALIHHIX CHCTEM 1 TEXHOJIOTIH, 3aXHCT 1 3aXHCT
iHpopMmarnii B ninomy, 3abesneueHHs iH(GOpMaLiiiHOT Oe3MeKuTa yCyHEHHS
MOTeHLIHHNX 3arpo3 iHdopmaniiiHiii Oe3neri.

Ha 3akoHOnmaBuoMy piBHI HEOOXiHO 3aKkpiIMTH HE  JIMIIE
NOHATTsA«IH(pOpMalliiiHa Oe3nexka B IMBUIBHIN aBiamii», a ¥ 4YiTKO
BpETYJIOBATH METOM Ta 3aX0I1 3a0e3IedeHH i€l Oe3MeKn B aBiallii, ToOTo
MEXaHi3MH BHSBIICHHS, 3aII00IraHHs Ta YCYHEHHS 3arpo3.
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IPABOBI ACIIEKTHU PEI'YJIIOBAHHSI
IMPUKOPJOHHOI BE3NIEKH

Kipienko BikTop MuxomnaiioBuu
acnipaum
Lepoicasna naykoea ycmanosa
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Hayionanvnoi akademii npasosux nayx Yrpainu»
M. Kuis, Yxpaina

B cyyacHOMYy CBITI, ¢ B3a€MOJisl MK ITMBUTI30BAHUMHU KpaiHAMH CTa€
BCe OUIBII IHTEHCHBHOIO, NMUTAHHS MPUKOPIOHHOI OE3MEeKH BUCTYINaEe Ha
MepeHii TIaH K OMUH i3 HaWaKTyalbHIMINX acleKTiB HalliOHAaJIhHOI Ta
MDKHApOIHO! MONITHKHA. BakJMBICTE e(eKTHBHOrO 3aXUCTy AepKaBHOTO
KOPJIOHY BiJl HECAHKIIOHOBAHOTO TIEPETHHY, KOHTpaOaHAM Ta IHIINX
MOTEHIIIMHNX 3arpo3 He TUTPKK BH3HA4ae Oe3meKky YKpaiHw, aje i ¢popmye
obpa3mixkHapoaHOI CTabiTBHOCTI.

VY pamkax 3a0e3redeHHs] TPUKOPAOHHOT Oe3NeKH BaXKIMBO PO3TIIIAaTH
He JIMIIe BIHCHKOBI acleKTH, a i mpaBoBi. Y4acTh YKpaiHU B MIXXHapOJIHHX
KOHBEHIIIIX Ta JOTPUMAaHHA MDKHAPOJHUX MPaBUI €  KIOYOBHUMH
€JIEMEHTAaMHU CIIiBIpalli 3 KpaiHaMu — MapTHEPaMH B [[bOMY IUTAHHI.

3a0e3neuyeHHss Oe3neKH Ha JepKaBHOMY KOpIOHI YKpaiHHM Mae
BU3HAvallbHE 3HAYCHHS JUIs HAIllOHaJbHOI OE3NeKH Ta BIUIMBAE€ Ha pi3HI
coepu QyHKIIOHYBaHHS KpaiHH, a came:

— 3axucm cygepenimemy. 3a0€3MEUYETHCS 3aXUCT TEPUTOPIANBHOI
IUTICHOCTI Ta CyBEpeHiTeTy YKpaiHH, [0 € KIIOYOBHUM E€JIEMEHTOM
HalliOHAIBHOTO CAaMOBU3HAYCHHS,

— eKOHOMIYHY cmabinbricmy: Oe3TeKa Ha Aep:KaBHOMY KOPIOHI BIUTHBAE
Ha e(eKTUBHICTh TOPTiBJIi, IHBECTHIIH Ta EKOHOMIYHOI aKTHBHOCTI,
3a0e3MMeuy0YH CTIHKICTh Ta PO3BUTOK HAI[IOHAIBHOT €KOHOMIKH;

— coyianbHy 6e3nexy: 3an00IraHHsl HE3aKOHHIH Mirpailii Ta KOHTPOJIb HaJl
MEPEMIIICHHSAM OCI0 CHPHUSAIOTh COIlANbHIN CTabLTbHOCTI Ta Oe3merti
TpOMa/IsiH;

—  Oopombby 3 MpAHCHAYIOHANLHOIO — 3104uHHicmIO.  JlepikaBHa
npukopaonHa ciyx6a Ykpaiau (ATICY) Bigirpae BaxauBy posib Y OPOTHIII
TpaHCHAI[IOHAJBLHUM 3arpo3aM, TaKUM SIK KOHTpaOaH/a, HApKOTOPTIBIS Ta
TEPOPH3M;

— 3anobicannio 3azpo3am 3 OOKY 306HIWHIX CyO'€kmis. KOHTPOJIb 3a
Jep’KaBHUM KOPIOHOM € BaYKIMBHM 3aBIaHHSAMIUIS 3arI00iraHHs. MOYKIIMBUM
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3arpo3aM Bill HEAPYXKHiX KpaiH, Takux sk Pociiicbkka ®enepauis (PD) Ta
Pecny6iika Binopycs (PB);

— MIJICHAPOOHI cnisnpayi: CPUsi€ PO3BUTKY MIDKHApPOHOI CIIIBIpalli Ta
MapTHEPCTBA 3 1HIIUMH KpaiHaMu [UTS CIIUTPHOTO BHPIIIEHHS HpoOieM, sKi
MOJXKYTh CTAHOBHTH 3arpo3y Oe3mocepeIHh0 IPUKOPIOHHIHM Oe3merri.

OmuiHIOI0YM TPUKOPJIOHHY O€3NeKy SK HEeBII'€MHY CKIaJIOBY HaIlio-
HampHOI Oe3meKd, MOXKHAa 3a3HAYUTH, IO NPUKOPOOHHA Oesneka —
e 3aXUIICHICTh XHUTTEBO BAXKIMBHUX IHTEpECiB 0coOH, CyCIiIbCTBA 1 JAep-
JKaBH B il MPUKOPIOHHOMY TIPOCTOPIi, TIPH AKOMY, CYCHUIBCTBY, AEpKaBi Ta
0co0i CTBOPIOIOTHCS YMOBH JJIsl peainizamii iX iHTepeciB, IOB'SI3aHMX 13
cBOOOMOI0 TepecyBaHHS depe3 JepkaBHul kopmoH [1] rwisxom
ONIEPaTHBHOTO BHUSBJIEHHS Ta NPUIMHEHHS TOPYIIEHb 3aKOHOJABCTBA
VkpaiHu, a TakoXX 3acTOCYBaHHS 3aXO/iB 10O MPOTHAIl 3arpozam
HalliOHANBHIN Oe3reri Ha Jep>kaBHOMY KOpJIOH1 YKpaiHu.

3aXuCT JAep)KaBHOTO KOPIAOHY YKpaiHH, € HEBiI'€MHOK YaCTHHOKO
3araJIbHOJICP)KaBHOI CHCTEMH 3a0€3IIeUeHHs HalllOHAIBHOT OC3MeKH 1 IMoJs-
ra€ y CKOOPIMHOBaHIN [isSUTBHOCTI BIHCHKOBHX (OpPMyBaHb Ta IMPaBoO-
OXOpOHHUX OpraHiB AEp)KaBH, OpraHi3amis i MOPSAOK MiSUTBHOCTI SIKUX
BU3HAYAIOTHCS 3aKOHOM. L5 MiSUTBHICTE IPOBAaUTHCS B MEXKaX HaJaHUX HUM
MMOBHOBA)XEHb IUIAXOM BXKHUTTS KOMIUIEKCY MOJITHYHUX, OpraHi3amiiHo-
MPaBOBUX, IMIUIOMATHYHHUX, E€KOHOMIYHUX, BIHCBHKOBHX, NPHKOPJOHHHUX,
IMMIrpaliiifHuX, pO3BiAyBaJbHUX, KOHTPPO3BiyBaJbHUX, OINEPATHBHO-
PO3LIYKOBUX, HNPUPOJOOXOPOHHHUX, CAHITAPHO-KAPAHTHHHHX, EKOJOTTYHHX,
TEXHIYHMX Ta IHIIUX 3aX0iB [2].

BaxnuBUM  acnekToM TPHKOPJOHHOI O€3MeKH €  npukopOOHHUL
KOHmMPOLb — NEP)KaBHUN KOHTPOJIb, 1110 3/1IHCHIOETHCS Jlep)KaBHOO MPHUKOP-
JIOHHOKO ciyxk00f0 VYKpaiHW, 1 SIKMi BKIOYae B ceOc KOMIUIGKC i
1 cHCTeMy 3axOJiB, CIPSIMOBaHMX Ha BCTAHOBJICHHS 3aKOHHHUX IIJICTaB IS
MepEeTHHAHHS JIeP)KaBHOTO KOPAOHY 0OCO0aMM, TPaHCIOPTHUMH 3aco0aMu
i mepeMimeHHs 4Yepe3 HbOro BaHTaxiB [3]. BiH 3miHCHIOETBCA 3 METOIO
3armo0iraHHs HE3aKOHHOMY TIEpeTHHY KOPIOHY, HeEJIerajbHii Mirparmii,
TOPTIBII JIIOJBMH, a TAKOXK HE3aKOHHOMY TIEpPEeMIllleHHIO 30po1, HAPKOTHKIB,
MICUXOTPOIIIB Ta IHIIHUX 3a00POHEHUX MaTEPiajIiB yepe3 KOPIOH.

He MeHI BakJIMBUM acrnekToM 3a0e3IeyeHHs MPUKOPAOHHOI Oe3neKH,
€ 3axucm nepcoHAnbHUX OAaHux, a caMme. BIIOMOCTEH 4YM CyKyIHOCTI
BioMocTell mpo ¢i3uuHy ocoly, sika igeHTH(dikoBaHa abo Moxe OyTh
KOHKpeTHO imenTtudikoBana [4], amke B cydacHOMY CBIiTI iH(opMaIiiHux
texnomnori (IT) Ta 3pocraroyoi KiNbKOCTI LM(POBUX 3arpo3, HEMpPHUITyC-
TUMOIO € MOXJIMBICTh HE3aKOHHOTO JOCTYIly JO OCOOMCTHUX JaHuX
TPOMaIsH.

Takok, OZHMM i3 BaXJIMBHUX AaCIEKTIB € KibepOesneka — TiA SKOIO
PO3YMIETBCS ~ 3aXHWIICHICTh JKUTTEBO BAXKIMBUX IHTEPECiB  JIFOIUHH
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1 TIpoMaasHWHA, CYCIIILCTBA Ta JEpKaBM IIiJ] 4Yac BHKOPHCTaHHS
KideprpocTopy, 3a Kol 3a0e3neuyeThesl CTAIMI PO3BUTOK iH(OPMALIfHOTO
CyCHiIbCTBA Ta IM(POBOrO KOMYHIKATHBHOTO CEPEIOBHINA, CBOEYACHE
BUSBIICHHS, 3aI00iraHHs 1 HEHTpami3amis pealbHUX 1 MOTEHIIHHUX 3arpo3
HalioHaJbHIH Oe3neni Ykpainu y kidepnpocropi [5].

KibepOe3neka BaxmBa IS MPUKOPAOHHOI O€3IMEKH, OCKIIBKHA CydacHi
inpopmariitai  texsomorii (IT) [gaOTh MOMIMBICTE KiOEP3TOUHHILIM
BIUIMBATH Ha (YHKIIOHYBaHHSA HPUKOPIOHHUX iH(OPMAIIMHUX CHCTEM,
a caMe Ha MOHITOPHHT Ta OXOPOHY JepKaBHOTO KOPIOHY YKpaiHH.

OaHuM 13 acmeKTiB 3a0e3ledeHHs MPUKOPAOHHOI OE3NeKH, € KOHmp-
po3eidysanvha OisIbHiCmb — CTISIIANBHUA BUJ JSUTBHOCTI y cdepi 3ade3re-
YeHHsI Jiep>KaBHOI Oe3lekH, sika 3JiHCHIOETHCS 3 BUKOPHCTAHHSIM CHCTEMH
KOHTPPO3BIIyBaJIbHHUX, MOIIYKOBUX, PEKUMHHUX, aJMIHICTPATUBHO —
NIPaBOBUX 3aXOJIiB, CIPSIMOBaHUX Ha IOIEPEHKEHHS, CBOEYACHE BUSBICHHS
1 3amoOiraHHs 30BHIMIHIM Ta BHYTpIIIHIM 3arpo3am Oesmeni YKpaiHw,
PO3BiAYBIFHAM, TEPOPHCTHYHMM Ta IHIIAM IMPOTHHPABHHUM IIOCSTAHHIM
CHeIiaTbHUX CIYXO0 IHO3EeMHHX Iep)kKaB, a TaKOXK OpTraHi3aIliif, oKpeMux
rpym Ta oci6 Ha iHTepecu Ykpainu [6].

Koumppossioysanvni  3axo0u B iHTepecax 3a0e3leUYeHHS OXOPOHH
JIEPKABHOTO KOPIOHY YKpaiHH, TIOCaJOBHX OCi0, CTOCOBHO SIKHX
3MIHCHIOETBCSL JIep)KaBHA OXOPOHA, MOXYTh IPOBOJUTH PO3BiAyBajbHI
oprand YKpaiHu, miapo3aiiu 3a0e3nedeHHs] BHYTPIIHBOI 1 BIAaCHOT Oe3meku
Jlep:xaBHOT NPUKOPIOHHOI CiyOM YKpaiHu Ta YnpaBiiHHS JepKaBHOT
OXOpOHM YKpaiHH, sIKUM 3aKkoHamMu Ykpainu «IIpo onepaTnBHO-pO3IIYKOBY
nisutbHicTE» Ta «[Ipo po3BiAKY» HalaHO MpPaBO 3/IHCHIOBATH ONEPATHBHO-
PO3IIYKOBY YU PO3BITYyBAILHY JisUTbHICTS.

[MizctaBamMu 111 TIPOBENCHHS  KOHMPPO3BIOY8ANbHUX — 3dX00I8,
SAKI MOXYTh 3IIHCHIOBATHCS IIJPO3JIUIaMH 3a0e3Me4eHHS BHYTPIIIHBO]
i BnacHoi Oesmekn Jlep>kaBHOI NPUKOPAOHHOI CirykOum VYkpaiHm Ta
VYrpaBimiHHAM [Iep)KaBHOI OXOpPOHM YKpaiHH € BHKOHAHHS BH3HAYCHUX
3aKOHOM 3aBOaHb LIOAO0 3a0e3MeYeHHsT OXOpPOHM (3aXHCTY) OEep)KaBHOTO
KOpIOHY YKpaiHH, TOCaJIOBHUX OCIO, CTOCOBHO SIKHX 3IIHCHIOETHCS
Jilep)KaBHA OXOpOHA, a JUId pO3BiAYBAIbHHX OpraHiB YKpaiHH TaKoX
BUIIAJKH, 3a3HaueHI B yacTuHi apyrid cratri 17 3axony Ykpainu «IIpo
PO3BIIKY.

OpHUM 13 BaXJIMBHX AacCHEKTiB, TaKOX € ONnepamusHO-po3UYKO8d
OisIbHicMb — CHCTEMa TJIACHUX 1 HETJIACHHMX IIOIIYKOBHX Ta KOHTPPO3Bi-
JyBIBHHUX 3aXO[iB, IO 371HCHIOIOTHCS 13 3aCTOCYBAaHHSM OIEPATHBHUX Ta
OIepaTUBHO-TEXHIYHUX 3ac00iB [7], amKe us HisIBHICTH CIPSIMOBaHA Ha
BUSIBJICHHS, NPUIMHEHHS Ta  3amno0iraHHd  MOXJIMBHUM  3arpo3am,
Oe3nocepeHbO, IPUKOPIOHHIH Oe3Iterni, a oTke Oe3mneni YKpaiHu B HIOMY.
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Tak, 3akoHOM [7] BU3HaUeHO, IO 3AIHCHEHHS ONEPAMUEHO-PO3ULYKOBOL
OisnbHocmi  Tiapo3aamu JlepkaBHOI TPHKOPIOHHOI Ciry>kOn Ykpainu
(AIICY) — po3BimyBaJlbHUM OPraHOM LEHTPAJIHHOTO OpraHy BHKOHABYOI
BIAIH, M0 peali3ye NepXKaBHY IONITHKY y chepi OXOpPOHH Iep)KaBHOTO
KOPIOHY (areHTypHOI pO3BiIKH, ONMEPaTUBHO-TEXHIYHIM, BIACHOI OC3MEKH),
migpo3mimamMu  3a0€3MeYeHHs  BHYTPINIHBOI Ta  BIAcHOI  Oe3IeKH,
OTIEPaTHBHOTO JIOKyMEHTYBaHHS, OTIePaTHBHO-PO3IIYKOBUMHU Ta
OTIepPaTHBHO-TEXHITHUMH.

OnepamusHo-po3utyko8a OisibHiCme 3TIUCHIOETHCS BUKIIOYHO 3 METOIO
MOTIePEIKEHHsI, CBOEYACHOTO BHSBJICHHS 1 NPHUIMHEHHsI PO3BiAYyBaJIbHUX,
TEPOPUCTUYHHX Ta IHIIMX TNOCSATaHb Ha JepkaBHy Oe3neky Ykpainu,
Ta € BaXJIMBUM acHeKToM 3a0e3nedeHHs Oe3neku Ta ePeKTUBHOCTI
(hyHKIIIOHYBaHHS I€P’KaBHOTO KOPJIOHY YKpaiHu.

Otmxe, MICYMOBYIOUM BHIIE3a3HAUYEHI AaCIEKTH, MOXKHAa BH3HAUYUTH,
mo eQeKTuBHE 3a0e3MedeHHs] MPUKOPJOHHOI Oe3NeKr YKpaiHu, BKITIOUAE
B ceOe KOMIUIEKC 3aXOMiB Ta Iiif, COpSAMOBAaHWX Ha 3aro0iraHHs TOTEH-
IiHAM 3arpo3aM i 3a0e3MeUeHHS 3aXICTy CBOIX TPOMAJISH 1 TEPUTOPIH.
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KoBanapa Auna BirasuiiBna
3000y8au suwoi oceimu 3 Kypcy
Hasyanvno-naykosuii incmumym Ne [
Hayionanvnoi akademii suympiwinix cnpas
m. Kuis, Yxpaina

ByxrisipoBa Ipuna I'ennaniiBua
KaHOuoam 1opuoOudHUX HayK, OOYeHm,
doyenm Kagedpu nyoriuHo20 YNpaeiiHHa ma aOMIHICMpPYEaHHs
Hayionanvua axademis enympiwnix cnpag
m. Kuis, Yxpaina

Jist mpaBoBOi cHcTeMHM YKpaiHM IHCTUTYT aIMIiHICTPAaTHBHOI FOCTHIIi
€ BIJTHOCHO HOBHM sBHIIEM. Lle MOSCHIOEThCS THM, IO aIMiHICTpaTHBHE
CYZOYMHCTBO PO3BUBAJIOCH YIIPOAOBXK JOCUTH TPUBAJIOTO Yacy.

HocnimkenHs agMmiHicTpaTHBHOI IOCTHIII B YKpaiHi BHKIHKaE HE0O-
XIIHICTh BUBYCHHS ICTOPUYHUX MOIiH, IO MepeAyBaid I CTAHOBJICHHIO.
AJDKe, SIK 3a3HAYal0Th HAYKOBIM, «IOCHIHKEHHS ICTOPUYHUX TMOMIH 00
MEBHOTO MPABOBOIO SBHUINA € HEOOXiTHOK YMOBOKO HOro iCHyBaHHS» [4].
«MuHyne 1iKaBUTh HaC HE TOMY, [II0 BOHO HPOWIIIIO, a TOMY, 1[0 3aJIHIINAIO
o co0i MeBHI HacTiaKm» [4].

Bobauaerbes, 110 HEOOXiAHICTH 3aXWCTy IpaB, CBOOOA Ta iHTEpeciB
TpOMaJsH BiJl CBaBULIS YHHOBHHIIFKOI BIIAJW iCHyBala, MaOyTh, i3 dHacy
CTBOPEHHSI OCTaHHBOI. I[HCTHTYT ajgMiHiCTpaTMBHOI focTHLii B YKpaiHi
MIPOWIIIOB JOBI'MH IUISIX CBOTO CTAHOBIICHHSI.

MoykHa TPOCTEKUTH, M0 B OUTBIIOCTI KpaiH aJMiHICTpAaTHBHA FOCTHUIIISA
movania BUHUKATH me y X VIII-XIX cromirtrsax. 3BicHO, y pi3HHX IepiKaBax
BOHa (opMyBajacs IHAMBIIYaJbHO (3 ypaxyBaHHSIM HasSBHUX COLIAIbHHX
YMOB 1 Tpa/in1liii), 3a3Hal04YH BIUIMBY YCTAICHHUX Y TOW MEPioJl TEOPETHIHUX
norysizis [7].

Ha 3aximny uwactuHy YkpaiHu, sika BXOJMJa NEBHUI Yac /0 CKIamy
ABcrpiiicbkoi Ta  ABCTpO-YTOpChbKOI  IMIEpiif, PO3MOBCIOIKYBAIOCH
aJIMiHICTpaTHBHE 3aKOHOJIABCTBO MEPEAOBOI 3aXiTHOEBPONEHCHKOI TPaBOBOT
CHCTEeMHM, a B TiM 4acTHHI, IO BXoawna a0 ckiaxy Pociiicbkoi immepii
aJMiHICTpAaTUBHA FOCTUIIS 3’sBHJIach Ha0araro Ii3HINIE i B HEMOCKOHAIIN
¢dopmi. Y Toif yac, Ak y KpaiHax 3axigHoi €BpONH YTBOPIOIOThCS aIMiHi-
CTpaTHBHI CYIOW Ta CTBOPIOIOTHCS cHenuidHi MOZAeNi aaMiHICTPaTHBHOI
focturii, B Pociificekiii iMmepii 3allikaBJIeHHS LIUM NHTaHHAM BigOyIoCh
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3 apyroi nonoBuHM XIX cromitts. Xoda OUIBIIICTH KPUTHKYBaJa 3aXiJHY
MOJIeJIb aIMIHICTPATHUBHOI IOCTHI, «HAIOJISATal0ul HA OCOOJIMBOMY LUIIXY
Pocii 10 crpaBemMBOro JIOICHKOTO CHIBXUTT» [5]. Buxomom y 1879 p.
Maricrepcbkoi aucepTarii ykpaincekoro pociiganka M. O. KymneBacskoro
«AnMiHicTpaTHBHA FOCTHUIA B 3aXigHiil €Bpori. AAMiHICTpaTHBHA FOCTHUIIS
y Opannii» pos3mouaBcs eTam IOCHIIKEHb NPHPOAU LBOTO IHCTHTYTY
Ta HAYKOBHX ITOIIYKiB.

Ta, sx 3a3Ha4alOTh HAYKOBII, B Ti YacH «aJAMiHICTpAaTHBHA FOCTHUILSA
MpeacTaBisie co0Or0 Haiicmaldury CTOpOHY YpsmoBoi opraizamii Immepii...
CrpaBXHIX CIelliaJbHUX OpraHiB aJMIHICTPaTHBHOI IOCTHII He Jiuile
HIMELBKOrO, ane i (paHIy3bKOro 3pa3ka He ICHye€; aJMiHICTpaTHBHA
IOCTHIISl BUKOHYETHCS JEIKMMH OpraHaMH 3arajJlbHOro i CHeLiaJbHOTO
YIpaBIiHHA NOPSA] 3 iX OCHOBHUMH OOOB’SI3KaMH, J0 YMCIIa SKHX BXOJHUTH
i Hars [S].

[epen mrotHEeBOIO peBomomieto 1917 poky Oyio BHpINIEHO MOKIACTH
¢yekmii Bumoro aaMiHICTPAaTHBHOTO CyQy Ha YpPSOOBHH CEHAT, BBECTH
B CYAOBUX OKpyrax IIOCaAHW aaMIHICTpaTHBHUX CYAIIB 1 3000B's3aTu
OKpPY)XKHI CyAHM PO3TIISAATH OKpeMi aaMiHicTpaTuBHI cupaBu. A 30 TpaBHA
1917 poxy TummuacoBuit VYpsn Pocii npuitHss 3akoH mpo cyau
3 aAMiHICTpaTHBHUX crpaB. LM, BacHe, po3CTaBUBIIN aKIICHTH OYEBHIHOT
HEOOXITHOCTI CTBOPEHHS a/IMiHICTPATUBHUX CY[IIB SIK MOBHOLIHHUX CYJIOBHX
OpraHiB, sIKi MaJy BUPILIYBaTH CIIOpH y cdepi yrpaBIiiHHs

Ha sxanp, nporpecuBHi miaHu TuMuacoBoro ypsiiy He OyJiHM MOBHICTEO
BTUIeHI B OkUTTA. HoBa paasHChbKa BiaJa BHKIIOYWIA MOXIIHBICTH
MOJaJbIIOro pepopMyBaHHS aIMiHICTPATUBHOI FOCTHIIII.

Maiixe IBaaIATh POKIB HE MPHUIUIIIOCH JIOCTaTHHOI yBaru MpaBoOBOMY
IHCTUTYTy, SKAH 3a0e3nedyBaB OM TPHUTATHEHHS UYUHOBHHKIB 10
BIZMOBITAILHOCTI 3a iX HE3aKOHHI Jii 1Mo cimyx0i. Y uiteparypi HaBiTh
palIsHCHKUX YaciB 3a3HAYa€ThC, IO B Ii POKH MPO YTBOPEHHS CIIEIiaIbHUX
OpTaHiB, sIKi BUpINTyBaiu 6 aAMiHICTPATHBHI CIIOPH, HE WIITOCS.

lonoBHOIO TpwunMHOIO IhOrO OyNla TMaHyH4Ya y Ti YacH Jep’kaBHA
ieooris, a Takokcrnenugika CHCTEMH IpaBa, M0 CIIyTryBaja aaMiHicTpa-
TUBHO-KOMaH/IHIi CHCTeMi NpaBa 1 He MPHITyCKana CTBOPEHHS CyJOBUX
rapaHTiii BIINOBIAAJIBHOCTI JAEp)KaBHU Iepej CBOIMM rpoMajsHamu. Jluime
Koncturyniss YPCP 1978 poky 3akpinuia 3a TpoMaJsiHaMu IpaBo
Ha OCKapKCHHS 10 CYAy Ml CIIy>kOOBHX 0Ci0, AepKaBHUX 1 TPOMAJCHKHX
OpraHiB.

AHami3 TUX TOMiH, sIKi CKIAJAIOTh iCTOPIKO CTAHOBJICHHS aaMiHICTpa-
TUBHOI IoCTHUil B VYKpaiHi 10 HaOyTTS HEK He3aJeKHOCTI, J03BOJISIE
3poOUTH Takuii BHCHOBOK. OTie, icTOpis YKpaiHM 3HA€ Iepiogu, KOJIHU
rpoMansHu Oynu To30aBiIeHI TpaBa Ha OCKApKEHHS B CyIi Oilf, pilmieHb
anMiHicTpamii ad0 KOJIHM Take IpaBO Ha 3aKOHONABYOMY piBHI Oyio
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3aKpilieHe, a mpoueaypa Horo peamisamii y HOpPMaTHBHO-TIPABOBHX aKTax
HE BU3HAyaJack.

Jlume i3 mporoJyOIIEHHSAM He3aJeKHOCTI YKpaiHu OyB B3ATHH Kypc
Ha MOJICPHI3AIiI0 ICHYIOYOi CHCTEMH 3aXWCTy TpaB TPOMAaIsH y cdepi
JIep>)KaBHOTO YIPABIIHHSI Ta MICIEBOTO CaMOBpsAyBaHHS. [lounHaroun
3 TEepIIMX pOKIB HE3aJIe)KHOCTI HAmoi Jep)kaBH, KPOK 3a KPOKOM,
MOCTITOBHO, apTyMEHTOBAHO 3 HAyKOBOI 1 TOJITHYHOI TOYOK 30Dy, imes
aIMiHICTPaTUBHOI IOCTHIIi BTUTIOBamacs B KUTTA. KoHIemmis cymoBo-
mpaBoBoi pedopmm, sika Oyna mpuitHaTa y 1992 pomi, 3agexmapyBana
CTBOpEHHs aaMiHicTpaTMBHUX cyaiB. KoHcrutymiero VYkpainu Oyio
3aKpiieHo (QYHKIII0 CYIOBOIO KOHTPONIO Y (opmi aaMiHICTpaTHBHOI
IOCTHLIT SIK HEBi'€MHY CKJIaZIOBY CyJOBOI BJIay OS] 3 IHIIUM OCHOBHHUM
YHHHUKOM — mpaBocymuasM. Y 1998 pomi B Konmemnmii agmiHicTpaTUBHOI
pedopmu Oyi0 OOTPYHTOBAHO POJH aIMIHICTPATUBHOI FOCTHUINI SK (QOpMH
CYZIOBOT'O KOHTPOJIO 32 AISUTGHICTIO OpraHiB JAEp>KaBHOI BUKOHABUOI BIIAMIH.
[MpuitaarTam 3akony Ykpaiau «IIpo cynoyctpiit Ykpainm» y 2002 pormi Ha
3aKOHOJAaBUOMY piBHI OyJI0 BH3HAYCHO, IO B YKpaiHi, fKa MMOBUHHA OyTH
JIEMOKPATHYHOIO TIPABOBOIO JIEP’KaBOI0, Oye aAMiHICTPAaTHBHA FOCTHIIIA.

Aze 11 popMyBaHHA 3aTATHYJIOCSA Ha TpUBAIWH dac. YoTupu poku cTapa
BJIaJla TaIbMyBajia MPOIeC YTBOPEHHS i€l cnenn(ivHol TIIKH MPaBOCYIIs,
sika TIOBUHHA OyTH apOiTpOM KOH(QIIKTIB Mi’K TPOMAJSIHUHOM 1 Iep)KaBHUMHU
OopraHaMu, opraHaMu MiCLIEBOI'O CaMOBPSIIyBaHHs1, FapaHTIE0 PIBHOCTI paB
rpOMaJITHUHA Ta JIEPIKaBH.

JlocBin 3acBimuMB HeeEKTHBHICTh ICHYIOUMX B YKpaiHi oOpraHiB
Ta TpOLENyp BUPILICHHS CIOPIB, A€ OJHIEI0 CTOPOHOI € TPOMAJISHUH,
a IHIIOI0 — OpraH BUKOHABYOi Biagu. TakUM YMHOM, ITOCTAJO 3aBJaHHS
copMyBaTH HOBI MEXaHI3MH 3aXHCTy IpaB, cBOOOJ Ta 3aKOHHHX IHTEPECiB
rpomansH. | came anMiHICTpaTHBHA FOCTHUINS € HaWKpaliuM BapiaHTOM
BUpilIeHHS i€l mpoomemu. TiMbKHU aIMiHICTPATHBHI CYIU € €IWMHUM Ji€BHM
IHCTPYMEHTOM, CIIPOMOXKHHM HAJaTH ACKIAPYIOUUM HPHHIUIAM «BEPXO-
BEHCTBA IMIPaBay», <«JIEMOKPATHYHOCTI», «IOCTYMHOCTI» 1 «TpPaHCIIOPEHT-
HOCTI» (IIPO30pPOCTi) PeaIbHOTO 3MICTY Ta HAllOBHEHHS [6].

CripaBXHIM NPOPUBOM Y IIbOMY HAMNPSMKY CTano MpUAHATTS Bepxos-
Hoto Panoro Ykpainu 06.07.2005 Kojekcy aaMiHICTpaTUBHOTO CYJJOYNHCTBA
VYkpainu, sxkuii HaOpaB umHHOCTi 01.09.2005. Came 1o mojiro MOXKHa
BBR)XaTH BIANPaBHUM MOMEHTOM Y PO3BUTKY aJMIHICTPAaTHBHOTO
CyIOYMHCTBA, a/pKe Oy CTBOPEHI BCI HEOOXITHI YMOBH JUIsi 3a0€3MCYCHHS
3aXHCTy NpaB, cBoOOJ Ta iHTepeciB (i3MyHHMX 0ci0, mpaB Ta iHTEpEciB
IOpUIMYHAX 0Cci0 y cdepi myOaiyHONPABOBMX BiHOCHH BiI IOpYLIEHB
3 OOKy Cy0’€KTIB BIIAJHUX TOBHOBAXXCHb.

3aranom, MOXHA CKa3aTH, IO AKWA OW MEXaHi3M BHpIIIEHHS MyOIigHO-
MPaBOBUX CIIOpiB HE ICHyBaB B JEpKaBi, TIIBKH 3a JOIIOMOTOIO
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CHpaBeUIMBOCTI i TOTPUMaHHI HOPM 1 HPUHLMITB MpaBa MOXJIMBO OpraHi-
3yBaTH CYCIIUJIBCTBO 1 BTUIUTH y KUTTS Cy4acHY CUCTEMY aJMiHICTPaTUBHOT
FOCTHIIIT.

Haranaemo, mo YkpaiHa 3aekiapyBaja CBOE MparHeHHs IO €BpOIeH-
CbKOI iHTerpamil Ta NPHBENCHHS BIiTYM3HSAHOIO 3aKOHOIABCTBA Y BilIIO-
BiJTHICTB JI0 €BPOTIEHCHKUX HOPM i CTAHIAPTIB.
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HAYKOBO—HPA‘JKTI/I‘“IHI/II‘/‘I AHAJII3 ITPOEKTY
«PEKOMEHIALIN 3JIMCHEHHA E@EKTUBHOI'O
AIMIHICTPATUBHOI'O CYAOYNHCTBA»

Kopoen Cepriii OnexcanapoBuy
OOKMOp 1OPUOUUHUX HAVK, Npoghecop, 8.0. npe3udeHma
Hayxoso-0ocnionuii incmumym nybniunoeo npasa
M. Kuis, Yxpaina

[Ile nmecsTh pokiB TOMY B CBOIX IHOIEPEIHIX HAyKOBUX IyOJiKalisX MU
NpUAUBII 0araTto yBaru e(eKTHBHOCTI HPaBOCYIJSI B acleKTi BIOCKO-
HaJIeHHS TPOLECYallbHOTO TMOPSIIKY pO3MIAY CIpaB  cygamMu. Mu
PO3TISIIANK  3aJeKHICTh €()EeKTHBHOCTI CYJOYMHCTBA BiJl JTOCKOHAJIOCTI
mporecyansHoi  (OpMH  Ta OOTPYHTOBYBAIM Te3y, MO eQEKTHBHICTh
CYJOYMHCTBA MAa€ BU3HAYATHUCh PE3yJBTATUBHICTIO CaMOi MPOIECYyalbHOI
TSUTBHOCTI, TOOTO KOJH CIIPaBH BUPILIYIOTHCS OTIEPATUBHO, HEYTIEPEHKEHO,
CIIpPaBeUIMBO Ta MpPaBWIbHO. IIpy LbOMY MM BB@Xajid, IO 3aBIAaHHS
3a0e3neunT eeKTHBHE MPABOCY /I B KOHKPETHIN CIIpaBi MOKIAJAEHO caMe
Ha cymao. Biaroml sk cepel BUEHHMX-NPOLIECYANICTiB, Tak W CyAIiB
MUTAaHHIO €EeKTUBHOCTI MPaBOCYAIS MPUALISEThCS JOCTaTHS yBara, Npu
[bOMY YHIBEPCAJIbHUX IiJXOJIB II0JI0 BU3HAUEHHS YMHHHKIB (IIEpEIyMOB)
3abe3nedeH s epeKTUBHOCTI TOTO Y 1HIIOTO BUAY CyJOYMHCTBA HE iICHYE.

BonHowac HemonaBHO THTaHHS €(QEKTHBHOCTI NPaBOCYAIs, 30KpeMa
aJIMIHICTPaTHBHOTO CY/JIOYMHCTBA, HAaOYJIO HOBOI aKTYaJbHOCTI Yy 3B’SI3KY
13 po3po0KOI0 pO€EKTa JOKyMeHTa «PexoMenanii 3aiiCHeHHsI e(heKTHBHOTO
aJIMIHICTPaTHBHOTO CyAOYMHCTBa» (mami — Pexomennaumii), skuit Oyio
IpecTaBiIeHo Hampukinii BepecHs 2023 poky Ha koH¢epeHmii «Poib
aJMiHICTPaTUBHOTO CYJOYMHCTBA B [iSUTBHOCTI OpPTaHiB JIEp>KaBHOI BIaad
3ajus peanizanii crateit 3119 Koncrutynii Ykpainm». Ha aymky ronosu
Kacauiiinoro aaminictpatuBHOro cyny y ckinani Bepxoenoro Cyay
M. CmoKOBHMYa, BHCIIOBICHOI Ha Iii KoH(epeHmii, Taki Pexomenmarii
JIAF0Th MOXJIMBICTH OTPUMATH Kpallli Pe3yJIbTaTH, HANPHUKIAA 3a0LIaIUTH
yac, MarepiaibHi 1 TPYJOBI pecypcH, IIEBO CIUIAHYBaTH CyJOBI 3aciJaHHS
tomio [1].

Sk 3a3HaueHO Ha BeO-caiiti ChOMOro anessiiHOro aJAMiHICTPaTHBHOTO
cyny, Pekomennanii po3pobieni B pamkax ydacti 7AAC y MKHapoIHOMY
mpoekTi «CymoBa BIaaa i CyCHUIBCTBO B YKpaiHi» 3 METOIO IIiIBHIICHHS
e(eKTUBHOCTI 3/IHCHEHHS CYyJIOYHMHCTBA, CIPHSIHHSA pO3IIISLY CIpaB
y MeXaxX pPO3YMHOI'O CTPOKY, YHHKHEHHS MOXKIMBOTO 3JIOBXKHUBAHHS
NpOLECYyIbHUMH TIpaBaMH YYaCHHUKAMH HPOBAJDKEHb Ta 3alpOBaKCHHS
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€IMHUX MIIXOMIB O BHPIIICHHS NMPOUCAYPHUX MHUTAHb IiJ{ 9aC PO3TIILIY
aJMIHICTpaTHBHUX cIIpaB [2].

OTxe, TOKMA JUIS BUCHHUX-TCOPETHKIB TpaBa 3aJHINAIOTBCS JUIS BHPI-
IICHHsS. MHTAHHS MION0 Cy0’€KTa CXBaJeHHs (3aTBEPIDKEHHS) BKa3aHHX
Pexomenpariit (TOOTO SKMM YHHOM BOHH OYyOyTh «IMIUIEMEHTOBaHI»
B po0OTYy yCiX agMiHICTpaTUBHUX CYyNiB), HAOpaHHS HAMH YHHHOCTI 1 IXHS
IOpuaIMYHa cmia (30KpeMa, 4u Oynme QaxTt mopyuieHHs Pexomenmamiit
MiACTABOIO JJIS ANETAMIHHOTO OCKapKEHHS), TO Ul BUCHUX-TIPOLIECYATICTIB
BIJIKPUBAIOTHCSI  MOXJIMBOCTI  TIPOBECTH  «IIPOILECYANbHHID)  HAyKOBO-
MPaKTUYHUN aHa i3 BKa3aHMX PekoMeHmalliii, mepemayciM 3 TOYKH 30pY
BIJINIOBITHOCTI 3aIeKJIapOBaHOi MeTH IMX PexoMmeHmartiii i 3MIiCTy B acIieKTi
3alpoBaKEHHS. HOBUX MEXaHi3MiB 3a0e3neueHHs epeKTUBHOTO aaMiHicTpa-
TUBHOTO CYJIOYNHCTBA B YKpAaiHi.

Tak, po3poOHHKH 3asBHIN (3a3HAYMBIIHM Yy MPeaMOyii) Mpo po3poOKy
PexomeHpamiit came 3 METOIO MiABUINEHHS €(QEKTHBHOCTI 3IiHCHEHHS
CYJIOUYMHCTBA, CIPHUSIHHS PO3MISy CHpPaB y MeEXaX PO3YMHOTO CTPOKY,
YHHUKHEHHSI MOJIMBOTO 3JIOBXHBAHHS MPOIECYaIbHUMU MPABaMHU y4YacHU-
KaM{ TPOBaPKEHb Ta 3alpOBa/PKEHHS €IWHUX IMIIXOAIB 1O BUPIMICHHS
MPOIeIyPHIX MMUTaHb ITiJ] Yac PO3TILALY aAMIHICTPATHBHHX CIIPaB.

[epmr 3a Bce BapTo 3ayBakuTH, o HOpMHA KAC HE MICTATh IOJIOKEHB
aHli moa0 e(EeKTHBHOCTI aaMIHICTPATHBHOIO CYIOYMHCTBA, aHI MO0
HeoOximHocTi mparHytu ii migBuineHHs (B Kopaekci MoBa ije nwuiie mpo
e(heKTUBHMI 3aXHCT), a BIATaK Taka METa HOCHTb HE HOPMATHUBHHMA,
a Oijplle HAyKOBMH XapakTep, Xo4a W Mae NPaKTHYHUI 3MICT, ajpKe
PO3YMHHI CTPOK PO3IJISITYy | YHUKHEHHS 3JIOBKUBAHHS MPOICCYaTbHUMHU
MpaBaMH € BIAMOBIMHUMH HOPMATUBHUMH TIPOICCYaTbHAMHU 3acajaMu
aJMiHICTPaTUBHOTO CYIOYHMHCTBA. BoJHOUAC Taka MeTa, SK «3ampoBaj-
JKCHHS €WHUX INIXOMIB JO BHPIMICHHS MpPOICIYyPHUX MUTaHb», HA HAII
MIOTJISAN], € TIEBHUM BTPYYaHHSM B CYIIIBCHKHIA PO3CYA, TOOTO MpPaBO CYAII
BHPIITYBATH TPOIECYabHI MUTAHHSA BIAMOBIAHO JO CBOTO BHYTPILIHHOTO
MEePEKOHAHHSI, IO MPSIMO Hepe0aueHO MPOIECyaTbHUM KOJIEKCOM.

Y npeamOymi PekoMeHpmaiiiii  HarolomIyeTbCs Ha  HEOOXITHHX
nepenyMoBax e(heKTHBHOTO CyJJOYMHCTBA, IKUMU BU3HAYEHO: 100pOCOBICHE
BUKOPHCTaHHS YYaCHMKaMH CIIPaBHU TPOIECyalbHUX TMpaB, CYyMIIIHHE
BUKOHAHHSI BCTAHOBJICHHX 3aKOHOM O0OB’S3KiB, JOTPHMaHHS BCiMa cy0’ek-
TaMH CY/IOBOTO NMPOBAJPKEHHSI eTHYHHUX HOpM. [Ipote, Take (opmyItoBaHHS
Jla€  MiJCTaBH BBaXKaTH, WO e(EeKTHBHICTh CyJOYMHCTBA IIOB’si3aHa
mepeayciM i3 MpolecyallbHUMH JisIMA CaMUX yYacCHHKIB cmpaB. BojHowac
ponb cyny (cyani) B 3a0esnedeHHi edeKkTUBHOrO (€(eKTUBHOCTI) aaMiHi-
CTPaTHUBHOTO CYIOYMHCTBA YOMYCh HE BH3Ha4YeHa. Tak caMo sSK i He
BHU3HAYCHO (HE CTPYKTYPOBAHO) HAMpAMKH 3a0e3nedeHHs e(eKTHBHOCTI
aIMiHICTPaTUBHOTO CYAOYHHCTBA.
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3 mepmux nyHKTIB (mim. 1-3 p. I) OcHOBHEX monokeHb PexoMenpariit
BUIUTMBAE, 1[0 BOHM CTOCYIOTBCS YCIX IPOLEIYPHUX HHUTaHb, SKi YITKO
HE BpEryJbOBaHi B IPOLECYAILHOMY 3aKOHI. BUmanku, He OXOIUIeHI 1IMMHU
PEKOMEHIALISIMH, YPETYIbOBYIOThCS CyJOM NpPH BHUPIIICHHI KOHKPETHHX
npaBoBigHOCHH. Cyn Tpu 3OiCHEHHI CYIOYHHCTBAa MOXE BiJCTYIHUTH
Bil IIMX pPEKOMEHMAIlili, SKII0O OOCTaBHHU MJaloTh OO €KTHWBHI IMiJCTaBU
JUIS BHpIMICHHS NPOLUEAYPHHX NHTAaHb B IHIIUX CIIOCIO, HIK BHU3HAYEHO
B PEKOMEHIAITisIX.

3 QopmymoBaHHS IHX IOJIOKEHb CKIAJAEThCS BPaKEHHS, MIO BKa3aHi
PexoMmeHalii MOBHHHI MAaTH BUINY HOPUIAWYHY CHIIy Hal BiAMOBIIHUMHU
nojoxxeHHsMu KAC, a B OCTaHHbOMY BHIIQJIKy B3araji BHKIIOYATH
3aCTOCYBaHHsS HOro HOpM Ha MiJCTaBl aHAIOTI] 3aKOHY YM aHaJIOTii mpasa.
Came x (hOpMyJIIOBaHHS «BUIIAJKH, HE OXOIUICHI I[MIMH PEKOMEHIAIisIMH,
YPeryJbOBYIOTBCS CyJIOM NpH BUPIIIEHHI KOHKPETHUX MPABOBITHOCHHY
B3araji HalITOBXYIOTh HA TyMKY IIPO CYJOBY IPaBOTBOPYICTb.

[leBni momoxkeHHs PexomeHmamiii B3arami cymnepedarh IOIOKEHHIM
KAC, 3ByXyrounm mpaBa y4YacHHKIB cHpaBH. Hampukmazm, ITOJIOKEHHS
n.5 p.I, B sAKOMy [03BOJEHO Cyny NpUKMMaTd JHIIE JOKYMEHTH,
MiATOTOBJIEHI B JPYKOBAaHOMY BHIVIALI 3 BHUKOPUCTAHHSAM TEKCTOBOTO
pemakropa (Tobto 3 HemepenbaueHmx KomekcoMm TimcTaB OOMEXYEThCS
NpaBO Y4YacHUKIB CIpaBU MOJAaBaTH BIIACHOPYY HAaIMKMCaHl JOKYMEHTH
a00 X Ha/IpyKOBaHi Ha PyKapChbKil MAIIKHII).

BopaHouac 0arato MmoyiokeHb MyONor0Th icHytoui monoxenHs KAC,
SKI 4YITKO BpEryJbOBYIOTH Ti YM IHIN TNHUTaHHSA (Hampukian, 1. 6 p.I).
A e e Bimmosimae m. 1 p.l Pekomennariit. Takoxk € MONOKEHHS, SKi
BUILTUBAIOTH 13 chopmyipoBaHux BepxoBHum CynoM BHCHOBKIB 3 IPOIIECY-
NPHUX NHUTaHb (Hampukiaax 1.7 p.l), ToMy Taki BHCHOBKH CyIu
3000B’s13aHi 3aCTOCOBYBaTH B CHJIy 3aKOHY, a He KepyBaTucs Pekomenna-
mismMu. Bukmameni y PekoMeHpamisx NHTaHHS —BiJABOAY/CaMOBIIBOIY
(1. 1 p. II) mOBHICTIO BiITBOPIOIOTH ITOJIOKEHHS BiIMOBITHOTO pimneHHs Paan
cynnie Vkpainu. Ilo crocyerscs momoxenp 1. 2.1 p. Il mpo 000B’s30k
Mo3MBava/IpeACTaBHUKA T0JATH 10 MO30BHOI 3asBH 1H(OPMAIIi0 PO IHI
3alJITaHOBAaHMX Y HBOTO CYIOBHX 3acimanb, PexomeHmamii (akTHIHO
3000B’s13yI0Th YYaCHHKA CIPABU 10 [iH, SIKI HE € JJIs1 HhOr0 000B’SI3KOBUMHU
BianoBinHO no monoxkeHb KAC. ITleBHi 3ByXeHHs MNpolecyalbHUX IpaB
YYaCHHUKIB TakoX 3akpimieHo y m. 1 i 2 p. Ill, ne BcraHOBIEHO YiTKi 4acoBi
OOME)KeHHSI BHCTYIy YYacHHMKIB CIpaBd 3 IIPOMOBAaMH B 3acCijiaHHI.
3anporionoBani y m. 5 p.lll wactmHa craHmapTiB NOBEAIHKH YyYacHHKIB
npouecy B3arajli 0e3mocepeHbO HE CTOCYIOThCS —aJIMiHICTPAaTHBHOIO
CYJIOUMHCTBA K Ipouecy. 3akpimieHni y 1. 1 p. IV nuranus nogaHHs nokasiB
0 CyAy amelsiiHol iHCTaHIil AyOmolTh BignoBigHi momoxeHHs KAC.
BomHouac mmramHS y 1.2 p. |V CTOCOBHO NOHOBIEHHS/TIPOIOBXKCHHS
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NPOLECYAIBHUX CTPOKIB ameIiliiiHIM CyAOM B)K€ 3HAWIIIM CBOE BUpIi-
IIEHHS y BIANOBITHUX BUCHOBKax BepxosHoro Cyny.

OTxe, TpaKkTUYHA MIHHICTE pO3po0JIcHUX PexoMeHmamiii BUKIHKA€E
OaraTo 3ammTaHb (IO pedi, BiOIOBiTHA KPUTHKA 3 IFOTO MPHUBOIY BXke Oyia
03ByuYeHa min dYac 3acimaHHa Pamm angBokariB Ykpainu [3]), OCKiIbKH
B TpoekTi PexoMeHmamiii BiACYTHI fAKiCh HOBI IHCTPYMEHTH YH HOBI
peKOMeHAamii IMoJ0 TAYMAadeHHS BIIMOBITHUX TMPOLECYANTbHUX HOPM
(BimMiHHI Bif icHyrounx BHCHOBKiIB Bepxosruoro Cyny), siki 0 mificHo Morim
3a0e3meunTy eeKTUBHE aJAMiHICTPAaTHBHE CYyIOYMHCTBO a00 K ITiIBHIIUTH
e(PeKTUBHICTh OCTaHHBOT'O y TOPIBHSHHI i3 ICHYFOUMM CBHOTOJHI IPOIECy-
ANBHUM PeryIOBaHHSM.

3 METO/MOJOTiYHOT TOYKH 30py, Ha Hall MOIJISL, OUIBII MpPaBHIBHUM
Oymo O BHAaTH CTPYKTYpPOBaHMH 3a BIANOBIJHUMH MpOLECYaTbHUMHU
NUTaHHAMY (pO3/i1aMu) 30ipHHUK i3 BiMOBITHUMH BICHOBKaMHU BepxoBHOTO
Cyny Ta Pagm cyaniB Ykpainu, mo 103BOSMHIO O CyQIsM 3acCTOCOBYBAaTH
BIIMIOBITHO /O 3aKOHY BINIOBiTHI TpaBoBi BUCHOBKH BepxoHoro Cymy
srimHo 13 cT. 13 3akony Ykpaimnm «lIpo cymoycTpiii i craTyc CymuiBy,
a He KepyBaTHcsa Po3’scHeHHAMH, AKi 3rigHO 13 monmokeHHAMH cT. 3 KAC
HE BXOJSTh B CHCTEMY aJIMIHICTPaTHBHOTO CyIOYHHCTBA.
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MPOBJIEMHU BBEJEHHS OBOB’SI3KOBOI'O
TEXHIYHOI'O OIJISIAY JJISI BCIX TPAHCIIOPTHUX 3ACOBIB
Y MAMBYTHBOMY

JlitBsikoB Exyapa MuxaiijioBu4
3000y8au nepuiozo (baxanraspcbko2o) pieHa ocsimu
Gaxyrememy npasa, 2yManimapHux i COYianbHUx HayK
Kpemenuyyvkuii Hayionanohuti ynisepcumem
imeni Muxaiina Ocmpoepadcvkozo
M. Kpemenuyx, Yrpaina

Jist monepikaHHS BHMOT OO0 OE3MEKH JOPOXKHBOTO PYXy, a TaKOX
3 METOI0 TOTPUMaHHS EKOJIOTIYHOI Oe3MeKH, AepkaBa, B 0CO01 BiIOBITHIX
OpTaHiB PETYIIOE MPOIEeNypy TEXHITHOTO KOHTPOIb TPAHCIOPTHOTO 3aC00Y.
OO00B'13KOBICTh TaKOT MPOLIEAYPH TAKOXK BHUPIIITYE AepiKaBa.

BpaxoByroun Te, mo YKpaiHa cTana Ha IUIIX €BPOIHTErparlii, o cympo-
BO/DKYETHCS BBEICHHAM 1 JOTPUMAaHHIM €BpPOIEUCHKUH CTaHIApTiB,
Ile CTOCYEThCS 1 3aKOHOAABCTBA MIOAO aBTOTPAHCIOPTY. A came, IIOAO
MPOLIEAYPH MPOXOHKEHHS TEXHIYHOTO OIJISy aBTOMOOLIBHOTO TPAHCIIOPTY.
3Beprarourd yBary Ha Te, IO 3aKOHOJABCTBO YKpaiHM 3MIiHIOBAIOCH,
MUTaHHSA OOOB'S3KOBOCTI TEXHIYHOrO OMNIAAY JUIA BCIX Kareropiu
TPaHCIIOPTHUX 3aCO0IB 3aJUIIAETHCS BIKPUTUM 1 AOCH.

Ie mopomkye pobaeMu, Ha (OHI CYyHIaCHOI CUTYaIlil 3 aBTOBJIACHUKAMU
B YKpaiHi, MOBa Hie Ipo Te, 110 B KpaiHi BeJIMKa KUIbKICTh B)KMBAHUX, SIK Ha
BHYTPIIIHFOMY PHHKY TaK 1 BBE3CHHX 3 3aKOpJOHY, TEXHIYHHHA CTaH CTaH
SKUX T TUTaHHAM 1 MOXE HE 3aJ0BONIGHUTH BHMOTH YCIIITHOTO
NIPOXOJPKEHHST  TexHiuHoro orusigy. Illo Moxe cTBopuTH  MacoBi
HEBIOBOJICHHS BOJIiB 1 KOPYTIiHHI BUKIUKH.

Tak Ha 2020 pik KUTBKICTh BBE3E€HHX B)KHBAHHX aBTOMOOITIB BIiK SKHX
MEPEBHUIIYBaB 5 POKIB 3 3aKOpAOHYy cTaHoBwia 272466 mr. [4]. CepenHiit
BIK B)KMBaHUX JICTKOBHKIB Ha BHYTpPIIIHbOMY pHHKY Yy 2022 pomi ckiiaB
17,7 poxy, iMIoproBaHuUX 3-3a KopAoHy — 12,7 poky [4]. 3Buuaiino
TEXHIYHUH CTaH TaKMX aBTO IiJ| BEJUKUM NuTaHHsM. [IpoGiema y karami-
3aropax Ta CaKeBUX (UIBTpax, MO HEOOXIMHI JUIA 3MEHIICHHS NIKIITHBUX
BUKHIIB B aTMochepy.

Karamnizaropu B cepeaHbOMY 3aMiHIOIOTH KOXKHI 3—7 POKIB POKIiB 3a
CePeIHhOCTATUCTHYHOI eKCIUTyaTamii aBTOMOOUTS [5]. A Komm BOHHM
BUXOJSITH 3 JIaJy, aBTOMEXaHIKM BHPI3al0Th BIAIOBIIHI ETal Ta CTaBJIATh
obManku. Tex CTOCYEThCS 1 BBE3CHMX aBTOMOOITIB, 3TiHO CIIB TOJOBU
Bceykpaincpkoi Acomiamnii aBTOMOOITPHHX IMIIOPTEpPiB 1 AWIEPIBB KpaiHy
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BBO3HUTHCS MIOpiYHO Osim3bko 500 THCsAY BkuBaHMX aBTO, 90% 3 HUX — Oe3
KaTtamizaropis [8].

TakuM 4MHOM Yepe3 eKOJOTiYHI BUMOTH, BEJIHKA KiJIbKICTh MPUBATHUX
JIETKOBHX aBTO MOXYTH HE ITPOUTH TEXHIYHOTO OTJISY.

B Vkpaini mo 2011 poxy OyB 0OOB'S3KOBHI TEXHIYHHH OIJIA] BCIiX
TPAHCIIOPTHUX 3acO0iB  Oyab-sKOi (QOpPMH BIACHOCTI Ta BHIYy, IO
CTBOPIOBANIO iCTOTHY KopymuiiiHy ckiagoBy [7]. Tomi 000B’s3KoBHI
TeXHIYHUHA orisax npoBoxmia epskasroincmekiis (JJAI). Toxi Bukopucro-
ByBaJIacsi KOpYIIIiifHA cXeMma 3 MiAKymy «moTpiOHoi mommam» 3 Al
1 OTPUMATH TaJIOH PO MOBHY TEXHIYHY CIIPABHICTb.

VY tomy xk 2011 poii 000B’I3KOBHUIT TEXOTJIS ISl BCIX aBTO CKacyBajIH.
3apa3 srimHo 3Y  «[Ipo mopoxHIH pyx» OOOB’S3KOBHH TEXOTJIA[
HE CTOCYETHCSI:

— JIETKOBHMX aBTOMOOLUIIB yCiX THIIIB, MAPOK 1 MOZeNeH, MpuyeriB (HariB-
MpUYeIIiB) 10 HUX (KPiM Takci Ta aBTOMOOLNIB, [0 BUKOPUCTOBYIOTHCS IS
MepeBe3eHH TMacaXupiB abo BaHTaXiB 3 METOI OTPUMAHHSA MPHOYTKY),
MOTOIIMKIIIB, MOIIEIB, MOTOKOJSICOK Ta IHIOIMX MPHUPIBHIHUX OO HHUX
TPAHCIIOPTHHX 3ac00iB — HE3AIEKHO BiJ CTPOKY EKCILTyaTallii;

— JIETKOBHX aBTOMOOITIB, IO BUKOPHUCTOBYIOTHCSA U II€PEBE3CHHS
macakupiB a0 BaHTAXIB 3 METOI0 OTPUMAHHSA MNPHOYTKY, BaHTAKHHUX
aBTOMOOLTIB HE3aJeXKHO BiX (OPMH BIACHOCTI BAaHTAXKOIIIHOMHICTIO
J10 3,5 TOHHH, MPUYENIB JIO HUX — i3 CTPOKOM eKCIUTyaTallii 10 TBOX POKiB;

— TEXHIYHHUX 3aCO0IB IJIsI arPONPOMHUCIOBOIO KOMITICKCY.

[Ipote, icHylo4a cucTeMa AEp>KaBHOTO KOHTPOIIO 32 IPOLETYPOIO
000B’S3KOBOT0 TEXODJISALY, IO JOJi, IO 3apa3 HE BIJIIOBITAE BHUMOTaM
Jupextusu Ne 2014/45/€C («nepxaBu-wieHH MOBUHHI 32a0€31EYUTH HATIIS
3a MyHKTaMH TEXHIYHOTO KOHTPOJIO. [lep)kaBU-1IeHN TIOBHHHI 3a0e3neunTi
MyOJIYHUI TOCTYN O TpaBHJI Ta MPOLERYp, IO CTOCYIOTHCS OpraHizarii,
MOBHOB2)XEHb Ta BHMOT, y TOMY YHCII BHMOT JO HE3aJICKHOCTI,
3aCTOCOBHHMX JI0 TIEPCOHAITY HATISIOBOTO oprany» [3]).

[ocranoBoro KMV Bix 11 mortoro 2015 p. Ne 103 cTBopena JlepxaBHa
cinyk0a YkpaiHn 3 Oe3lekH Ha TpPaHCIOPTI Mae TEBHI MOBHOBaYKCHHS
oo yoesneyenus T3 (peiijoBi epeBipky, TEXHIYHI PO3CIiTyBaHHS TOLIO),
aje acmeKTH HamsiAoy 3a MyHKTamMH KoHTpomo T3, mnependadeHi
Hupextusoro Ne 2014/45/ €C, notpeOylOTh TOJATKOBOTO 3aKOHOIABUOTO
BpeTyJIfoBaHHA [6, c. 41].

3 iHmoro GOKy CTBOPEHHS OJHOTO KOHTPOJIIOIOYOTO OpPraHy CTBOPHTh
MOXJIMBOCTI TOBEPHEHHS KOPYMIIHMHOI CKJIAA0BOI (MiAKYyIMy IIOCaJOBIIB
IFOTO BiJTIOBITHOTO OPTaHy).

Tomy mnOBepHEHHS O0OOB’S3KOBOTO TEXHIYHOI'O OIJISLYy ISl BCIX
TPAHCIIOPTHHX 3aCO0IB Ma€ CyIpPOBOIKYBATUCS YIOCKOHAJICHHIM 1CHYFOUNX
MeXaHI3MiB y 3aKOHOJJaBUOMY PETYIIFOBaHHI MUTaHHS.
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Omxke, mo 2011 pokxy o0OOB’S3KOBHH TEXHIYHUA OIS M BCIX
TPAHCIIOPTHUX 3aC00IB  CYIMPOBOUKYBABCS  KOPYHIIIHHOK  CKJIIAIOBOIO
HEOOPOYECHOTO0 TPOXOMKCHHS TAaKOTO KOHTPOJIIO, dYepe3 Mo, i OyB
BIAMIHEHUH.

CydJacHUil CTaH 3aKOHOJABCTBa HE BimmoBimae BuMoraMm Jlupek-
tuBH Ne 2014/45/ €C, a Tomy Mae OyTH yIOCKOHAJICHHUH.

BBenmennss 000B’S3KOBOTO TEXOTJIALY AJIS BCIX TPAaHCIOPTHUX 3acO0iB
Hapasi € HeJOUIBHAM Yepe3 HEeTOCKOHATICTh 3aKOHO/IaBCTRA.
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OCOBJIUBOCTI HAJJAHHSI AJIMIHICTPATUBHHUX IOCJIYT
TA iX YIOCKOHAJIEHHS: POJII IEHTPIB HAJJAHHS
AJIMIHICTPATUBHUX MOCJIYT (I{HAII)

JlokTionoBa BikTopis Bosionumupisna
KaHOuoam 1opuoudHUX HayK, OOyeHm,
Odoyenm Kagedpu yHOAMEeHMANbHUX | 2ATY3€8UX IOPUOUUHUX HAVK
Kpemenuyyvkuii Hayionanvhuil yHisepcumem
imeni Muxaiina Ocmpoepadcvkoeo
M. Kpemenuyx, Yrpaina

Caguenko IOpiii IOpiiioBuu
3000y6ay 0c8imu nepuio2o 6aKaiaspPCbKO20 PieHs Opy2020 pOKY HAGUAHHS
cneyianvrocmi 081 Ilpaso
Kpemenuyyvkuii nayionanvHuil yHieepcumem
imeni Muxaiina Ocmpoepadcwvkoeo
M. Kpemenuyx, Yrpaina

Hagauus aaMiHICTPATHBHHUX MOCIYT € BaXJIMBHM CJIEMEHTOM B3a€MOJIIT
JIep)KaBu Ta TPOMAaJsiH, BHU3HAYAIOYM CTYIIHb JOCTYMHOCTI Ta SIKOCTI
00CIyroByBaHHs. Y IIBOMY €Ce MM PO3TJSIHEMO OCOOJMBOCTI HaJaHHS
aJIMIHICTPaTUBHUX TMOCIYT, 30cepenuBiiich Ha poii LlenTtpiB Hananus
Anminicrparuaux [ociyr (LITHAIT) Ta MOXIMBOCTSIX 1X YAOCKOHAJICHHS.

1. OcobnuBocti Hamauust AnaminictpatuBaux [locmyr [1]:

1.1. Joctynnicts Ta IIpozopicts. Pons LTHAIT: ITHAII crae xinrouoBuM
rpaBleM y 3a0e3NedeHHi JIETKOTro JIOCTYIy TpoMajsH 10 mociyr. Bonm
pO3TamoBaHi B PI3HMX YacTHHAX MICTa YHM CEJMINA, POOIIYM X JIErKo
JIOCTYITHUMH JJIsl BCIX BEPCTB HACEIICHHS.

1.2. 3menmenns bropoxparii Ta Yacy OugikyBanns. Poms IIHAIT: [THAITIT
CIPOIIY€E MPOIEC OTPUMAHHS MOCIYT, 3MCHIIYIOYH KUIBKICTh HEOOXITHHX
JIOKYMEHTIB Ta CKOpPOYYIOUH Yac OYiKyBaHHS. EJIEKTPOHHI CHCTEMH Ta
aBTOMATH3AIlisl  MPOIECIB  MO3BOJSIOTh  €(DEKTUBHO  OOCIYroBYBaTH
TPOMa/JIsH.

1.3. Sxicte ITocnyr Ta 3amoBosenns ['pomassn. Poas [THAIL: [THAIL
BiZIIrpa€ BaXKJIUBY POJIb y MOJIIMIIEHH] SIKOCTI aJMiHICTPaTUBHUX IOCIYT.
OnurtyBaHHS TPOMAJSIH Ta MOHITOPHHI IXHBOTO 33JI0BOJICHHS JIO3BOJIAIOTH
BJIOCKOHAJTIOBATH HaJaHHS MOCIYT 1 BpaXOBYBaTH IOTPEOH KIIIEHTIB.

2. Ynockonanenus [ITHATIIL: Bukiauku Ta MOKIABOCTI:

2.1. LudpoBa Tpaunchopmanis. Buximkn: OmHi€EI0 3 TONOBHHX
MEPeKo]] y BOPOBAKCHHI NUQPOBUX TEXHONOTIH € HEIOCTaTHSA
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iHppacTpyKTypa Ta HEOOXIAHICTb MiJrOTOBKH IepcoHaTy. MOXKIHMBOCTI:
IuBecTruii y 1um¢poBi TexHONOTl Ta HaBYAaHHS IIEPCOHATY JIO3BOJIATH
MOJIMIIATH AOCTYNHICTH Ta epextusHicTs [THAII.

2.2. T'pomanceka VYdyacts. Bukimmkn: 3amydeHHS TIpOMaaChKOCTI
moTpedye BIAKPUTOCTI Ta TOTOBHOCTI O 3MiH 3 OOKY aIMiHiCTPaTHBHIX
opraniB. MoxmmBocti: IlapTHEepcTBO 3  TPOMAICHKICTIO  JI03BOJISIE
aJlanTyBaTH IOCIYTH A0 pealbHUX MOTped IpOMajsH Ta CIPHAE IXHBOMY
3aJJ0BOJICHHIO.

2.3. besmexka ta Kouoimenuifticts. Buxmukun: 30impimeHHS 00CATY
EJIEKTPOHHKX IOCIYT CTaBHTh 3aBJAHHS LIOJ0 3aXHUCTYy KOH]IIEHLIHHOCTI
Ta Oe3neku iHpopmaii. MoxxinBocTi: BUKOpHUCTaHHS CyYacHUX TEXHOJIOT1H
mupyBaHHSI Ta BIOCKOHAJIEHHS IpoIeciB ayTeHTH(]ikawii 3abe3neuyioTh
BUCOKHI PIBEHB 3aXHCTY.

VYnockonanenust IIHAIl Ta HagaHHS aAMiHICTPaTHMBHUX IOCIYyT —
Ile KIIOYOBHH EJIEMEHT ITOKpAIleHHS B3a€MOMIl Aep)KaBH Ta TPOMAISH.
3a0e3nedyeHHs JOCTYMHOCTI, €(eKTHBHOCTI Ta BHCOKOI SKOCTI MOCIyT
BAMArae TOE€NHAHHA TPaJUIiMHUX Ta iHHOBamiMHUX migxoxiB. Ile crae
OCHOBOIO Ul CTBOPEHHS Cy4YacHOi, BIAKPHUTOI Ta ApYy>K00I0 10 IpoMaisH
CHCTEMH aJIMiHICTpaTUBHOTO 00CITyTOBYBaHHS [2].

OnHi€t0o 3 KIOYOBHX TEPCHEKTHB € TIOCTiifHE BIOCKOHAJCHHS Ta
ananraiis cucrem [{THAII no 3pocratoumx motped Cy4acHOTO CyCIIIbCTBA.
BaxnuBuMm acniekToM € 30epexeHHs OalaHCy MK BHKOPHUCTaHHSIM
U(pPOBUX IHCTPYMEHTIB Ta 3a0e3MEeUYCHHIM JOCTYITHOCTI IS BCIX BEPCTB
HACeIeHHs.

Jlo1aTKOBOIO MOJKJIMBICTIO Ul TOAAJBLIOTO PO3BUTKY € BHBUCHHS Ta
BIIPOBAPKEHHSI KPAIMX MPAaKTUK 3 IHIIMX KpaiH, Je MoAiOHI cucTeMH BKe
JIOBENN CBOIO €(peKTHBHICTh. BakiMBO BpaxoBYBaTH KOHTEKCT 1 KyJIbTYpHI
OCOOJMBOCTI LTS YCIIITHOT aJanTallii iIHO3eMHUX JOCBIJIiB.

BaxnuBuM eTanoM yJOCKOHAJICHHS CHCTEMH HaJaHHS aaMiHIiCTpa-
TUBHHMX IIOCIYyT € pO3po0Ka Ta BIPOBAHKEHHA CTPATETIYHOI CXEMH,
po3pobienoi Ha mincTasi «IIpo3opwuit odic» [3].

Is cTpaTeriuna cxema Ma€ Ha METi CTBOPCHHS BiIKPHUTOI, €hDEKTHBHOI Ta
IPOMAJICbKO  OpIEHTOBaHOI CHUCTEMH, sKa BIANOBiZae moTpebaM Ta
OUiKyBaHHSM Cy4acCHOTO CYCHLJIbCTBA.
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| Etamm y nockonanenns [[HAILI

L 7

\

: N\ . IliaBumienns kBamidikarii nepconarny:
1. Amastis noTouHOTO CTaNy: . Opranizamisi TPCHIHIB Ta CEMiHapiB i
Oninka ~ cCKTHBHOCTI  Ta  33710BOJICHOCTI pobithukis ITHAII 3 BHKOPHCTaHHS HOBHX
TpoMazH Bix  mocayr  ITHAIL f\)'i"“ TEXHOJIOTIH Ta CTAHAAPTIB  0OCIyrOBYBAHHSL.
inppacTpykTypH . Ta  TSXHOJOITIHOTO BripoBa /UKCHHSI CHCTEMH OL[HKH €()CKTHBHOCTI
05-1“"3"5'"1"‘_- 36ip BiATYKIB Ta NPOMO3HILiH poGOTH TEPCOHAY Ta IXHBOI BiIMOBLIHOCTI
\K"P"CT}'B"‘“B ) CTaHJAaPTaM 0OCITYTOBY BAHHSL. /
: )} :
2. Po3poGka crpaterii: L 5. BipoBapkeHHSI MOHITOPHHIY Ta 3BiTHOCTI: N
Busnauenus KOHKpETHHX LHUICH CTBOPCHHST CHCTEMH  MOHITOPHHIY — SIKOCTi
YAOCROMATICHIIL, . TOCITYT Ta 3a0e3NCUCHHS MBHIKOTO PCaryBaHHs
PospoGka Twiany 3axofiiB Uil JIOCSTHCHHS Ha BHSBICHI TpoOieMH. Po3poBka peryIspHHX
TOCTARICHHX 3apanb. Bisnauenns Giojpkety 3BiTIB 3 pesynbTatamu JisitbHocTi ITHAIT Ta ix
Ta pecypeiB, HEOOXIIHHX JUIS BIPOBA/DKCHHS \uy(;nimuiﬂ VIS IPOMAZICBKOCT. )
- ¥
3. TexHOMOrTYHE OHOBJIEHHS: 6. B3aemoztist 3 rppoMaji01o:
BripoBajukenis Cy4acHHX —TEXHOJOTIH  Jyist 3anpoBa/UKCHHST CHCTEMH 300py Ta amHamizy
MOJICTIICHHSA ~ NPONECIB  HATAHHA  TOCIYT. 3BECPHEHD  TPOMAJSH  UI8  TOJAIBIIOTO
Po3pobka 1a 3anpoBaUKeHHs €AHHOI UHPPOBOT VAOCKOHAICHHS cepicy. Opranizanis
wiaTpopMH Juist OTPHMAHHS Pi2HHX TPOMAJICBKHX OOroBOPeHb Ta KOHCYIBTAIIH 3
a/IMiHICTPATHBHHX IIOCIIYT. nutanb po3purky [THAIL

Cxema 1. ETanu ynockonanenns IIHAIIT

OxkpiM TOrO, CUCTEMa Ha/IaHHS JIMIHICTPaTUBHUX MOCIYT TIOBUHHA OyTH
JMHAMIYHOIO Ta FOTOBOIO /IO IIBUJIKOTO PearyBaHHs Ha 3MiHU B CYCHIJIbCTBI
ta TexHojorisx. Kontunrent [{THAII noBruHeH OYTH BIIKPUTHIA 10 HABYAHHS
Ta TMOCTIHHOTO MiABUIICHHS KBasTi(iKamii 11t eeKTUBHOT poOOTH 3 HOBUMH
IHCTpYMEHTAaMH Ta TEXHOJIOTiIMH.

BucHoBy104H, BIIOCKOHAJICHHS HaJJaHHS aJIMIHICTPaTUBHUX MOCIYT Yepe3
Lentpn Hananns AnminicrpatuBaux Ilociyr € GaraTorpaHHuM 3aBIaHHSIM,
sSKe BUMAara€ iHTETPOBAHOTO MIAXOAy Ta CIIBOpalli BCIiX 3aIliKaBICHUX
cropin. lle mokmmKaHe crpusATH TMOOYIOBI BIIKPUTOTO, €(peKTHBHOTO Ta
IPOMAaJICBKO OPIEHTOBAHOTO CEpBICY, SIKUI BIAMOBIZAa€e MOTpedaM Cy4acHOTro
CYCITLTBCTBA.

Jliteparypa:
1. Cmocap f. B. OcobnuBocTi HajaHHA aIMIHICTPATHBHUX IOCTYT
Ta 1X yaockoHajeHHs (3a marepiamamu [[HAIT Binunpkoi Michkoi paam).
bina Ilepksa 2020. C. 121. URL: http://surl.li/ohtcj (mara 3BepHEHHS
01.12.2023 poky).
2. Posmopsmkxenas KMV Bix 16.10.2011 Ne 1076-p: [Ipo 3aTBepmxeHHs
IUTaHy 3aXOMiB II0N0 peOpMyBaHHS CHCTEMH HAJaHHS aIMiHICTPaTHUBHUX
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10/doc_pdf7Zharaja. pdf (mata 3Beprenns 01.12.2023 poky).

DOl https://doi.org/10.36059/978-966-397-351-7-59

OCOBJHMBOCTI IIYBJITYHOI'O AIMIHICTPYBAHHSI
B JIIIBHOCTI OPTAHIB HANIOHAJIBHOI ITOJIIIII
I YAC A1l TIPABOBOI'O PEXKMMY BOEHHOI'O CTAHY

Meabnuk Terssna MukoaaiBHa
cmapwuti 6UKNa0ay, UKIA0AY OPUOUYHUX OUCYUNTITH
Tanuyvkuii paxosuti konedoc imeni B auecnasa Yoprosoia
M. Tepuonine, Ykpaina

bina Baaaguncaas Muxaiijiopuua
3000y8au ocgimu cneyianvrocmi «Ilpasooxoponna JisinbHiCbY
Tanuyvruii paxosuii konedoic imeni B siuecnasa Yoprosona
M. Tepuonine, Yrpaina

[Mounnaroun Bix 24 nrororo 2022 poky, YKpaiHChKE CYCIIIBCTBO JKHBE
B yYMOBaX BOEHHOTO CTaHy, BBEICHHS SKOTO 3YMOBWJIO pOCIHChKE
BTOPTHEHHsI Ha Hami 3emui. HacminkoM BBEIEHHS JaHOTO IIPaBOBOTO
PeKUMY CTalO0 BTUICHHS Y XHTTS YKPaiHCBKHX T'POMAJSH IUIOI HHU3KH
COMIaNbHAX, €KOHOMIYHHX, TOJNITHUYHUX Ta MPAaBOBUX KOHCTPYKIH, KOTpi
3aKJIQal0Th TMiABAJIMHA B HOTO ICHYBaHHS, 3IJaTHOTO CTPUMAaTH BCi
KUTTENANHI JDKepena JUisd iCHYBaHHS YKpaiHW, IO NPOSBISAETHCS depe3
rimep0oIi3allito Ta ONTUMI3AIII0 IHPOKOTO KOJIa PeCyPCiB Pi3HOT MPUPOIH.

JocnimKyodn 0coOIMBOCTI MyOIIYHOrO aJMIHICTPYBaHHS B JisTIbHOCTI
opraniB HartioHanbpHOT modimii mijg 9ac 1ii MpaBOBOTO PEKUMY BOEHHOTO
cTaHy, BOayaeMo 3a JOLUIBHE 3rajlaTh IpO came MOHSATTS «IIyOJiuHOro
a7IMIHICTPYBaHHS», SKE JOCHTh 4YacTO OTOTOXHIOIOTH 13 «ICPKABHUM
ynpasiinHam». Tak, Ha gymKky IrHarioka O.b. ta ['opauyka B.B. «my6uiune
aJMIHICTpyBaHHS € TpaHC(OpPMALI€I0 KJIACHYHOI'O PO3YMIHHS JEep>KaBHOTO
YIpaBiiHHA, IO Mepeadadae ydyacTh TIPOMAJCHKOCTI B  YHpaBIiHCHKiH
nisuteHOCTI» [1, ¢. 103]. Kobko €.B. 3a3Havae, mo «myOmigHe yrpaBIiHHST —
e IIECTPSIMOBAaHUH TPOLEC MisTTBHOCTI OpraHiB IyOJiYHOI BIAIW, SKHA
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nojsirae 'y oOpaHHi BiIHOBiAHUX ()OPM, METOJIB Ta 3acCO0IB IIOJO 3aXUCTY
npaB Ta cBOOOJ JIIOJMHY, IHTEPECIB JEp)KaBH Ta CYCIJILCTBA, OCHOBHUM
MEXaHi3MOM peajizalii sSKOro € came IyOJliyHE aaAMiHICTpyBaHHD»
[2, c. 287]. Haragaemo, mo cy0’€KTiB MyONiYHOTO aIMiHICTpYBaHHS/
YIIPaBIIiHHS HAJISKaTh, HACAMIIEPE,0praHd BUKOHABYOI BTN Ta MiCLIEBOTO
CaMOBPSTyBaHHS.

Sxmo BecTH MOBY Ipo opraHu HamioHanmbHOI momirii, KOTpi Halexarb
JI0 OpraHiB BUKOHABYOI BIAJH, TO iX AiSIIBHICTH, Y TOMY YHCIi ¥ y mepion
BOEHHOTO CTaHY, BU3HAYAIOTh HACTYIHI 3akoHU Ykpainu: «IIpo mpaBoBwmit
peXUM BOeHHOTO cTaHy», «[Ipo HamionaneHy mnodminito», «IIpo ocHoBu
HalliOHAIBHOTO CpoTHBY», «IIpo ob6opony Ykpainu», «IIpo HauionansHy
Oe3nexy YKpaiHm» Ta iHIIi.

Bbauaemo 3a AONUIbHE PO3MISTHYTH NPHHIMNM, (YHKIII Ta METOIU
myOJIiYHOTO aIMIHICTPYBaHHS B JisUTbHOCTI opraHiB HarionansHoi modmimii,
30KpeMa, y Iepiof Aii MpaBOBOrO PEKUMY BOEHHOTO CTaHYy.

Pomarmos O.C. Bkazye, 0 «IIPUHIMIN ITyOIIYHOTO aIMiHICTpyBaHHS —
[Ie OCHOBHI TOJIOXEHHS YIPaBIIHCHKOI IIsUIBHOCTI, IO BHKOPHCTOBYIOTH
JUISL TIOSICHEHHS CYTHOCTI Ta aHaNli3y CYCIUIBHHX IPOILECIB, 0COOIMBOCTEH
(yHKIiOHYBaHHS MyONiYHUX oOpra”HiB i cycmimecTBay [3, c. 107].
Jlo mpuHIHMIIIB AisITFHOCTI MIPaBOOXOPOHHHUX OpPTaHiB BiTHECEMO: BEPXOBEH-
CTBO IpaBa, 3aKOHHOCTI, B3aEMOIIi 3 TPOMAJICHKICTIO, MOITHYHOT HEUTPaTb-
HOCTI, TpodecioHaTi3My Ta KOMIIETEHTHOCTI, €(EKTHBHOCTI, HAYKOBOCTI,
nobpodyecHocTi Ta marpiotusmy. OKpeMO XOueMO 3BEpPHYTH yBary
Ha OCTaHHIH NMPHUHIMII, IKUM B YMOBaX ChOT'OJICHHS BiJlirpae HEaOHUIKy poJib
B JISUIBHOCTI ITPaBOOXOPOHIIIB, a/PKE O3HAayae€, M0 KOXKEH 3 HUX HOBHHEH
BiJIJIaHO Ta BIPHO CIY>KUTH Y KpaiHCbKOMY HapoJIOBi.

[Mix ¢ysknisiMu myOmigHOTO anMiHicTpyBaHHs B opranax HarioHamsHOT
mominii byraituyk K. BOawae «3ymMoBNeHI IimsAMU Ta 3aBmaHHsMH Harrio-
HalbHOT TOUMINiT YKpailHM KOHKPETHI CKIJIAJHUKH 3MICTy MyOJIidHOTO
aZMiHICTPYBaHHA, SKi MAarlOTh 00’ €KTHBHHH, YHIBEpCAIbHUI Ta Jep>KaBHO-
BIIAIHUI XapaKTep, CKIAJAlOThCS 3 TPYH BiIIHOCHO CaMOCTIHHUX, OJHOPiA-
HUX Jii, 30IHCHIOIOTHCSA YIIOBHOBOXCHHUMH CY0’€KTaMH Ta CIPSIMOBaHI Ha
ONTHMI3allil0 OpraHizauiiiHol cTpykTypu cucremu HanioHambHOT mominii
YkpaiHu, BperyItoBaHHsS BHYTPILIHIX yIPaBIiHCHKUX MPOLEAYP, BHOPSIKY-
BaHHS OpraHi3alifHUX BIJIHOCHH, a TaKOXX OpraHizailito 3abe3neyyBabHUX
npoLeayp aaMiHICTpyBaHHs B cucteMi HauionanbHoi nominii» [4, c. 115].

VYci dynkuii myOnidHOro aaMiHicTpyBaHHs B opraHax HamionansHOT
TMOJIIIIIT MOJKHA PO3MEKYBaTH Ha:

1) saranpHi/OCHOBHI (yHKUIl, KOTpi B [isUTBHOCTI MPABOOXOPOHHUX
OpraHiBe yHIBepCaJbHUMH, a TaKOX IPUCTOCOBAaHUMH 10 Ppi3HOTO
pooy VIUpaBmiHCBKMX TmpomeciB. Jlo HUX BIgHOCATH: Oprafi3amiiHy,
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NIPOTHO3YBaHHS, IJIAHYBaHHS, aHAJITUYHY, KEPIBHUITBA, PO3NOPSIHHULTBA,
00I1iKy, KOOpAMHalii, KOHTPOJIIO;

2) 3abe3nedyBalibHI/IONATKOBI (QYHKIIT HOCATh CIeHU(IYHUIA 3MICT, 10
MOPOHKEHO OCOOIMMBOCTAMH cucTeMu HamioHanmpHOI momimii, ii mpaBoBoro
cratycy. Came 3a iX IONOMOIOI CTBOPIOIOTBCS HEOOXiTHI YMOBH JUIs
HOpPMAITFHOI MISTTBHOCTI YCIX CTPYKTYp B cucTemi HamioHampHOI momiii.
Jlo HEX Hamexatb: JOKyMEHTaJlbHa, KaapoBa, (iHAHCOBA, MaTepiaabHO-
TeXHiYHa, iHpopManiiiHa QyHKII.

[lig meTomamu myOIiYHOTO aAMiHICTpYBaHHA B opraHax HarmionampHOT
MOJIIIT PO3YMIIOTh «3aCTOCOBYBaHI YIIOBHOBO)XXEHHUMH CY0’ €KTaMH B MEXKax
iX KOMIIETEeHIIl NMPUHOMH Ta CHOCOOM BIIAJHO-YIIPABIIHCHKOTO BIUIHBY,
CHpSIMOBaHI Ha BIOPSAKYBaHHS OpraHi3allifHOI CTPYKTypH CHCTEMH
HarmionaneHoi momimii  YkpaiHw, IUIaHyBaHHS, IiIrOTOBKY, pPO3POOKY,
BUKOHAHHS Ta peasli3alliio yIpaBIiHCHKUX pillleHb, OpraHi3alliio JisTIbHOCTI
amapaTy YIpaBIiHHS, 3/iHCHEHHS JOKYMEHTAIBHOTO, iH(pOpPMAamiiHOTO,
KaJpOBOT0 Ta ICHUXOJIOTIYHOTO 3a0€3MeUeHHS isSUTbHOCTI OPTaHiB i MiaIpo3-
niniB HamioramsHOT momimii» [5, c. 12].

Metoau myOigHOTO aaMiHICTpyBaHHA B opranax HarioHanbsHOI modmirmii
MOJUISIOTH Ha:

1) opranizariifHO-HOPMAaTHBHI METOIH: PETIAMEHTYBAHHS, HOPMYBAHHS
(immepatuBHe Ta MeroguyHe). OCHOBHMMHM BHJAaMH  aKTiB, KOTpI
JIOKYMEHTAJIbHO O(OPMITIOIOTh 3aCTOCYBaHHS JTaHUX METOJIB, €: INTaTHHN
pO3MUC, IHCTPYKINsS, TOJOXKEHHS, I0CafoBa IHCTPYKIS, HOPMATHBH,
NIpaBuUIIa;

2) oprai3amiffHO-pO3MOpPsAAYI METOMAHU, SKi 3aCTOCOBYIOTHCS BIPOIOBK
MOTOYHOI OpraHizamniiHoi poOOTH, IO IPYHTYETHCS Ha HOPMATHBHIN 0asi,
sSKa € HACIiKOM 3aCTOCYBaHHS TOMCEPEIHIX METOMIIB aJAMiHICTpYBaHHS
(axTHBHE Ta MaCUBHE PO3MOPSIHUIITBO).

[TpaBoBHii peXMM BOEHHOTO CTaHy 3yMOBHUB OCOOJHMBOCTI HE JIMINE
y nmisuteHOCTI opraniB HamioHanmpHOI moMimil, ame W y opraHizamiiiHii
CTPYKTYpl OCTaHHIX, BHIUIMBIIM iX y CHEWiadbHI MiAPO3IUIH/TPYNH YA
OKpEMHX TMpaliBHUKIB, KOTpPi BOJOAIIOTH MiJBHIICHOW npodeciitHoo,
(hiznvHO/CrIeialIbHOIO MIATOTOBKOIO Ta CIPOMOXHI YCIIIIHO BUKOHYBAaTH
OKpeMi BHIU aJAMIHICTpAaTHBHOI misutbHOCTI. CrOmWM Ciix  BimHECTH
MIPO3UTH NaTpyJbHOT CIIy>KOM CIenianbHOrO IPHU3HAYCHHS, CHaWIepH,
IpYNH  3aCTOCYBaHHs  CHELIabHUX  XIMIYHMX PEYOBUH, 3B SI3KOBI,
CICIIATICTH 3 BiZICOOKYMEHTYBAHHS TOIIIO.

TakuM unHOM, MIMpOKOMacHTabHe POCifichke BTOPrHEHHS Ha YKPaiHChKi
3eMJIi CIPOBOKYBAJIO Te, 1110 oprany HamioHaneHOT moiinii moyaan akTUBHY
Ta IWIiAHY coiBmpamto i3 HamioHamsHOI TBapmiero, 30poiiHumu Criaamu
Vkpainu, €Bporonom, [HTepmonoM, abu MOAONATH Ty 3NMOYUHHICTH, KOTpa
IIOJHS 3pOCTA€E Yy CKIJIAJHUX YMOBaX ChHOTOJICHHS HAIOi KpaiHH HE JIMILe Ha
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OKYIOBaHMX TEPUTOPIfX, a i Ha BCiil TepuTopito YKpaiHu. Y Takux ymoBax
3aKOHOJIaBELlb HA/IaB MIPAaBOOXOPOHIISIM/TIONIEHCHKIM PO3IIMPEH]I TOBHOBA-
JKEHHSI CTOCOBHO 3aXHCTy CBOTO JKUTTS Ta 3JIOPOB’sl, @ TaKOXX I'POMaJsiH,
CyCIIUTBCTBA 1 JIEpXKAaBW 3arajioM. I3 BENCHHAM aKTHBHUX OOWOBHX il
BiOYBa€TbCS HAMAaHHA IOAATKOBUX MOBHOBA)XEHb MOMINEHCHKHAM, IO
00yMOBIIeHO IOTpedamMu 3a0€3MeUeHHS PAaBOBOTO PEKIUMY BOEHHOTO CTaHY,
crabinizamii cuTyarmii B KpaiHi, a TaKOX 3aXUCTy MyOIiYHOTO/TPOMAICHKOTO
HOPSIIIKY.
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ITPABOBI 3ACAJIU TPAHCKOPJJOHHOI'O CIIIBPOBITHUIITBA
3AKJIAJIIB OXOPOHMU 3/10POB'S1

Iepecra IOpiii-BikTop FOpiiioBuy
acnipanm Kagheopu MidcHapoOHO20 npasa PUOUUHO20 PaKyIbmemy
Yorczopoocoruil nayionanvuuiil ynigepcumem
M. Yorceopoo, Yrpaina

[IpaBoBUMH 3acafiaMd TPAHCKOPAOHHOTO CIIBPOOITHHUIITBA 3aKJIaJiB
0XOpOoHH 370poB’st € KoHCTHTYIIsI YKpaiHy, Mi>KHAPO/IHI TIOTOBOPH 3r0/1y Ha
KoTpi Hazmana BepxoBHa Pana Vkpainw, 3akoHM YKpaiHM Ta TiI3aKOHHI
HOPMaTHBHO-TIDaBOBI akTH Ta iH. Jlo MDKHapoJHUX JOTOBOpIB, SIKi
PETYJIIOI0Th  BIZHOCHHHM TPAHCKOPJIOHHOTO CIIBPOOITHHITBA y PI3HHX
chepax, y ToMy 9ucai i y cdepi OXOPOHH 3IO0pOB’S, MOXKEMO BiTHECTH
€BpONEHChKY PaMKOBY KOHBEHIIIO PO TPAHCKOPIOHHE CIIBPOOITHHUIITBO
Ta i momatkoBi mportokonu [1—4]. Yroma mpo acomiariro Mixk YkpaiHoro,
3 onHi€el croponm, Ta €BporeiicbkiM Coro30M, €BPONEHCHKIM CITIBTOBA-
PHUCTBOM 3 aTOMHOI eHeprii i iXHiMH JepkaBaMU-UICHaMH, 3 1HIIIOi CTOPOHH,
OKpeciijia HamnpsiMH CHIBPOOITHHUIITBA IOJO TPAHCKOPAOHHOTO CIIBPO-
OITHHUIITBA 3aKNA/IB OXOPOHH 3/I0POB’Sl, SKi CIIPSIMOBYIOTHCS Ha 3000B’si-
3aHHS MIATPUMYBATH TPaHCKOPJOHHE CIIBPOOITHUITBO, PO3BHTOK Ta
MIOCUJICHHS] TPaHCKOPJIOHHOTO CITIBPOOITHUITBA Yy Chepi OXOPOHHU 3710pOB’S,
a caMe TIOCHJIEHHS CIPOMOXHOCTI TPaHCKOPJOHHOTO CHiBpOOITHUIITBA
3aKJIaJiB OXOPOHHU 3JI0pPOB’S, MOCTYIOBOrO HAaONM)KEHHS 3aKOHOAABCTBA Ta
NpaKTUKK A0 OpuHUMIIB acquis €C y wiid coepi ta in. [S]. o uucna
MDKICP)KaBHHX JIOTOBOPIB, II0 MICTATh IIOJOXKEHHS IOJO PO3BUTKY
TPAHCKOPJOHHOTO CIIBPOOITHUITBA y cdepi OXOPOHHU 3TOPOB’S, MOKEMO
BiTHECTH JOTOBOPH, SAKi YKIaJeHI 13 CyCigHIMH JepXaBaMH TIPO
II0OPOCYCiACTBO, APY>KHI BITHOCHHH 1 CIIIBPOOITHUITBO, a came 3 [lombiero,
CrnoBauunHOI0, YropinuHoro ta Pymyniero [6-9].

3BaXkarouM, NI0 TPAHCKOPIOHHE CIIBPOOITHHUITBO PEATi30BYETHCS MIiXK
cy0’exTaMu a00 y4aCHHMKaMH TaKoro CIiBPOOITHHUIITBA CYCIIHIX JepiKaB, TO
JI0 IPAaBOBOI OCHOBHM TaKOTO CHIBPOOITHUIITBA CIIi/ BiAHECTH 3aKOH YKpaiHu
«IIpo TpaHcKOpmOHHE ciBpoOITHUITBO». 3akoH YKpainu «IIpo TpaHckop-
JIOHHE  CIIBPOOITHHUIITBO»  MICTHUTh  IIOJIOKEHHS  IOJ0  IMPABOBHUX,
€KOHOMIYHHUX Ta OpraHi3aliiHUX 3aca]] TPAaHCKOPJIOHHOTO CIIiBPOOITHHUIITBA.
JlaHuit 3aKOH MICTHTb IOJIOKEHHS, II0 TPAHCKOP/IOHHE CITIBPOOITHHUIITBO
MOXe 3/iHCHIOBAaTHCA y cdepl OXOpOHM 3[0pOB’s, a 3aKJIagud OXOPOHHU
3II0pOB’S BIMHOCHUTH JO VYYACHHKIB TPaHCKOPAOHHOTO CHIBPOOITHHUIITBA.
3rigHo momoXkeHb 4. 9, cr. | 3ramaHoro 3akOHY A0 YYACHHKIB
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TPAHCKOPJOHHOTO CIIBPOOITHUIITBA BiHOCATHCS IOPUIMYHI 0cO0H, (i3udHi
0co0u Ta rpoMajchKi 00’€HaHHS, M0 OEpyTh Y4acTh y TPAHCKOPIOHHOMY
ciBpoOITHUITBI. TakoXk 3aKOHOM BpEryJIbOBYETHCSI OpraHizallisi TpaHCKOp-
JIOHHOTO CHIBpOOITHUITBA, TOOTO depe3 sKi OpraHizamiiHi Qopmu
TPAHCKOPJOHHOTO CIIIBPOOITHUIITBA MOYKE PEaji30ByBATHCh TPAHCKOPIOHHE
CHIBpPOOITHUIITBO 3aKJIaiB OXOPOHH 3J0pOB’SA. 3TINHO IONOXKEHb CT. 5
3raZlaHOTO 3aKOHY TPAHCKOPIOHHE CIIBPOOITHHITBO 3aKIagll OXOPOHH
3/I0pOB’S MOXYTh 3IiHICHIOBATH Yepe3 CTBOPEHI TPAHCKOPIAOHHI 00’ €THAHHS,
4yepe3 €BPOPETiOHH, €BPONEHCHKI 00 €QHAaHHS TEPUTOPIAIBHOTO CHIBpPOOIT-
HUIITBA, 00’€IHAHHS €BPOPETIOHAIBHOTO CIIBPOOITHHUIITBA, YKIAAWA YTOIU
PO TPaHCKOPJOHHE CIIBPOOITHULITBO, PO3POOJSATH Ta peai3oByBaTH
CHUTBHI 1HINIATUBH, 3aXOJW, NPOEKTH, crparerii Ta iH. [10]. Baprto
BIZI3HAYMTH, IO 3aKIaAW OXOPOHHU 3JI0POB’S, MOXYTh pO3POOIATH Ta
peasi3oByBaTH CIHIJIbHI TNPOEKTH Yepe3 JIOCTYHHI MpOrpamMy TPaHCKOP-
JIOHHOTO cHiBpoOiTHHITBA, a came: a came IHrepper [lonpma — Ykpaina,
Iarepper Pymynis — VYkpaina, Iarepper Yropummua — CrnoBayumHa —
Pymynis — Ykpaina (2021-2027 pp.).

He menm BaxximBuM € i 3akoH Ykpaiaum «OCHOBH 3aKOHOJABCTBA PO
OXOPOHY 3/I0pPOB’sI», SKMM TaKo)X MOXKHa BIJHECTH [0 IPaBOBOi OCHOBHU
TaKOTO CITIIBPOOITHUITBA 3aKIaJiB OXOPOHH 3A0POB’s. 3aKoH YKpaiHu
«OCHOBY 3aKOHOZABCTBA IIPO OXOPOHY 3[0POB’S» MICTHTh IIOJIOXKEHHS
IIOZI0 MPAaBOBUX, OPraHi3aIliifHUX, CGKOHOMIYHHMX Ta COIIAJbHHUX 3acaj
OXOpOHM 3110poB’st YKpainu. JlaHuWil 3aKOH Mae OKpPEeMHUil po3Iin MI0A0
CHIBpOOITHUIITBA 3aKJIaJiB OXOPOHM 3J0poB’s. 3rimHo 13 4. 3 cr. 79
3raJIaHOr0 3aKOHY 3aKjaJl OXOPOHHU 3JI0OPOB’S «Ma€ MPaBO BIIMOBIIHO 1O
3aKOHOJIAaBCTBA CaMOCTIHHO YKJIaJaTh J0TOBOPHU (KOHTPAKTH) 3 IHO3EMHUMH
IOPUIMYHAMH 1 (Gi3UIHIMHU 0c00aMU 1po Oy/b-sKi (hopMH CIIIBpOOITHHUIITBA,
Opatm yd4acTb y MiSUIBHOCTI BiJNOBIIHUX MDKHApOJHHX OpraHi3amil,
3MIACHIOBATH 30BHIITHLOCKOHOMIYHY TisSUTBHICTEY [11].

TakyuM YHMHOM, TPaBOBHMHM 3acajaMH 3/IHCHEHHS TPAaHCKOPIOHHOTO
CHiBpOOITHUIITBA 3aKJadiB OXOpOHW 370poB’st € KoHctutymis Ykpainw,
MDKHApOJHI JIOTOBOPH 3roJly Ha KOTpi Hajaina BepxoBna Panma Vkpaiuu,
3akonn Ykpainu «IIpo TpaHCKOpIAOHHE CIIBPOOITHUIITBO» Ta «OCHOBHU
3aKOHOABCTBA MPO OXOPOHY 30POB’sD» Ta MiA3aKOHHI HOPMAaTHBHO-TIPABOBI
akTu Ta iH. TpaHCKOpIOHHE CHiBPOOITHHUIITBO 3aKJIAJA OXOPOHH 3IIOPOB’S
MOXYTb peaii3oByBaTH 4epe3 pi3Hi npaBoBi GopMH, a TAKOXK PO3pOOIISATH Ta
peasi3oByBaTH CIUIBHI HPOEKTH Yy cepi OXOPOHHU 3I0POB’S uepe3 JOCTYIHI
CTaHOM Ha ChOTOJHI IPOrpaMH TPAHCKOPAOHHOTO CIiBPOOITHHUIITBA.

Jlitepatypa:
1. €pporeiichka paMKOBa KOHBEHIUSIPO TPaHCKOPAOHHE CITiBPO-
OITHHIITBO MDK TepuTopiampHUMH oOmmHamMu abo Bmactsmu. URL:
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https://zakon.rada.gov.ua/laws/show/995_106#Text  (maTa  3BepHEHHs:
13.12.2023).

2. JlomaTKOBHH IPOTOKOJI 10 €BpONEHCHKOI paMKOBOi KOHBEHIIT Mo
TPAHCKOPJIOHHE CITIBPOOITHULITBO MiXK TEPUTOPiaJbHUMH OOMHWHAME 200
Bractsimu. URL: https://zakon.rada.gov.ua/laws/show/994 099#Text (mara
3BepHEeHHS: 13.12.2023).

3. Ilporokon Ne 2 go €Bpormeiicbkoi paMKOBOT  KOHBEHIT
PO TPAHCKOPIOHHE CHIBPOOITHUITBO MiX TEPHTOPIaTbHUMH OOUTMHAMU
abo BIACTAMH, SKHHA CTOCYETHCS MIKTEPHUTOPIaIbHOTO CHIBPOOITHUIITBA.
URL.: https://zakon.rada.gov.ua/laws/show/994 520#Text (mata 3BepHEHHS:
13.12.2023).

4. TIporoxon Ne 3 mo €Bponeicbkoi paMKOBOI KOHBEHII MpoO TpaHc-
KOPZIOHHE CIIBPOOITHHITBO MDK TEPUTOpialbHUMU OOIMHAMH  abo
BJIACTSIMH CTOCOBHO 00'€THAHb €BpOperioHanbHOro criBpobiTHHITBA (O€C).
URL: https://zakon.rada.gov.ua/laws/show/994 947#Text (nata 3BepHEHHS:
13.12.2023).

5. Yroma mpo acomiariro Mix YkpaiHOto, 3 OfHi€i CTOpoHH, Ta €BpO-
neiicekiM Coro3oM, €BpONECEKUM CIIIBTOBAPUCTBOM 3 aTOMHOI eHeprii i
iXHIME AepKaBaMU-WIeHaMH, 3 iHmo1 croponn. URL: https://zakon.rada.gov.ua/
laws/show/984_011/ed20231116#Text (nara 3Bepuenns: 13.12.2023).

6. JloroBip npo J0OpOCYCIACTBO, IPYKHI BIIHOCUHU 1 CHIBPOOITHUIITBO
Mk Ykpainoro Ta Crosarbkoro PecriyOmikoro. URL: https://zakon.rada.gov.ua/
laws/show/703_150#Text (nara 3Bepuenns: 13.12.2023).

7. JloroBip mpo BIIHOCHHH A0OpOCYCIICTBa 1 CIIBPOOITHUITBA MiX
Vkpainoro Ta  Pymyniero.  URL:  https://zakon.rada.gov.ua/laws/
show/642_003#Text (nata 3Bepuenns: 13.12.2023).

8. Horosip Mk VYkpaiHoio 1 PecmyOmikoto Ilompmero mpo
nobpocyciacteo. URL: https://zakon.rada.gov.ua/laws/show/616_172#Text
(mata 3Bepuenns: 13.12.2023).

9. JloroBip mpo OCHOBM J[100pOCYycCiJcTBa Ta CHIBPOOITHUIITBA MiX
VkpaiHoto i VYropcekoro Pecmy0Omikoro ApyXHI BiZHOCHHH 1 CHiB-
poGitaunreo.  URL:  https://zakon.rada.gov.ua/laws/show/348 004#Text
(mara 3Bepuenns: 13.12.2023).

10.3akon VYkpainu «IIpo TpaHckopmoHHe criBpoOiTHHITBOY. URL:
https://zakon.rada.gov.ua/laws/show/1861-15#Text ~ (mata  3BepHEHHS:
14.12.2023).

11.3akon Ykpainu «OCHOBH 3aKOHOJABCTBA IPO OXOPOHY 3I0POB’S».
URL: https://zakon.rada.gov.ua/laws/show/2801-12#Text (naTa 3BepHEHHS:
14.12.2023).
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o0 OIMIOJATKYBAHHS CIVIBCBKOTI'OCIIOJAPCBKHX
TOBAPOBHUPOBHHUKIB 3A CITPOIIEHOIO CUCTEMOIO
OIIOJATKYBAHHS

Ierpenko I'anna OsnexcanapiBua
KaHOUOam eKOHOMIUHUX HAYK, OOYeHM,
doyenm xKageopu 20cnooapcbKo2o0 ma AOMIHICMpPamueHo20 Npasd
Jloneywvkutl nayionanvruil yHieepcumem imeni Bacuns Cmyca
M. Binnuys, Yxpaina

Ma3zyp Oaexcanap OsiekcaHApOBUY
3000y8au 0pye02o (Mazicmepcbko2o) pieHs oceimu
OpUOUYH020 haxyromemy
Loneyvruii nayionanvrutl yrieepcumem imeni Bacuna Cmyca
M. Binnuys, Yrpaina

CrpoleHa cucTeMa ONOAATKYBaHHS CUTBCHKOTOCIIONAPCEKUX TOBAPOBH-
POOHHKIB 3’ABHJACA SK Pe3yibTaT IEP>KaBHOI ITOJATKOBOI IIOJIITHUKH, SKa
BpPaxoBY€ OCOOJIMBOCTI FOCHOAAPCHKOT MIsSUTBHOCTI y il cdepi 1 cupsMoBaHa
Ha TIATPUMKY BIAMOBITHUX CyO’e€KTiB rocmnojaaproBaHHs. OcoOiauBocCTi
OTOJIATKYBaHHS CUILCHKOTOCIIOAPCHKUX TOBAPOBUPOOHHKIB 32 CIIPOIICHOIO
CHCTEMOIO OTOJIATKYBaHHS € aKTYaJIbHUM IUTAHHSIM y KOHTEKCTI PO3BHUTKY
arpapHoro cektopy. OcoOJMBOro 3Hau€HHsl CIPOIIEHa CHCTEMa OIoJaT-
KyBaHHS MiCJIsl TOBHOMAcIITaOHOTO BTOPTHEHHS pd Ha TepuTopito YKpainu
3a PaxyHOK BHpIMIANGHOTO BIUIMBY Ha 3a0€3MEYCHHS CTa0iTbHOCTI Ta
MiATPUMKH CUTBCHKOTOCTIOIAPCHKOTO CEKTOPY il 4ac BOEHHOTO CTaHy Ta
B MICIABOEHHMH 1iepiof. IIpu 11boMy, 3HMKEHHS TTOJIATKOBOTO TATAPS MOXKE
CTaTH IHCTPYMEHTOM EKOHOMIYHOTO BiJHOBIICHHS, CIPHSIOYN CUTBCHKO-
roCroJapcbKOMy TOBapOBUPOOHUIITBY.

OnoaaTkyBaHHIO CLIBCHKOTOCIIOAAPCHKMX TOBAPOBUPOOHUKIB 3a CITPO-
IICHOK0 CHUCTEMOIO MPHUCBSIYEHO TIpalli TaKUX BITYM3HSHHMX HAyKOBIIB
y cdepi exkoHoMikM 1 TmpaBa, 30KpeMa Takux sK: A. BaoBuueHko,
JI. THatummH Ta iH. BaxkmMBUME A7 OCITIKEHHS € 30KpeMa Mpaili TaKux
BYeHux sik: X. ['purop’esa, B. €pmonenko, B. Kmynincekui, I'. Konrena,
H. Jlaromienko, A. MansieBa, I1. Mopo3, O. Hikonaenko, O. Ilapmuii,
A. CrariBka, B. lllynsra.

@DyHKIIOHYBaHHS CIIPOIIEHOI CHUCTEMM OMNOAATKYBaHHSA CiJIbChKOTOC-
MOJAPCHKUX TOBapOBUPOOHMKIB IIJIBUIIMIO ITIPO30OPICTH 1 JOCTOBIPHICTH
OIOJIATKYBAaHHS, CYTTEBO 3HHU3MIO IOJATKOBE HABAHTAXXCHHS, HOPIBHIHO
3 3arajbHOI0 CHCTEMOIO OIOJATKyBaHHS cTabimizyBamo 0a3y omopjar-
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KyBaHHS, YaCTKOBO OINTHUMI3YyBaJl0O CTPOKH CIUIaTH IOAATKY 3a pPaxyHOK
ypaxyBaHHs CE30HHOCTI CIUJIbCHKOTOCIOAAPCHKOT0 TOBAPOBUPOOHMIITBA,
CTBOPWJIO YMOBH OIIOJIATKYBaHHSI, 32 SIKUX BIJCYTHSI MOTHBALis 10 IPUXOBY-
BaHHS pe3yJbTATIB TOCTIOAAPIOBAaHHS TomIO [1].

CrpomieHa cucTeMa ONOJATKyBaHHS, OOJIKy Ta 3BITHOCTI mependadae
3aMiHYTIOIaTKIB i 300piB, IO iCHYIOTh y 3araibHIil CHCTEMi OIIOaTKyBaHHS,
€IMHUM IIOJATKOM 3TLIHO 3 YMOBAMH Ta TIOPSAAKOM, BH3HAYEHUMH
IomatxkoBum komekcom Ykpainm (IIK Ykpainm), mo H03BONS€ CLTBCHKO-
TOCIIOJTAPCHKAM TOBapOBHPOOHMKAM BECTH CIIPOILICHHN OOJIK Ta 3BITHICTH
3rigHo 3 1. 291.2 c1. 291 1K Ykpainu [2].

Crin 3a3Ha4UTH, IO CUILCHKOTOCTIONAPCHKI TOBAPOBUPOOHHKH MOXYTh
o0paTH TpeTIo Ta YeTBEPTy IPYIH €AMHOTO Noaatky (rmasa 1 posaimy XIV
IIK VYxkpainn). Takuii BHUCHOBOK TIpYHTYeTbCS Ha TOMY, IO 3 IIOMIXK
NOTEHUINHNX IUIATHUKIB €IMHOTO TIOAATKy TpPEeThOol TPYyHH MpsSMO He
BUKITIOYEHO CLIBCHKOTOCTIOIAPCHKUX TOBAapPOBHPOOHUKIB, a IUIATHUKAMHU
YEeTBEPTOi IPYHNH MOXYTh OYyTH TIUIBKH CUIBCHKOTOCIIONAPCHKI TOBAPOBH-
pPOOHHKM, SKi BiNMOBINAIOTP BHMOTaM TakKuM BUMoraMm m.u. 4 m. 291.2
ct. 291 IIK Vxpainu [IK Ykpainn.

IlepeBara cmpomieHOi CHCTEMH OIOJATKYBAHHS MOJSTAE y TOMY, IO
TUTATHUKA €IWHOTO TONATKy 3BUIBHSIOTHCS BiJ OOOB’S3KYy HapaxXyBaHHS,
CIUTaTH Ta MOJAHHS IMOJATKOBOI 3BITHOCTI 3 NEBHHMX IMOXATKIB 1 300piB.
OTKe, IUIATHUKK €IMHOTO TMOJATKy 4YeTBEpTOi TIpyHH Ha MiACTaBax,
BcTanornenux [1K Ykpainu, ogHoyacHo MOXyTh OyTH 1 ruiaTHukamu [1/1B.

Tak, 00’€KTOM ONOAATKYBaHHS ISl IUIATHUKIB €IWHOTO IOJATKy
YETBEPTOI IPYIH € TUIOIIA CIIIbCHKOTOCIOAAPCHKUX YTrifb (P, ciHoXaTeH,
MacoBHIl 1 OaraTopiuHMX HacayKeHb) Ta/abo 3eMellb BOJIHOro (oHaY
(BHYTpiIIHIX BOJOIM, O03€p, CTaBKiB, BOJOCXOBHWII), IO mepeOyBae
Y BIJIACHOCTI CUTBLCHKOTOCIIOZAPCHKOTO TOBapPOBHPOOHMKA ab0 HasaHa Homy
Yy KOPHCTYBaHHS, Y TOMY 4YMCJII Ha yMOBax OpEHAM, 3rigHo m. 292.1-1
ct. 292-1 TIK Vkpainn. Bimnmosimao mo m. 293.9 cr. 293 IIK VYkpaian
s 1iaTHUKIB €11 yeTBepToi Tpymm po3Mip CTAaBOK MOAATKY 3 OIHOTO
reKTapa ClLIbChKOTOCIIOAAPChKUX YIigh Ta/abo 3eMeiab BOIHOTO (OHIY
3aJIOKHUTH BiJ Kareropii (THITy) 3eMenb, iX po3ranryBaHHs [2].

AKTyanbHOIO TIPOOJIEMOIO € OHapaxyBaHHS ITOJATKOBHX 3000B’S3aHb
3 MiJCTaB BUKOPHCTaHHS IUIATHUKOM TMOAATKIB HOPMAaTHBHO-TPOIIOBOT
OIIIHKK OJIHIET KaTeropii 3emesb, KOJIM, Ha JAyMKYy Jlep>kaBHOI MMOJaTKOBOI
ciry6u Yxpainu (mami — AIIC Ykpainu), BoHH (pakTHYHO BUKOPHCTOBYIOTh
3a {HIIMM NpU3HAYeHHSIM, OTXKE, 1 BUOip 0a3u OMOAaTKYBaHHS € HEBIPHHM.
[TpoGnema nomsrae B Tomy, mo opran AIIC VYkpainm npu npuiHSTTI
BiJIIOBITHOTO pillleHHS HEe OepyTh MO0 YBarW, MO 3TiIHO 3MPUITUCAMHU
crareir 188, 189 3emenbHOTO KONEKCY YKpainw, cTarTi 5 3akoHy YKpaiHu
«IIpo nepxkaBHMH KOHTPOJIb 32 BHKOPHCTAaHHSM Ta OXOPOHOIO 3EMEIb)»
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CaMOBPSAHUHM KOHTPOJIb 32 BHUKOPHCTAHHSIM Ta OXOPOHOIO 3€Mellb, SKUH
3MIACHIOETHCS  CUIBCHKAMH, CCNUIIHUMH, MICHKAMH, paHOHHUMH Ta
00JIacCHUMHU pajjaMu, He TOTOKHHUH JIepKaBHOMY KOHTPOJIIO Ta B OyIb-IKOMY
BUTIAIKy HE BUKIIOYAE HEOOXiNHICTH (ikcallil came OpraHoM BHKOHABYOI
BJIA[IN TIOPYIIICHHS] BUKOPHUCTAHHS 3€MEIbHOL TIITHKH.

IMokazoBoro TyT € cmpaBa Ne 500/2430/18, B s#AKiii mimcTaBorO 0
3aHIKEHHS €QUHOTO TOAATKy YeTBEepPTOi TIpymu OYyJI0 BHKOPHCTaHHA
MO3MBAaYEM KaTeropii 3eMii — «IMacoBHUINA» U BUPOIILYBAHHS CLIBCHKO-
TOCIIONIAPCHKUAX KYJNBTYP Ta HE3aCTOCYBaHHS NpPH MBbOMY IIiJ Yac CIUIAaTH
€IMHOTO TOJIATKy YETBEPTOI IPylH HOPMATHBHO-TPOIIOBOT OIHKH, SIK IS
OJTHOTO T'eKTapa «pPijuIi».

V Ilocranosi Bepxosroro Cyny Bix 31.01.2020 y BumeBKa3aHiii crpasi
BKa3aHO, IO CyIM OOIPYHTOBAHO BIIXWJIM IOCHJIAHHS KOHTPOJIOIOYOTO
OopraHy Ha Te, IO IT03MBa4 BHKOPHUCTOBYE BKa3aHi 3eMENbHI IUISTHKH 3a
MPU3HAYCHHSAM «PUUIL», OCKUIBKH B Marepianax SK HEepeBipKH, Tak 1 mi€i
CIpaBU BiNCYTHI OyAb-siKi IOKa3W, SAKi O MiATBepMKyBaId TOW (akrt, 1m0
MO3MBadY BUKOPHUCTOBYBAB OpEHAOBAaHI 3E€MEIbHI IUIAHKA 32 IHIIAM
UTBOBUM TPU3HAYEHHSM, HDK 1€ BH3HAUYeHO O(ImiHHO YIIOBHOBAXKCHUMH
opranamu [3].

[1aTHUKM €OUHOTO TOAATKY YEeTBEPTOi TPYIMH TaKOX CIUIAYYIOTh
MOJIATOK Ha J0X0[u (i3UUHHUX 0Ci0 3 YCIX BHIIB JOXOIB Qi3MYHUX 0Ci0 3a
craBkor0 18%. Takok Ha Ii JOXOAM HEOOXITHO 3AIMCHUTH HapaxyBaHHS
€IMHOTO COINIAJIbHOIO BHECKY — 22% Big HapaxoBaHOI CyMH IOXOIIB
(hisuuHmx 0cib. I, 3BUUaiiHo, BifichkoBHIA 301p, SIKUiT cTaHOBUTH 1,5%.

HemronaBno Oyia cTBOpeHa HOBa, CIielianbHa TPETs Ipyla IUIaTHUKA
€IMHOTO TIO/IaTKY, 5K BiJ3HAYAETHCS THM, IO JJIsl He1 BCTAaHOBJICHA TOBOJII
HHU3BKOI CTaBKU €JMHOTO MOAATKY — 2% BiJ JOXOy B ME¥Kax TPEThOI IPYIIH,
npu yomy 6e3 cratu I1JIB [4, c. 22]. Tak, B m.m. 9.2 m. 9 migposainy 8
po3niny XX ITK Ykpaiau 3a3Ha4a€ThCs, MO IUIATHAKAMHU €IHHOTO MOJATKY
TPETBOI TPYIMH MOXYTh OyTH (Pi3uuHi 0cOOM — MIANPHEMIN Ta FOPUAWIHI
0ocobn — Cy0’€KTH TOCIIOJapIOBaHHSA OyIb-IKOi OpraHi3alliifHO-TIpaBOBOI
thopmu.

OnHak, 3 IMM HOBOBBEJICHHSM BHHUKAE€ HOBa MpOOJieMa, SIK MEepPerTH y
IF0 TPYILY CLIBCHKOTOCIOAAPCHKUM TOBAPOBUPOOHKKAM — rutatHHKaM [1]IB,
TaK K JJIsl IepexXoay B LIO T'PYIy CUIBCHKOTOCIIONAPCHKUM TOBapOBHPOO-
HHUKaM MOTpiOHO OyJie aHyJIrOBaTH CBil cTaryc ruarHuka [1/1B, ToMmy mo s
HOpMa € THM4YacoBol. Ha cborogHi Ha po3misil J0Ci 3HaXOIUTHCS
3akoHONpoeKT Ne8401 «IIpo BHecenHs 3MiH 1o IlomaTkoBOro Kojuekcy
YkpaiHu Ta IHIIMX 3aKOHIB YKpaiHM MI0J0 OCOONMBOCTEH OIOAATKYBaHHS
y mepioj ii BOEHHOT'O CTaHy», 3TiHO 3 SKUM ocoOnmBa ctaBka €11 2% Tta
ocobmuBmit mopsaok crpasisHHES €11 mirote 3 1 kBiTHA 2022 poky mo
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NPUIMHEHHS a00 CKacyBaHHS BOEHHOT'O, Ha/[3BUYAHOTO CTaHy Ha TEpUTOPil
VYkpainu, ane He goBmre Hix 10 1 ymmHsa 2023 poky [5].

TakyuM 9MHOM, CYTHICTH CHPOIIEHOi CHCTEMH OINOAATKYBAaHHS IIOJISTAE
y 3aMiHi OOOB’A3Ky CIDIATH MONATKy Ha MPHOYTOK Ta MAESKHX IHIINX
NOAATKIB O0OB’S3KOM CIDIaTH €JHHOTO MOAATKy. [IpuW 1bOMY, CINBCBHKO-
roCroJapchbKOMYTOBapOBHPOOHHKY HATAETHCS MOKIUBICTH 0OpATH TPETHOIO
ab0 YeTBEPTOIO0 TPYIOI0 IUIATHHKA €IUHOr0 momatky. Omiii BuOGopy Tpym
MOJATKOBOTO PEXHUMY JJSl CUTBCHKOTOCIONAPCHKAX TOBapOBHPOOHHKIB
BHU3HAYaIOTHCS MON0KEHHAMU 1101aTKOBOr0O KOIEKCY YKpaiHu, BpaXOBYHOUH
cnenudiky IXHBOI misTbHOCTI. Takwii mimxim mo3Boisie  e(hEKTHBHO
BUKOPHCTOBYBATH BH3HA4Y€HI 3aKOHOJABCTBOM MEXaHI3MU OIOJATKyBaHHS
Ta, B CBOIO YEPry, CIPHSE MOAATBIIOMY PO3BUTKY CLIbCHKOTOCIIONAPCHKOTO
CEeKTOpy B YKpaiHi B yMOBax CbOTOZICHHS.
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CHELA®IKA HOPM IH®OOPMAIIMHOIO ITIPABA
B YMOBAX BOEHHOI'O CTAHY B YKPATHA

IIpnnaunko BikTopis MuxaiisiiBHa
KaHouoam neoazociyHux HayK, OOyeHm,
Odoyenm Kagedpu yHOAMEeHMANLHUX | 2ATY3€8UX IOPUOUUHUX HAVK
Kpemenuyybruii nayionanvruil ynigepcumem
imeni Muxaiina Ocmpoepadcvkozo
M. Kpemenuyx, Yrpaina

YMOBH BiiCHKOBOI arpecii Ta BOEHHOTO CTaHy B YKpaiHi CTaBJISITh Mepe
CYCIIUTBCTBOM HH3KY CKIAQIHHX 3aBJaHb, 0coOImMBO y cdepi iHpopma-
uiitHoro npasa. Crieriudika HOPM, SIKi PETYIIOIOThH iH(GOPMAIIHHUKA TPOCTIp
B JaHId cHUTyamii, BimoOpaxkae CKIagHICTh OaJaHCy MK HEOOXITHICTIO
3a0e3MeveHHs JOCTYIy A0 iHpOopMallii Ta 3aXUCTOM HAIliOHAIBHOI Oe3MmeKu
Ta iHTepeciB rpomansH. JlochmimkeHHs crenudikd HOpM iH(OPMAIIHHOTO
IpaBa B KOHTEKCTI BOEHHOTO KOHQIIKTY B YKpaiHi HE JIMIIE PO3KPHBAE
Ba)KJIMBI aCIIEKTH PETYIIOBaHHS iHQOPMAIIHHIX MPOIECiB, aje i JornoMarae
3pO3YMITH BIUIMB IIMX HOPM Ha CYCIIJIBCTBO Ta IIPABOBY CHUCTEMY KpaiHH
B YMOBax HaJ3BHYaiHUX TOMIH.

Hopma indopmariiiHoro mpaBa — HaWTOJNOBHIIIA YaCTHHA MEXaHI3MY
iH(pOpMAIIfHO-TIPABOBOTO  PeryJfoBaHHs Tamy3i iHdopmauiliHoro mpasa
1 CHCTEMH YKPaiHCHKOTO TIpaBa B IIJIOMY, III0 PETYIIO€ BiTHOCHHH, TIOB'I3aH1
31 300poM, 00poOKOrO, 30epiraHHsIM, TMEpPeIavyei0 Ta BUKOPUCTAHHSIM
iapopmarii. Taki HOpMH BCTaHOBIIOIOTH TMpaBa i 00OB'SI3KK 0ci0 y cdepi
iH(pOpMAIIHHUX MpPOLECIB, BH3HAYAIOTh YMOBU JOCTYIy A0 iH(opmarlii,
3aXUIIAIOTh KOH(QIACHIIHICT MaHWX, PETYII0I0Th BUKOPUCTaHHS iHQOP-
Manii B pi3HHX cdepax KHUTTs cycnijbcTBa. Hopmu iHpopMmariiiiHoro mpasa
3akpituieHi B KoHCTuTyIIIi, 3aKOHaX, MDKHAPOJHHUX YTOAaX, PETryIISTHBHIX
aKTax, sSKi BA3HAYAIOTh MPABOBI 3acaju y I1iit cdepi.

Ha nanwmii dac indopmariiiine mpaBO BUKOHYE MAEKIIbKAa BaKIMBHX
dynkuii [1]:

1. 3axuct mpaB i cB0OOJ TpoMajgsiH — TapaHTye NpPaBO Ha JOCTYII
10 iHpopMarlii, KOHTPOJIb 3a TI 0OPOOKOIO Ta 3aXUCT 0COOMCTOI iHPOpMAITii
TPOMAaJIsH.

2. PerynroBaHHs iH(pOpMAIIHMX MOTOKIB — BCTAHOBJIOE HOPMH JIsI
00MiHy, pO3IOBCIO/PKEHHSI Ta BHKOPUCTaHHS iH(pOpMAIii y CyCHIBCTBI,
pETyIIoI0YN MeAia, iHTepHeT, KOMYyHIKaliiHI TEXHOJIOTIi Ta 1HII aCIeKTH.

3. 3abe3nedeHHs Oe3reku 1 KOHQIAEHIIHHOCTI — OKPECIIIOE MEXaHI3MHU
3axXHMCTy KOH(QIiIeHIiHHOT Ta BaxknuBoi iH(opmallii, 0cOOIMBO B KOHTEKCTI
HAITlOHAJIEHOT Oe3neKku Ta 00pOTHOU 3 KiOEP3IIOYNHHICTIO.
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4. Po3BHUTOK Ta iHHOBalii — CIIpUsiE PO3BUTKY TEXHOJIOTIH Ta IHHOBALIH,
3a0e3nevyroul NMpaBoBUH (YHAAMEHT JUIS MOCTYIy HHU(POBUX TEXHOJOTIH,
€JIEKTPOHHOI KOMYHIKaIii Ta iHTepHeTy.

5. CynmoBa mpakTWKa Ta pETyJTIOBaHHS KOH(QIIKTIB — BH3HAYAE
MPOIIeIypH BHUPIIICHHS KOH(QIIIKTIB, TOB'I3aHUX 13 3aXUCTOM iH(opMarii Ta
11 BUKOPHCTaHHSM.

Orxe, iHpOpMaIiiiHe MpaBO Bifirpae BaXXJIHBY poNb y 3a0e3nedeHHi
MpaB TPOMAISAH, PETryNIOBaHHI iH(GOPMAMIMHUX TPOIECIB Ta PO3BUTKY
Cy4YacHOTO CYyCIIiJIbCTBA.

YMOBH BOEHHOTO CTaHy B YKpaiHi CIPHYHHSIOTH BHECEHHS CIICIH-
(hiuHMX 3MiH y HOpMH iH(DOpMaLiitHOrO 1paBa, BijoOpaxkaoyn 0coOIMBOCTI
perymroBanHs iH(opMmaniiiHuX mpoueciB iy wac koHpuikty. Taka
cnenudika moysrac B TOMy, IO HOPMH iH(OpPMALIfHOTO TpaBa MOXYTh
OyTH THMYacOBO 3MiHEHI Y OOMEXEHI BIPOJOBK IHOTO MEPIOAY 3 METOIO
3a0e3neueHHs HaioOHANBHOI Oe3IeKH, 3aXHCTy BiJ 30BHINIHBOI 3arpO3H Ta
30epe’keHHSI TpaB Ta IHTEpPECiB TpoMaisH. 3rigHo crarti 8 «3axonmu
MIPAaBOBOTO PEXHMMY BOEHHOTO CTaHy» 3akoHy Ykpainm «IIpo mpaBoBuit
PEeXKHUM BOEHHOTO CTaHY», BiCEKOBOMY KOMAaHAyBaHHIO Ta BiliCEKOBUM
aZMiHICTpamisM, Yy pa3i iX yYTBOpEHHA, HaJaHi ITOBHOBa)XCHHS
BIPOBA/DKYBaTH HH3KY 3axOMiB, IO MAalOTh XapakTep THMYacOBUX
0oOMeeHb IpaB JIOIUHHU, 30KpeMa iH(OpMaIiifHUX Mpas, 3rigHo cTarei 31,
32, 34 Koncruryuii Ykpaiuu [2, c. 65].

B Ttabmuui 1 npencraBieHo oOMexeHHs B iH(opMmaiiiiHOMy TmpaBi
Mijl Yac BOEHHOTO CTaHy B YKpaiHi.

Tox, Taki OOMEKEHHS 3ACOUIBIIOrO 3ampoOBAKYIOTECS B yXKE
00ME)KEHOMY THMYacOBOMY PEXHMi, NpPU3HAYCHOMY /sl 3a0e3nedyeHHs
Oe3reky JiepKaBU y yacu KpPU3M UM BOEHHOTO KOH(IIIKTY.

BaxnmBo TakoX BiA3HAYHTH, 110, KPIM BCTAHOBJICHUX MEX JOITYCTUMOI
iHpopMaliiHOi AisutbHOCTI, B KpuMinamsHOMY Kozjekci YKpaiHU 3a3HaueHO
ONATKOBI  3a00pOHM, SKi BBOJATHCA [UIS TOKPAMICHHS IPABOBOTO
PEryIIOBaHHA Y IIEPioZ BOEHHOTO CTaHy.

Taki 3a00OpOHHM CTOCYIOTBCS, 30Kpema, KoJabopaIioHi3My (3rigHO
31 crarreto 111-1 KpuminaneHoro konekcy YKpaiHM) Ta HE3aKOHHOTO
nommpenHs iHdopmarii npo aii 30poitaux Cun (3rigHo 3i crarrero 114-2
KpuminansHoro konekcy Ykpainum). IIpote Taki HOBI 3aKOHO/aBYI HOPMH
CHiJi PpO3MIAAATH SK IHCTPYMEHTH KpPUMIHAJILHO-TIPABOBOTO 3aXHCTY,
SKI He 0OMEXYIOTh IPaBO JIIOJWUHMA Ha CBOOO/AY BHCJIOBJICHHS IOIIISIIB Ta
nepeKoHaHb. BOHM YTOYHIOIOTH IOPWAMYHI MEXI IIbOTO TpaBa B yMOBax
BOEHHOTO a00 HaJA3BMYAWHOTO CTaHy, 3aJIMIIA0YX MacmTad iHdopmaniiiHol
CBOOOIM OJJHAKOBUM 1 HE3MIHHUM JijIs BCiX [3, ¢. 188].
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Tabmuws 1
Oo0MmeskeHHs B iHpopManiiHOMy npasi
i Yac BOEHHOTO CTaHy B YKpaiHi

O0OMeKeHHS B

. - . Onnc
indgopmaniiinomy npasi

B ymoBax BiiiHH Ta 3arpo3u HalllOHAJBHIH
Oesreni 1ep)aBa BCTAHOBIIIOE LIEH3YPY
Ilen3ypa i KOHTPOJIb IIOJI0 | HA MEBHI BUAM iH(opMaIlii, ika BKItOYae
iH(popMmanii HOIEPEIHIO IIEPEBIPKY Ta CAaHKLIOHYBaHHS
iHpOpMAaIITHUX MaTepialiB, 10
MyOJIiKYIOThCS UM HOIIUPIOIOTHCS.

Hesiki kareropii iHpopmarii

€ 00MeXeHNMH JUISl TPOMAJICBKOCTI

ab6o nesHux rpyn ocid. Ile crocyerbces,
TIepll 3a Bce, BIHCHKOBOT Ta CTPATETiYHOT
iH(opMalii, ka MOXKe MKOIUTH
HaI[lOHaJIBHI# Oe3meri y pasi
PO3TOJIOLICHHS.

OOMeKeHHS JIOCTYITy 710
neskoi iHpopmanii

YMoBH 36epiranHs KoHDigeHIiHHOT
iHpopMaIlii € TOCHICHUMH JIJIS
IocuneHHs BUMOT 10 3armob6iranHs MPOHUKHEHHIO Ta BUTOKY
36epiranHs iHpopMarii JTAaHUX, 0COOJIMBO THX, SIKI CTOCYIOTHCS
Ba)XJIMBUX JIeP)KaBHUX TAEMHULb YU
cTpareriyHoi iHdopmaii.

YMOBH BOEHHOTO CTaHy CIPOBOKYBAJIH
MIBUJIKI Ta THMYACOBI 3MiHHU B
3aKOHOJIABCTBI, 110 CTOCYETHCS
iH(pOpMAIIITHKUX TIPOIIECB, A
3a0e3MeueHHs OLIbII JKOPCTKOrO
KOHTPOJTIO 200 3aXKCTY BiJ| 3arpo3u.

3aKoHOAaBYi 3MIHU

B VkpaiHi BBegeHa IeH3ypa Ta 0OMEKESHHS
Ha cBO0OOJly BUpaXEHHS J[yMOK Ta CBOOOAY
TIpecH JUTst 3aro0IraHHs PO3MOBCIOHKEHHIO
iH(popMallii, IKa MOXe CTBOPHUTH 3arpo3y
IUISL ICpIKaBH.

OOMexeHHsI CBOOOIH CIIOBA
Ta Mpecu

YV BoeHHHUH 9ac IOCHUIICHO KOHTPOJIb 32
IHTEPHETOM Ta COLiaNbHUMHU MEpEeKaMu
KoHTposib 3a iHTepHEeTOM Ta | JUIs 3a1100iraHHs PO3MOBCIOKEHHIO
COLliAJILHUMH MepeKaMH ne3iHdopmartii, mponaranau abo
oprauizariii i, 1110 MOXXYTh HALTKOUTH
JIepIKaBi.

Jicepeno: cknadeno aemopom na ochosi [2-4].
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YMOBH BOEHHOTO CTaHy B YKpaiHI 3yMOBIIOIOTH CHEIU(IuHI MiHH
y HOpMax iH(OpMAIITHOrO MpaBa, MO BiIOOPAKAIOTHCS Yepe3 BBEICHHS
TUMYACOBHX OOMEXEHb Ta KOHTPOJIIO 32 MOUIMPEHHIM iH(popMalii 3 METOI0
3axWCTy HaIllOHANBbHOI Oe3rmeku. Taki oOMEKEHHS OXOIUTIOIOTH HE ITUIIe
KOHTPOJb IIOA0 3MicTy iH(popMarii, ae W perymoBaHHS TOCTYITy IO Hei,
00OMe)KeHHS CBOOOIH CJIOBA Ta IPECH, A TAKOXXK KOHTPOJIb 38 BUKOPUCTAHHIM
comiaTbHUX MepeX Ta iHTepHeT-pecypciB. Ha ¢oHi BoeHHOro KOHGDIIKTY
TaKi 3aXOJU CTAlOTh OOOB'I3KOBHMH I 3a0e3MedeHHsT Oe3neKd TPOMaIsH
Ta aepkaBu. OIHAK BaXXIMBO 30epiratu O6axaHc MK IUMH 0OMEKESHHSAMH Ta
rapaHTyBaHHSM OCHOBHHMX IIpaB Ta CBOOOJX TIpOMajsiH, 3a0e3ledyroun
MPO30PICTh 1 BIAKPUTICTH iH(GOPMAIIHHOIO MPOCTOPY B MeXax, SIKi He
CTaHYTh 3arp030I0 HaIllOHAJIbHIN Oe3merti.
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CYB’EKTU AJIMIHICTPATUBHOI'O ITPABA,
AKI PEAJIIBYIOTH IYBJIITYHY ITPABO3JJATHICTbD
Y COEPI IEHCIMHOI'O 3ABE3IEYEHHSA

Coxkypenko Quena AHaroJiiBHa
KaHOuoam 1opuoudHUX HayK, OOyeHm,
doyenm xagedpu npasa ma nPasooxXopoOHHOI iaNbHOCHI
Lenmpanvroykpaincokuili OepaicasHuil yHisepcumem
imeni Bonooumupa Bunnuuenxa
M. Kponusnuyvruii, Yxpaina

Oprann mneHciiiHOro 3a0e3nedyeHHs, B IEpIly 4Yepry € cy0 eKTamu
aJIMIHICTPAaTHBHOTO IIPaBa, PETYIIIOIOTHCS HOT0 HOPMaMH Ta Oe3MoCepeIHbO
pealnizoByIOTh IyOIIiYHY IPaBO3ATHICTE y cepi MEHCIHHOTO 3a0e3MeUeHHS.
Jlani opraHd € CTPYKTYpOBaHi, OopaHi3aliifHO 00'eqHaHi, Ha YOI MAarOTh
KepiBHUIA ckian. BoHM SBISIOTHCS CaMOCTIHHMMH yY9acCHHUKaMH y IPaBO-
BOMY pETYJIIOBaHHI, HaIUIAIOTECS NPAaBOBHM CTaTycoM, TOOTO IpaBaMu
it 000B’s13KaMH, IPABO3IATHICTIO.

B Toii e vac, mpaBoBe PEryJOBaHHS HOT0 JISUTBHOCTI HE 0OMEKYEThCS
BU3HAUYCHHSIM CTaTyCy, a TOPKAETHCS LIIMPOKOTO KOJa MHTaHb, 10 XapaKTe-
pU3YIOTh JTUHAMIKY B3a€MOBITHOCHH SIK Cepel CYO'€KTIB MEHCIHHOTO
3a0e3reveHH s, TakK 1 1o BiHOLICHHIO JI0 1HIIHUX Cy0’ €KTIB.

VY cdepi neHciliHOTO 3a0e3meueHHs Cy0'eKTH aJMiHICTPaTHBHOIO MpaBa,
SKi peai3yloTh NyOJuHY IpaBO3JaTHICTh MAalOTh 1€pPApXiyHy CHUCTEMY
OpraHiB JEp>XKaBHOI BIAIW 31 CILIHHOI METOI0, 3aBIaHHAMHU, (QYHKITISIMH,
noOynoBaHy 3a 00’ €KTHBHUMH 3aKOHOMIPHOCTSIMH.

BrumB  31iHCHIOETBCS 32 paxyHOK COILIAJbHUX Ta OpraHi3amiiHUX
(hakTOpiB, SIKI B CYKYIHOCTI OXOIUTIOIOTHETHICTH METH, (yHKIiOHATBHY
HE3aJIeXKHICTh, i€papXil0 BHYTPINIHBOI opradizamii Ta iH. BimmoimHo, Ha
CBOTO/IHIIIHI JIeHb, CTAHOBJICHHS JTAHOT CUCTEMH € HE 3aBEPILICHUM €TAIOM,
BiZIOYBa€THCS TOIIYK ONTHMAIBHILIO!T MOJIENI JIEPKABHOTO PETryJIIOBAHHS Y
chepi meHCIHHOrO 3a0e3MeYCHHs, HAMpPAaBICHUN Ha JIKBIAAIO 11 MEHBII
e(heKTHBHUX JIAHOK, BIPOBAPKEHHS HOBHXITIIXO/IiB.

TakuM 4yuHOM, cucTeMa Cy0’ €KTIB AEP)KaBHOIO PETYJIOBaHHS y MEH-
ciiHi# cdepi Moxke OyTH BHU3HAYEHA HA MIJCTaBI aHAII3y MPUTAMAHHOCTI
O3HaK Cy0’€KTa ympaBiiHHI. Buainsiors Taki o3Haku: 1) HasgBHICTH NMEBHOT
opraHizaniiHo-mpaBoBoi (OpMH, B SKiH 31IHCHIOETBCS YIpPaBIiHCHKA
nmisutbHicTh.  HasiBHiCTH Takoi ¢opMmu mnependadae IEBHY CTPYKTYpHY
BiJOKpEMIICHICTh Cy0’€KTa, IOPSIIOK YTBOPEHHS, AisUTBHOCTI, peopranizaiii,
JMKBigamii  SKOTO  PErYJIIOETHCS HOPMAMH  TIpaBa; 2)  3OBHIIIHA
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BIZIOKPEMJICHICTh, IO XapaKTEePHU3YEThCS HAsBHICTIO CHCTEMOYTBOPIOIOYHMX
O3HaK: IOPHIUYHE BIJOKPEMIICHE 1 3aKpilUICHEe MAlfHO, CAMOCTIiiHUI OaiaHc,
CTaTyTHI IOKYMEHTH TOIIO; 3) HAsBHICTH JIep>KaBHO-BJIQJIHUX TOBHOBA)KEHb,
BU3HAYCHUX BIAMOBIIHAM HOPMATHBHHM aKTOM IIpo Iei opraH [1, c. 84].
C. 3acyHpKO 110 3a3HA4E€HUX O3HAK, JOJATKOBO BiIHOCHTB: € CKJIAJIOBOIO
1 y TOM ke Jac opraHi3amiiHO BiJOKPEMIICHOIO Ta CAMOCTIHHOIO YaCTHHOIO
JIEPKABHOTO MEXaHi3My; 3[AiHCHIOE 3aBIaHHSA Ta (QYHKIII y BCTAHOBICHOMY
JIEpKABOIO MOPSIKY BiAMIOBIAHO O AEP>KaBHOI MOJITHKH [2].

[NenciitHe 3abe3nedeHHs € BarOMHM HANpPsSMOM Y JEp>KaBHIM IisUTBHOCTI,
aJpke came JIep)KaBHI OpraHd TIOCINAlOTh OCHOBHY JIAHKY, IO HallpapjieHa
Ha 3JiHCHEHHSIEP)KABHOTO pEryiIOBaHHsA Yy 3a3HadeHid cdepi. Jlepxasa
JieTIerye IMBIIIOBIIHI TIOBHOBaKEHHSI Y c(epi COLIIaJIbHOTO 3aXHCTY HaCceIeHHSI.

O. HagmieHKO y CBOEMY MOCHIIKCHHI, aKIICHTY€e yBary, I03a O3HAKOKO
3MICTY TIOBHOB&KEHb Yy CHCTEMi CyO’€KTIB JIepKaBHOTO peTyJIOBaHHSI
MEHCIHHOTO 3a0e3MeUeHAs MOXIIMBO BHAUTUTH TPYIy IHCTUTYILIHHIX
(3aranpHHUX) Cy0’€KTiB, SIKi BHKOHYIOTH 3arajbHi PEryJSATHBHI IOBHOBA-
JKeHHI, POpMYIOTh YMOBH (YHKIIOHYBaHHS HeHCiiHOI cdepu. Oxpemo ciin
ykazatu Bepxosny Paxgy Ykpaiau (BPY), sika BUkoHye ycTaHOBYI 3aBIaHHS
CTOCOBHO TIEHCiifHOT cdepn, cTBOprOOYM ii camMy NUIAXOM NPUHHATTS
MPaBOBMX AaKTiB, IO BHKOHYIOTH TIIEPBICHY (yHKIf0 opranizamii,
nepen0avyaoTh HASBHICTH BIJIIOBIIHOTO MMPABOBOTO IHCTUTYTY, BU3HAYAIOTh
npaBoBuii cratyc opraniB. Takoxx BPY Bu3Hauae HampsMKH IepKaBHOI
MOJIITUKY Y TIeHCIHHIN cdepi, 3axoHoAaBYl ocHOBH 11 peamizarii [1, c. 85].

Taxox, [IpesunenT Ykpainu Bigirpac BaXJIWBY pOJIb B CTPYKTYpPI IHX
OpraHiB, aJUKe BHCTYIA€ TJIaBOIO JEp)KaBH, FapaHTOM JIOJIep)KaHHS IpaB
i cBobox moaunu. KoHcruryuilinuii craryc [lpesmaenTa Ta 3akpimieHi
3a HUM YCTaHOBYI, KaJpOBi MOBHOBA)XEHHS NependavyaroTh HOro JOCHTh
3HAYHY posib y (hOpMyBaHHI CHCTEMH OPTaHiB BUKOHABYOI BJIa/N, 30KpeMa
it ycdepi neHciitHoro 3abe3neueHHsI.

[pesunment Ykpainu, KpiM CBOiX yCTaHOBYHX (DYHKIIIH, BHPINIye OKpeMi
MUTAaHHS TIEHCIHHOTO 3a0e3reveHHs NIIIXOM BHIIAHHS BiAMOBIMHUX YKa3iB,
HalpHKIaJg, TpO CTaTyc BETepaHiB BIMCHKOBOI CHyxO0M Ta rapasTil
iX COIlaJbHOrO 3aXMCTy; MPO BHOPAIKYBaHHsS BiAOOpY Ha 3arajbHO-
000B’sI3KOBE JiepKaBHE TICHCIHE CTpaxyBaHHS Ta PalliOHAILHOTO BUKOPHC-
tanHs kxowrTiB [leHciiiHoro ¢ouny VYkpainm (IIDVY); mpo akryanbHi
HarnpsiMKH pedopM y cdepi neHciiiHoro 3ade3neyeHHs B YKpaiHi TOLIO.

opiuni mnocnanus IIpesumenra no BepxoBHoi Pamu HaOyBaroTh
3HAYEHHS 5K KOHLENTYalbHi JJOKYMEHTH, 110 BiI0Opa)karoTh MO3HUIIIIO IIIaBU
JIep>)KaBd  I0JI0 HAaWBAXKJIMBIMIMX IUTaHb PO3BUTKY KpaiHH, OCOOJHMBO
y neHciiHii cdepi [2].

Jo rpynu iHCTHUTYLiltHHX (3aranbHuX) CyO’€KTiB HajexkuTh 1 Kabiner
MinictpiB Ykpainu (KMVY) — Bumuii oprad y cUCTeMi OpTraHiB BUKOHABYOI
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BJIaM, SKAH 3/IMCHIOE 3arajbHE Jep)KaBHE PpETYJIIOBaHHS MisIIBHOCTI
y mneHciiiHiii cdepi. KMY chopsmMoBye Ta koopanHye poOOTy OpraaiB
BUKOHABYOI BIIaJI1, 30KpeMa THX, SIKi 3a0€311eUyI0Th IIPOBEACHHS JeP)KaBHOT
TOJITHKY Y TICHCIHHIH cdepi MIIIXOM BHIAHHS IMPABOBUX aAKTiB YIPABIiHHSA,
OpTaHi30By€ Ta KOHTPOJIIOE AisUTBHICTH BIATIOBIAHUX Cy0’€KTiB Oe3mocepes-
HBO a00 Yepe3 IEHTpalbHI OpraHM BHKOHABYOI BJIAIH, MICIEBI JepiKaBHI
aaMiHicTpamii ¥ iHmi mixBimomui Homy opranu. Hapasi came mix erimoro
KMY po3pobmaroroThcst Ta BHOCATHCS Ha po3risia 1o BPY ocHoBHI 3akoHO-
MPOEKTH MIOAO NIEPXKABHOTO PETyMioBaHHS y chepi meHciiHoro 3adesme-
venHs [1, c. 86].

Jo ramy3eBoi rpymu HOpM, BijHeceMo Cy0’€kTiB, crnenudika ix
MOBHOBa)XEHb 1 (DYHKIIOHAJIBHUH AaCHEeKT pPETYIIOBaHHS Ta KOHTPOIIIO
SIBIISIETHCS. OCHOBHHM.

e MinicrepcTBo comianbHoi momituke (MiHcOIONITHKYM) YKpaiHu
SK TOJIOBHHUHM OpraH y CHCTEMi LEHTPaJbHHX OpraHiB BHKOHABUOi BIIAAN
3 opMmyBaHHA Ta 3a0e3leUYeHHs peaii3allii Iep>KaBHOI MONITHKH y cdepi
COMIaNBHOTO 3aXWCTy HACENEeHHS Ta Horo opraHum Ha wicuax, [IDY
SK [EHTPAIbHUI OpraH BUKOHABYOI BIAAW, IO 3a0e3ledye peaizamiio
JIepKaBHOI TOJIITHKYU 3 MHUTaHb MEHCIHHOTO 3abe3medeHHs Ta 300py, o0k
JIOXOIIB BiI CIJIATH OIHOPA30BOTO BHECKY Ha 3arajJbHOOOOB'SI3KOBE
CoIliaNbHe CTPaXyBaHHs JeP)KaBH Ta ii TepUTOpiaNbHUX OAUHHMIT [5, ¢. 203].

Ho Tpetboi rpynu cy0’ekTiB — cremiagbHuX — ciif BigHectd Hario-
HallbHYy KOMICIIO, 1110 3/iHCHIOE JEp)KaBHE PETYNIOBaHHA Yy cdepi pHUHKIB
¢inancosux nociyr (Haukomdinnocnyr), HamioHansHy KOMicCito 3 IIHHHX
narepiB ta Qounosoro punky (HKUII®P), AHTHMOHOIOJBHUI KOMITET
VYxpainu, Hanionansuuit 6ank Ykpainu (HBY). o cnenianbHux cy0’ekTiB
HaJIe)KaTh Ti, 110 MAIOTh OKPEMi TOBHOBAXXEHHS, SIKi HE € IX OCHOBHMMH, a0
Ti, SIKi MalOTh TIOBHOB&)KEHHS I110/10 OKPEMHX CKJIQIOBHX c(hepH MEHCIHHOTO
3abe3neveHHs [ 1, c. 86].

Takum 9rHOM, CHCTeMa BKJIIOYA€ BUIII, IICHTPAJIbHI Ta MICIEBI OpraHU
BMKOHABYO{ BIaJgH, a TAaKOXX OPraHMW MICIEBOTO CaMOBPSAIYBaHHS, OpraHU
3arajbHOI Ta cremianbHOi KommereHnii. CucreMa Jep»aBHUX OpraHiB
Oe3mocepesIHbO TOB'SI3aHa 3 BHYTPINIHIMH Ta 30BHILIHIMU 3B'SKaMU
Jiep)kaBu. 3OBHIIIHI 3B’SI3KM E€JIEMEHTIB CHCTEMH CY0’ €KTIB JIEPIKAaBHOIO
peryioBaHHs y cdepi NeHCIHHOro 3a0e3MeueHHs MOB’ SI3YI0Th iX 3 IHITUMH
CKJIaZIOBUMH JIEPKABHOT'O MEXaHI3My, BU3HAUYAIOTh iX MiCLle B HbOMY.
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TPAHC®OPMALIA TPABOBOI'O CTATYCY JAEPKABHHUX
CJIYKBOBIIIB B YMOBAX BIMHA

XpeOToBa Asecsi AHATOJIiiBHA
KAHOUOAam HAayK 3 0epiHCaA8HO20 YNPAGIIHHA, OOYeHM,
Odoyenm Kagedpu QyHOAMEeHMATLHUX | 2ATY3€8UX IOPUOUUHUX HAVK
Kpemenuyyvruii nayionanbHuil yHigepcumem
imeni Muxaiina Ocmpozpadcvkoco
M. Kpemenuyx, Yrpaina

Sk Bimomo, 24 motoro 2022 poky B YkpaiHi Oyjo BBEIEHO NMPaBOBHA
PSKUM BIHICBKOBOTO CTaHy y 3B’S3Ky 3i 30pOWHOI0 arpeci€ro pociiichKoi
(enepanii mporn Ykpainu. [loBHOMacmTabHe BTOprHEHHS p() Ha TEPUTOPiIO
Haloi JIepXaBW, Cepej IHIIOro, BIUIMHYJIO W Ha cdepy naepkaBHOTO
ynpaBiiHHA. 30KpeMa, Ha TIPaBOBHI CTAaTyC JEP)KaBHUX CIyXO0BIiB. Takux
BHCHOBKIB MOJKHA NIiHTH TpOaHATi3yBaBIIN 3aKOHOJABYi HOBEIH BOEHHOTO
yacy 3 HUTaHb AEP>KaBHOI CITy>KOu.

Tak, y mepiof [ii BOEHHOTO cTaHy B YKpaiHi, 3 METOI HaJIEKHOTO
3a0e3MedyeHHs! isSUIbHOCTI OpraHiB MyONIYHOI BJaJg, Ha 3aKOHOJABYOMY
piBHI OyJI0O BperyJibOBaHO HH3KYy MpoOJeM, SKi BUHUKIM IOJ0
[1, c. 312]. Ilpu uBbOMY, B@XKIMBO BiA3HAYHTH, W0 KOHKPETHI PO,
00OB’SI3KM Ta BKa3IBKM MOXYTh BIIPI3HATHCS 3aJI€KHO B Xapakrepy
Mocajiv CITy>KOOBIISL, FOPHCIMKIIT Ta IPABOBUX PAMOK, SIKi PETYNIOIOTh HOTO
poboTy, Ta, HaBiTh, PEriOHY Ta KOHKPETHOI Oe3neKkoBoi cutyaiii [2, ¢. 14].

[NeprroueproBo 3MiH 3a3HaB NPaBOBUIl CTATyC AEP)KaBHUX CIY>KOOBIIB
B aCIeKTi TPYIOBHX BiTHOCHH. MaeMo Ha yBasi 3MiHH BHeceHI 3aKOHOM
VYkpainu «IIpo opraHizamito TpyIOBUX BiTHOCHH B yMOBaX BOEHHOTO CTaHYy»
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npuitaatuM 15 6epesnst 2022 p. [3], mo BH3HaYa€e OCOOIMBOCTI MPOXO-
JKEHHSI IEpXKaBHOI CITy>KOH, CITy>KOU B OpraHax MiCLIEBOIO CaMOBpSILyBaHHS,
0COOJIMBOCTI TPYIOBHX BIIHOCHH IPAIliBHUKIB YCIX HiINPUEMCTB, YCTaHOB,
opraHizaniii B YKpaiHi He3aJeXHO BiZl (GOpMH BIACHOCTI, BUAY AisIIBHOCTI
1 Tamy3eBOi HAJEXKHOCTI, NPEACTAaBHUITB IHO3EMHUX CyO’€KTiB TOCIIO-
JIapChKOI IISUTBHOCTI B YKpaiHi, a TakoX 0ci0, SKi MPamioloTh 32 TPYAOBHM
JIOTOBOPOM, YKJIaAeHHM 3 (i3WYHHMH oco0aMH, y Tepiox il BOEHHOTO
CTaHy, BBEIEHOTO BigMOBiOHO a0 3akoHy Ykpainu «[Ipo mpaBoBmii pexxum
BO€HHOTO cTaHy» [4]. 3rimHo 4. 3 cT. 1 BKa3aHOTrO 3aKOHy, y mepiox nii
BOEHHOTO CTaHy HE 3aCTOCOBYIOTHCS HOPMH 3aKOHOJABCTBAa MO IpaIllo,
3akoHIB Ykpainu «IIpo mepixkaBHy ciyx0y» [5], «IIpo ciyx0y B opranax
MICIIEBOTO CaMOBpsAyBaHHS» [6], IHIIMX 3aKOHOAABYMX aKTiB, IO
PETYJIIOIOTh iSUTBHICTB JAEp’KaBHUX CITy>KOOBIIIB, TOCaJOBUX OCi0 MiCIIEBOTO
CaMOBPSYBaHHS y YACTHHI BiJJHOCHH, BPErYJbOBaHUX IMM 3akoHOM [3].
[TpuHarinHO 3ayBaXMMO, IIO HOTro MeTOI0 OyJO0 BPETryNIOBAaHHA OKPEMHX
IUTAaHb TPYAOBHX BIJHOCHH B YyMOBAaX BOEHHOTO 4Yacy, BpPaXOBYIOUH
HEOOXiTHICTh 3a0e3MeUeHHs 30alaHCOBAHOCTI MK CKOPOYEHHSIM BHIATKIB
Ha OIUIATy BIAIYCTOK, HAAypOYHUX TOAHWH, TOAWH POOOTH Yy CBATKOBI
Ta BUXiOHI JHI TOImIO, Ta 3a0e3MedeHHSIM MiHIMaIbHO HEOOXiTHUX MpaB
Ta TapaHTil MpamiBHUKIB.

VY cBoto 4epry, BiAnoBigHO 10 3akoHy Ykpainu «IIpo BHeceHHs 3MiH /10
JIeSIKMX 3aKOHOJIaBYMX aKTiB YKpaiHM IMOJO ONTHUMIi3alii TpyJOBUX
BITHOCUHY», sAKUA HaOyB umHHOCTI 19 mumus 2022 poky [7], Hapasi 4. 4
ct. 12 3akony Ykpainu «[Ipo opranizauito TpyJOBHX BiJHOCUH B yMOBax
BOEHHOTO CTaHy» mnpuitHatuM 15 Oepesns 2022 p. [3] mepenbaueHo,
10 Y Mepioji BOEHHOTO CTaHy poOOToJaBelb 3a 3asBOIO IpalliBHUKA, SKUH
BUIXaB 3a Mexi Tepurtopii Ykpainm abo HaOyB cTaTycy BHYTPIIIHBO
nepeminieHoi ocoOu, B 00OB’SI3KOBOMY TMOpPSAKY Hamae HOMY BiIIYCTKY
6e3 30epexeHHs 3apo0iTHOI IUIATH TPUBAIICTIO, BHU3HAYCHOIO Y 3asBi,
aine He Ourpie 90 KaleHmTapHUX IHIB, O€3 3apaxyBaHHIM 4Yacy repeOyBaHHS
y BIAMyCTIi IO CTaxy poOOTH, IO Ja€ TpaBO Ha MIOPIYHYy OCHOBY
BiZMycTKy, nependadeHoro m. 4 4. 1 cr. 9 3akony Ykpainu «IIpo Bigmyct-
kn» [8]. TakuM umHOM, mepioj mepeOyBaHHS IEPKABHOTO CIYKOOBIISI
y Bigmyctii 6e3 30epekeHHs 3apoOiTHOI IUIATH, 3apaxOBYEThCS /0 CTaKy
JIep)KaBHOT CIy)XOM, SKMH Hajae mpaBa Ha BCTaHOBJICHHS Hal0aBKU
3a BHCIYTy POKIiB Ta JONATKOBY IIOPiYHY OIUlauyBaHy Biamyctky [9],
II0 CTAHOBJATH BaXJMBY CKJIAJOBY IPAaBOBOIO CTaTyCy Jep)KaBHHX
CITy>KOOBIIIB.

He moxna omuHyTH yBaroro i 3akoH Ykpainm «I[Ipo BHeceHHs 3MiH
JI0 JIeSIKMX 3aKOHIB YKpaiHM 110710 (YHKIIOHYBaHHS JIEp)KaBHOI CITy>KOW
Ta MICIIEBOTO CAMOBPSAYBaHHS y Tepion Aii BoeHHoro crany» [10], sxwii
BHIC 3MIHM Yy YacTHHI PeryTIOBaHHS MUTAaHHS IPHU3HAYCHHS HA I10CAIU
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nmyOsiuHOi ciayx0u. Y 3B’a3Ky 3 HaOyTTsM HMM YHHHOCTI, y mepiox nii
BOEHHOTO CTaHy Ha II0CaAW JEpKaBHOI CIyXOH, I0cCaad B OpraHax
MICIIEBOTO CaMOBPSIIyBaHHs, IOCaayl KEPIBHUKIB Cy0’€KTIB TOCIIOAapIO-
BaHHS JIeP)KaBHOTO CEKTOPY CKOHOMIKH, KOMYHAIBHUX MIiIIPHEMCTB,
YCTaHOB, OpraHi3alliii KEpiBHUKOM JEpXKaBHOI CIyKOM abo cy0’eKToMm
NPU3HAYCHHS, CUIBCBKHM, CENIMIIHUM, MICBKAM TOJIOBOIO, TOJIOBOIO
paiioHHOi, palioHHOi y MicTi, 00JacHOI paad, HAYaIBHHUKOM BiJIOBiTHOI
BIACPKOBOI afMiHICTpalii MpHU3HAYAIOTECA 0e3 KOHKYPCHOTO BimOopy,
000B’A3KOBICTH AKOTO TependadeHa 3akoHOM. [Ipu 1bOMy, TpaHHIHHN
CTPOK TepeOyBaHHsS 0COOM Ha IMOCafi, Ha Ky ii MpU3HAYEHO 0e3 KOHKYPCY
CTaHOBUTH 12 MiCSIB 3 JHS NPHUIWHEHHS 4YH CKacyBaHHS BOEHHOTO
crany [10].

BrummHynm yMOBH BOEHHOTO CTaHy i Ha aHTUKOPYIIIiHE 3aKOHO/IaBCTBO
Yy YacTHHI pEryJIOBaHHS IIPaBOBOTO CTaTycy JEp)KaBHHUX CIIy>KOOBIIIB,
3yMOBHBIIHM HOTO THYYKiCTh. Tak, 3akoH Ykpainu «IIpo mpaBoBumii pexxum
BoeHHOTO cTaHy» [4] Ta «IIpo BHeceHHs 3MiH 1m0 3akoHy Ykpainm «IIpo
3a100iraHHs KOpYMUil» MOA0 0COOIMBOCTEH 3aCTOCYBaHHS 3aKOHOIABCTBA
y cdepi 3anobiraHHs KOpymiii B yMOBaX BO€HHOTO cTaHy» [11] BimTepmi-
HyBaMl TOHAaHHA Jexiapaiii mnependadenoi 3axkoHoM Yxpainum «IIpo
3anobirannst kopynuii» [12] ocobamu, npusHaueHMMH Yy mepion il
BOEHHOTO CTaHy Ha MOJITHYHI MOCaId, HA TOCAIU JEPXKaBHOI CIyXOH,
nocajd B OpraHax MICIIEBOTO CaMOBPSyBaHHs, IOCaJd KEPiBHUKIB
Cy0’€KTIB TOCIOJAPIOBaHHS JIEP)KABHOTO CEKTOPY EKOHOMIKH, MOCaau
KEpIBHUKIB KOMYH&IBHUX IMIANPUEMCTB, YCTAHOB, OpraHizaliif, Ha TpHU
MicsiLli 3 THS TPUITMHEHHS Y1 CKaCcyBaHHS BOEHHOTO CTaHy.

[{ikaBol0 y KOHTEKCTI JIOCIHi/DKYBaHOTO IHMTaHHS BHIAETHCS TaKOXK
ITocranosa Kabinery MinictpiB Ykpainu Ne 440 Bix 12 kBitas 2022 poky,
KO0 YKpaiHCHKHH ypsi/ 3aTBEpAWB MOXIHMBICTh BHUKOHAHHS IOCAJIOBUX
00OB’SI3KIB  JEpKaBHUMH  CIY)KOOBISIMM ~ AWCTaHLiWHO.  BkazaHoro
[TocranoBoro mependadeHo, WO y MEpiof BOEHHOTO CTaHy JUIS JEP)KaBHUX
CIy>)KOOBIIIB Ta TIPAIliBHUKIB JEpKaBHOTO OpraHy, sKi mepe0yBaloTh
Ha Tepuropii VYKpaiHM, 3a pIIICHHSM KEpiBHUKA JAEp)KaBHOI CIIyxOu
B JICP>)KaBHOMY OpTraHi MOXe 3alpoBaKyBaTHCs AMCTaHIiHa poOoTa y pasi
HAsBHOCTI OpraHi3allifiHuX 1 TEXHIYHMX MOJKJIMBOCTEH I BHKOHAHHS IX
nocasioBux 000B’s3kiB. BopHowac pobora nepkaBHHX — CIyKOOBIIB
Ta IMpaliBHHUKIB JEP)KaBHOTO OpraHy 3a MeXaMH YKpaiHH JOIyCKaeThCs
Junie y pasi ciy00BOro BiJps/KEeHHsS, 0(QOPMIIEHOTO B YCTAHOBJICHOMY
nopsiaky [13].

Hacamkinenp, HEOOXigHO 3ayBaXWTH, IO NHTaHHSA TpaHchopmarii
IIPaBOBOI'O CTaTycy JEpXKaBHUX CIIy>KOOBIIB B yMOBaxX BiHH IOTpeOye
MOAAJIBIIOT0 BUBYCHHS.
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OCOBJIMBOCTI IMIJICTAB AIMIHICTPATUBHOI
BIAITOBIJAJIBHOCTI 3A IIPABOITIOPYHIEHHSA
Y COEPI OXOPOHHU ITPALL

Yaiixka Poman Onerosnu
acnipanm kageopu aoMiHiCmpamusHozo,
@inancosozo ma ingpopmayitino2o npaga
Heporcasnuii mopzoeenvbHo-eKoHOMIYHULL YHIGepcumem
M. Kuis, Yxpaina

3a Bech MepioJ iCHYBaHHS JIIOJCTBA OJHIEI0 13 KIFOYOBHX 3aTHOCTEH
JIOIMHM, sIKa BIUIMBAaE Ha I KWUTTA € mpaus. Pe3yiapraToM BTUICHHS
COLIaJIFHUX Ta €KOHOMIYHMX IPaB JIIOJMHU 1 IPOMa/ISTHIHA, SKi 1JIFOCTPOBaH1
B TOJIOXKEHHSIX OCHOBHOTO 3aKOHY, SIBIISIETHCS MOXKJIMBICTD 3a0€3MEUNTH Ta
CTBOPIOBATH HEOOXIiJHI MaTepiabHi Onara JUis >KATTETISUTBHOCTI JIFOTUHH.
MiK TuM, Ha JaHWH dYac peami3alis OUX IIOJIOKEHb ITOPODKYE HHU3KY
MIpaBOBUX Ipo0IeM i HEOOXIAHICTD iX BHPIIICHHS.

3aKOHO/IaBYO BHU3HAUEHO, IO 3a MPAaBOIOPYIICHHS Yy cdepi OXOpOHHU
npairi nepeabdaueHo: KpUMIHAIBHY, aJMIHICTPaTUBHY, MUCLUILIIHAPHY Ta
MarepiaibHy BIANOBIAAJBHICTD Y BHMAAKaxX 1 MOPSAKY 3TiJHO 3 YMHHUM
3aKOHOJIaBCTBOM [2]. Y CBOIO uepry, aJMiHICTpaTHBHA BiAMOBIiMATBHICTE 32
MOPYIICHHS. HOPM 3aKOHO/ABCTBa y cdepi OXOpOHH Mpalli € Pi3HOBHIOM
aJIMiHICTPaTHBHOI BiANOBIAIILHOCTI, SIKa BIANOBIJHO NO HOPM IIyHKTY 22
crarti 92 KoHcrutynii YkpaiHH, € OZHUM 13 KOHCTHUTYLIHHO BH3HAYE€HHX
PI3HOBHIIB IOPUIMYHOI BIAOBIAATFHOCTI B YKpaiHi [1].

[MpaBomopymenHss y cdepi oxopoHum mnpani Bu3HaueHi B Kopekci
VYkpainu mpo anminictpatusHi npaBonopyuieHHs (KYnAITD). Lleit Konmexc
MICTHTh HOPMH, $IKi KOHKPETH3YIOTH IIPABOMOPYIICHHS B Il cdepi,
3a3HAYal0und BUAW i a00 Oe3MisUIBHOCTI, IO CTAaHOBJIATH MOPYIICHHS
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3aKOHY Yy Taly3i OXOpPOHHM Tipami. TakuM 4YHHOM, y pa3i BYHHEHHS
MPOTHUIPABHUX [iii 0co00r0, 3a3HaueHHX B OcoOmumBiii wactmHi KYmAII,
BUHUKAIOTh MIPABOBI IiJICTaBH JJIs Cy0’€KTIB aJMiHICTPATHBHOI FOPUCIUKIIIT
y NPUTATHEHHI BUHHOI OCOOM O aqMiHICTPAaTHBHOI BiATIOBiTAaTBHOCTI 3a
MpaBONOPYIICHH:, mependadeHux cr.cT. 41, 41-1, 41-2, 41-3, 188-4, 200
KVYnAII [3].

[IpoananizyBaBmu nucrnosuiii BumieHaBenennx crareii KYnAll, Bapro
HAaTOJIOCHTH Ha OCHOBHHUX ITJICTaBax aJMiHICTPAaTHBHOI BiJIIOBIIAIBFHOCTI 3a
MIPaBONOPYIIEHHS ¥ cepi 0XOpOHH Mpalli, 0 BKIOYAIOTH!

1. HenotpumanHs  BHMOI  3aKOHOZaBCTBa.  PoOoroxaBui — Ta
BIINOBiAJIbHI OCOOM ITOBMHHI JOTPUMYBATHUCS BHUMOT 3aKOHOJaBCTBa
VYkpainu momo oxoponu mpaiii. Lle Bkimtoyae B cebe JOTpUMaHHS CTaHIAPTIB
Oesreky, caHiTapHUX HOPM, BUKOHAHHS BHMOT 10 OpraHizamii poGodoro
MpoIiecy Ta 0araTo iHIIUX ACHEKTIB.

2. TlopymenHs mpaB mpamiBHUKiB. He3akowHi mii abo oOMekeHHS
MpaB TMpaImiBHAUKIB, TaKi SK BiIMOBa y BHKOPHCTAaHHI iHIWBiTyaTbHOTO
3aXHCTy, HEMPaBOMIpHE CKOPOYEHHs MpAI[iBHUKIB, HECBOE€YACHA BUILIATA
3apo0iTHOI IUIATH, MOXYTh OYTH TIACTaBOIO IS aIMiHICTPAaTHUBHOI
BIITOBITAIILHOCTI.

3.  Hemocrartus Oe3meka ©Ha pobodyomy wmicii. Henamanus abo
HEHaJIGKHE 3a0e3MedyeHHsT po0oYoro Micist 3aco0aMHu  1HIUBIIYyaTbHOTO
Ta KOJIEKTHBHOTO 3aXHCTY, HEMPOBEICHHSI 00O0B'SI3KOBUX MEAMYHUX OTJISIIIIB
Ta IHCIEKIH, HEJJOCTATHS MOXKe)KHA Oe3IeKa Ta 1HIII MOPYIISHHs, TTOB'sI3aHi
3 Oe31eKor0 Ha poOOYOMY MiCIIi.

4. BukopucraHHs HecepTH(}IKOBaHOTO O0JaJHAHHS 1 IHCTPYMEHTIB.
Bukopucranns o0najgHaHHA Ta IHCTPYMEHTIB, SKi HE BIANOBIJNAalOTh
CTaHaapTaMm Oe3NeKH Ta He MaloTh HEOOXiNHHMX cepTH]ikaTiB, MOxe OyTH
MiZICTABOYO LTS AJIMiHICTPATHBHOI BiAIIOBITaTBHOCTI.

5. TlommpenHs HeagekBaTHOI  iH(popMarii.  Po3moBcromkeHHS
HeIOoCTOBipHOT a00 0OMaHIMBOI iH(pOPMAaIii MOA0 OXOPOHHU Mpalli, IPaBHII
0e3meKy Ta IHIOINX acleKTiB pobodoro mporecy Moke OyTH MiICTaBOO IS
aJIMiHICTPATHUBHOI BIAMOBIAaIBHOCTI.

6. Hemoaep»anHs npaBuiI poO0YOro vacy i BigmounHky. PoboTomasii
MOBUHHI JOTPUMYBATHCS TNpaBWJ pPOOOYOro Hacy Ta BIAMOYMHKY IS
MpaniBHUKIB. HEBUKOHAHHSA WX MPaBUI MOXE MPU3BECTH J0 aIMiHi-
CTPaTHUBHOI BiINOBIAAIBHOCTI.

7. Biamosa Bij MEAMYHMX OTJIAIIB 1 TOCimKeHb. [lopyeHHS IpaBUII
MEIMYHOTO KOHTPOIIIO Ta HEBUKOHAHHS BHUMOT [0 MEIWYHUX OTJISAIIB
MPAliBHUKIB MOXe OyTH MiACTaBOK I aJMIiHICTPATHBHOI BiJIOBI-
JajbpHOCTI [6].
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Haii0inpIn KOMITJICKCHA TEOpist OCHOB aIMIiHICTPaTUBHOI BiIOBiTaIIb-
HocTi Oyna mpenacraBieHa B.K. KommakoBum. 3a HOTro JOCIHIIKECHHIMH,
peajbHa IOPUAMYHA BIANOBIJAIBHICT, BHHUKAE IIPH BpaxyBaHHI TPHOX
KIIIOUYOBHX IIiZICTaB: HOPMAaTWBHOI, sKa BKJIIOYae B cebe HOpMy, IO
KOHKPETU3Y€ CTPYKTYPY IPaBOIOPYIIEHHS; (PaKTUIHOI (CaMOro HMOpYyIIeHHS
mpaBa); Ta TpomecyanbHOi (mii 3 OOKy mpaB0O3acTOCOBHOTO abo
IOpUCIUKIiiiHOTO aKTa) [4, c. 292-293]. Lla Teopis peTeNbHO PO3TIAHYTa
KonmakoBum i 3Haiinnra cBOe MOBHOLIHHE BTUICHHSA y Horo MoHorpadii
«AIMIHICTPATUBHO-IETIKTHUI TPaBOBHiA GpeHomemH» [5].

MoxHa 3pOOHMTH BUCHOBOK, IO IMUTaHHS WiJICTaB aJMiHICTPaTUBHOI
BiJINIOBIAJIGHOCTI 3aJIMIIAETHCS AKTYyaJbHMM W Ha CHOTOIHIIIHINA JICHB.
Tak sk, ajxMiHICTpaTHBHa BIANOBINAJBHICTE Yy cdepli OXOpPOHM Ipari
€ BXIIMBUM IHCTPYMEHTOM IEPEBHXOBAHHS Ta PETYJIOBAHHS IPaBOINOPY-
meHb. BoHa TpyHTYeThCSI Ha (PaKTUUHMX, IOPUAMYHUAX Ta MPOLECYTbHHX
iIcTaBaX, BU3HAYCHUX 3aKOHOJABCTBOM, Ta Ma€ Ha MeTi 3a0e3medyeHHs
JOTPUMAaHHS HOPM 1 CTEMYITIOBaHHS Oe3rekn Ha pobouomy wmicmi. [lincraBu
aJMiHICTPAaTUBHOI BiIIOBIMaIFHOCTI BU3HAYAIOTHCS BYMHEHHIM aaMiHICTpa-
TUBHHMX IIPABONOPYIIEHb 1 MiATBEPKYIOTHCSI KOMIIETEHTHHMH OpTraHaMu
4yepe3 aJAMIHICTPaTHBHI aKTH, 3a0e3Meuy0ur MPO30PHA IPOLIeC HaKIaIeHHS
CTSTHEHb.
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JIO IUTAHHS KPUTEPIIB OBTPYHTOBAHOCTI BUHU

Yepeononucskuii Bagum Cepriiiony
3000y8ay Kageopu adMiHICmMpamueHo2o,
KPUMIHAILHO20 npasa i npoyecy
Miscnapoonuil yHisepcumem 0OisHecy i npasa
M. Xepcon, Ykpaina

VY o6inbmocti kpain CxigHol €Bpomu, YkpaiHa He € BHKIIOYEHHSM,
KOHLIETIIiSt BUHU Ta B IJIOMY PO3YMIHHS aJMiHICTPaTUBHOTO JEIIKTY Oyio
chopmoBaHO B cepeanHi XX CT. Ta MiCTHIIA TaKi O3HAKH:

1) IPOTHIIPaBHICTH — IPABOIIOPYLICHHS MPSAMO IepeJ0aueHO B 3aKOHi;

2) BUHHICTH — BOHO IOBHHHO OyTH BYMHCHE YMHCHO a00 3 HEoOepek-
HOCTI,

3) nmpaBomopyIIeHHs OCATAE Ha OXOPOHIOBAHI 3aKOHOM 00’ €KTH;

4) angmiHicTpaTWBHA KapaHICTh — aJMIHICTPaTUBHHUMH IIPABOIOPY-
IICHHSAMH MOXXyTh OyTH BU3HAHI TUIBKH TaKi JiSHHA, 32 SKi mepembadeHi
3aX0J¥ aIMiHICTPaTUBHOTO CTATHEHHSI.

BapTo Bkasaty, 1110 xo4a micist posnany PaasHacekoro Coro3y Ta i iHIIHX
KpaiH TaK 3BaHOrO COI[AJICTHYHOrO Tabopy i Oy0 NPUHHITO YMMAio
HOPMaTHBHUX akKTiB, IPOTE aJMiHICTPaTHBHO-ACTIKTHE 3aKOHOAABCTBO
nepeBaykHO1 OubIIOCT Kpain CxifHOi €BpOIU 0 CHOTOHI Ma€e B apceHasi
HOpPMaTHBHI aKkTH, sKi Oyno mpuiHsATo 1me y 70-80-1i poknm MuHYJIOTO
CTOJITTSL.

[MpuknagoM HaBeJEHOrO MOXKHAa BKa3aTH Ha JOCBIJ, SIKMH CKIIABCS
y xomumHii Comiamictnunii ®enepatuBnii PecmyOumini FOrocmagii, ska
NPUNMHWIA CBOE icHyBaHHA B 1991 pomi, ane 3akoH mpo 30008’ s13anHs [1],
npuiiHaTH y 1978 pormi, MpoaoBKye MIATH B 3aKOHOAABCTBI JIeprKaB-
HACTymHUIE [2], Keskux 3 HuX, Hanpukian, y Cep6il ta Yopuoropii [3].
B immmx, Takux sk CroBeniss Ta Xopsaris, Oyl0 NPUHAHATO HOBE
3akoHomaBcTBO (y 2002 Ta 2005 pokax BiAMOBIAHO), aje BOHO 3HAYHOIO
MIpOI0 TPYHTYBAJIOCS Ha TIOJIOKEHHSX BHINE 3rajaHoro 3akoHy. ToOTo
OITBIIICTE OCHOBHHMX KOHILENTYaJbHUX 3acaj] 3aJHLIMINCS HE3MIHHUMH.
Cepen 1HIINX, HE3MIHHOKO 3QJTUIIAIACS W KOHIICTII[iS BUHH.

Kpurepiii o0rpyHTOBaHOCTI BHU3HA€ThCcA B [IpHMHIUIIAX €BPONEHCHKOTO
JenikTHoro mpasa. BimnosimHo mo cr. 4:101 IlpuHummiB eBporieiicbkoro
JIENKTHOTO TMpaBa oco0a Hece BIANOBIAAIBHICTD 33 O3HAKO BUHHU
B YMHUCHOMY a00 HeoOepeXHOMY MOpyLIeHHI He0O0X1THOT HOPMH MOBEIIHKHY;
1 BIIMOBITHO [0 IIi€i K CTATTI HEOOXiTHOIO HOPMOIO TIOBEAIHKH € ITOBEIiHKA
PO3YyMHO{ JIIOJJMHY 33 JaHUX 0OCTaBHH.
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Kpim Ttoro, cr. 4:102 IIpuHIMIIB €BpPONEHCHKOro NENIKTHOTO IpaBa
MICTHTh BaXJIMBI BKa3iBKH MIOJO0 TOTO, SK MOJICIIOBATH ITOBEHIHKY
TINOTETHYHOI PO3YMHOI JIOAWHU. 30KpeMa, 3a3HAYAETHCS, IO IOBEIiHKA
PO3YyMHOi 0coOHM 3alle)kKUTh, B TEPIIy Yepry, BiI XapakTepy Ta I[IHHOCTI
3axXUIIEHOTO iHTepecy, HeOe3MeUHOCTI MisTTbHOCTI, EKCIIEPTHOCTI, SIKOi CIIiJ
OUIKyBaTH BiJl 0cO0H, sIKa 11 3AIMCHIOE, TIepen0adyBaHOCTI ITKOIH, BiTHOCHH
O6m3bKOCTI ab0 0CcOONMMBOi MOBIpHM MK 3alydeHHMH oco0aMH, a TaKOX
HAsBHOCTI Ta BUTPAT Ha 3am001KHI a00 anbTepHATHBHI BapiaHTH IMTOBEAiHKH.

Takum guuHOM, 3rigHO 3 [IpHHIITaMK €BPOTIEHCHKOTO AENIKTHOTO MPaBa,
BHHA BCTAHOBIIOCTHCA IUIIXOM 3ICTABJIIEHHA IMOBENIHKM JEIIKTONABLISL
3 MOBEMIHKOI PO3YMHOI JIIOMUHH: Te, M0 (PaKTHYHO OyJI0 3po0IIeHO
JIEJTIKTO/IaBIIEM, TIOPIBHIOETHCS 3 THM, III0 MOTJIO OYTH 3pO0JICHO PO3YMHOIO
JIFOJUHOIO B THX K€ 0OCTaBMHAX. AHAJIOTIYHUN MiAXi[ MOYKHA 3HANTH TaK0X
1 y cucTeMi 3arajbHOTO MpaBa.

Tak, y Bimowmiii cmpasi Blyth u Birmingham Waterworks Company
(1856) 11 Ex Ch 781 Oapon OmnnmepcoH Tak BH3HAYMB HEAOATICTE:
«Henbamicts — 1€ ymymieHHS 3pOOUTH IOCh, [0 PO3YMHA IFOJMHA,
KEePYIOUUCh THMH MIPKYBaHHSMH, SIKI PETYJIIOIOTh BEICHHS JIOJCHKHX
crpas, a00 3pOOUTH Te, YOO PO3CYAINBA i PO3YMHA JIIOINHA He 3pobmia 0.

Bignmosimadi Mormm OyTH TPHUTATHYTI OO BiATIOBIZAaTBHOCTI 3a Hexda-
JICTh, SIKOM BOHM HEHABMHCHO HE 3pOOMJIM TOTO, IO 3poduia O po3ymHa
JoAMHA, abo 3pobmin Te, 1m0 3podmna O ocoba, sika BKUBAE PO3YMHHX
3armo0KHUX 3ax0JiB He 3poOuinu». Bapro Bkazatd, Takuii migxiag OyB
BuHalaeHuni me B CtapojaBHbOMY PHMi, Xoua cTaHiapT NOPIBHSHHS B TOM
Jyac Ha3WBAaBCs JICNIO iHakiie, a came «diligens paterfamilias». ¥V daiimxecti
IOctuniana Bka3aHO: «HENOATICTh, KOMM HE OyJI0 BXKUTO 3aXO[iB
00epex)HOCTI, K po3yMHa JroauHa 0 3podmnay (Dig. 9.2.31)».

OTXe, MOHATTS BUHU B 3aXiJHO-€BPOINCHCHKOMY MAETIKTHOMY IIpaBi
IPYHTYEThCS Ha [JIBOX €JIEMEHTaX: cBoOomi Ta po3yMHocTi. Komm
MPaBO3aCTOCOBYBaY MPUXO/UTh IO BUCHOBKY MPO BUHY OCOOH, 1€ O3HAYAE,
mo ocoba MoOrjia YHUKHYTH 3alOJiSHHS IIKOIH, SKOW TOBOAMBCA SIK
pO3yMHa JIOMHA. [HIIUMH CIOBaMH, IOHATTS BHHMA O3HAYaE, IO
JIeNiKToAaBellb MaB BHOIp, TOOTO MHIO ICHYBajo KiJibKa JOCTYIHHX
albTCPHATUB, NPUHAMMHI OJHA 3 SKUX HE 3aBmana O mkomu 1 Oyna
PO3YMHOIO.
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The information system for supporting the provision of services
of the Central Administrative Service (CPAS) plays a key role in ensuring
the efficiency and availability of administrative services for citizens.
Such a system includes various components and processes aimed
at facilitating interaction between the authorities and citizens. Let's take
a look at the main aspects of the information system of Tsnap.

The main components of the Information System of the CPAS:

Electronic Portal:

Creation of a convenient and intuitive electronic portal for citizens.

Online access to information about available services and their
conditions of provision.

Electronic Registration:

The possibility of electronic registration for receiving administrative
services.

Ensuring security and confidentiality of personal data.

Monitoring and Reporting:

A monitoring system for tracking the quality and speed of service
provision.

Analytical tools for reporting and performance analysis.

245



Electronic Queue:

The ability of citizens to stand in line and make an appointment without
personal presence.

Identification system:

Application of modern technologies for identification of citizens, such as
electronic signature or biometric data.

Improvement of the Information System:

Integration with Other Systems:

Ensuring compatibility and data exchange between other administrative
structures.

Optimization of the Interface:

Improvement of the interface taking into account the needs and
capabilities of different categories of users.

Cyber security:

Application of modern cyber protection methods to protect against
unauthorized access and attacks.

Innovations:

Implementation of the latest technologies, such as artificial intelligence
or blockchain, to improve the functionality and security of the system.

Training and Support:

Provision of training for staff and citizens on how to use the system.

The information system of support for the provision of services of the
ASPC is a key tool for the implementation of transparent, fast and
convenient administrative services for citizens.

Administrative services are becoming more accessible and efficient
thanks to the introduction of CPAS. This not only optimizes the interaction
of citizens with the state apparatus, but also improves the overall level of
service and management. Let's take a look at the key aspects of this system
and how it can be improved.

Provision of administrative services through CPAS is not only a response
to the demands of modern society, but also an opportunity for improvement
and optimization of public administration. Consistent implementation
of innovations and taking into account the needs of citizens will allow
the system to become even more efficient and user-responsive.

Implementation of a system for improving information support
for service provision in CPAS is a key stage in optimizing processes
and improving the quality of service.
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/i Key aspects of CPAS and opportunities for its improvement }\‘

Electronicization and Online Services:
The introduction of electronic services
allows citizens to make requests and
receive services online. This reduces
the physical circulation of documents
and simplifies the process of obtaining
services, ensuring more effective
interaction.

Strengthening Cyber Security:

Along with the convenience of electronic
service comes the responsibility of
maintaining confidentiality. The development
of modern protection systems and training of
personnel on cyber security is important to
prevent possible threats

Development of Mobile Applications:

The creation of mobile applications for
receiving administrative services makes
the process more flexible and convenient
for citizens. The ability to apply with the
help of smartphones increases the
availability of services at any time and

Automation of Routine Processes:
The use of information technologies
helps to automate routine tasks,
freeing employees from
monotonous duties. This allows
staff to focus on solving more
complex cases and providing high-
quality advice.

Involvement of the public:

Actively educating the public in the
decision-making process is the key to the
successful work of the TsNAP. The
development of feedback collection
mechanisms and the participation of
public initiatives make the system more
open and flexible.

Optimization Through Research and
Innovation:

Constant research and implementation of
the latest technologies, such as artificial
intelligence or blockchain, can help solve
tasks more efficiently and provide a high
degree of service.

place.

Roles of the State and Business:

The successful functioning of the National Economic Development Fund requires the cooperation of the state and
business. Active support and funding from the state, as well as the participation of business structures in the
implementation of innovations, contribute to the sustainable development of the system.

The improvement of the information system of the CPAS can
significantly improve the quality of service to citizens, reduce waiting time
and the risk of errors, thereby making administrative services more
accessible and convenient for all categories of users.
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HAIIPSAM 7. KPUMIHAJIBHE ITPABO
TA KPUMIHOJIOTI'IA.
KPUMIHAJIbBHO-BUKOHABYE ITPABO
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3ANTOBIT'AHHSA KPUMIHAJIBHOMY ITPABOITIOPYHIEHHIO
AK HACJIIJAOK KPUMIHAJIBHOI'O ITPOCTYIIKY
Y YACTHHI JIPYT'TI CTATTI 343
KPUMIHAJIBHOI'O KOJEKCY YKPATHA

BopoBuxk Auapiii Bosionumuposuy
Kanouoam 1opuoOudHUX HayK, OOYeHm,
siyenpe3udenm 3 HayKosoi pobomu
Hayxoso-0ocnionuii incmumym nybniunoeo npasa
M. Kuis, Yxpaina

Cepen kBamiiKOBaHMX BHJIB BTPy4YaHHS B JiSUTBHICTH NpaliBHUKA
IIPaBOOXOPOHHOTO OpraHy € BIUIMB Ha HBOTO y Oynb-sKii ¢opmi 3 MeToro
MEPEIIKOUTA BUKOHAHHIO HUM CIy)KOOBHX O0OOB'SI3KiB abo moOHuTHCS
TNPUAHATTS HE3aKOHHOTO pIMIEHHS, M0 TEPemIKOIUB  3armo0iraHHIo
KpUMiHaTBHOMY IpaBonopyireHH:o (4. 2 cT. 343 KK Ykpainn).

PoskpuBaroun e kBasi(ikoBaHUN CKJIa]] ACTIKTY CIIijJl 3BEPHYTH yBary
Ha 3MICT TEPMIHY «3armo0iraHHs KPUMIHAILHOMY MPABOMOPYIIICHHIO» OO0
SIKOTO TOYMTBCS TOCTpPa JHUCKYCis HE JIMIIEe B KPUMIHOJOTII, ajge W Teopil
KPUMiHaJIbHOTO TIpaBa.

3amobiraTi 03Havae He JIOMYCKaTH, 3a3/1alerib BiBepTaTH LI0-HEOYIb
HeNpHeEMHE, HeOaxaHe, JOoro/kaTh KOMY-HeOyab, IiJUICHIyBaTHCS M0
KOTOCh, JIOMararouuch IPUXWIBHOCTI, 3aCTYIHUITBA; 37400yTH, IiCTaTH,
npundaTH, 3HAWTH KOro-, o-HeOy s [1, c. 414].

ITix TepMmiHOM «3amoOiraHHs» y KOHTEKCTI CKJIagy KpPUMiHAIBHOTO
mpaBonopymieHHs, mepenbdasenoro 9. 2 cr. 343 KK  Vkpainnm,
M. B. Cuiitioki mpomnoHye po3yMiTH HEIOMYIICHHS BUNHEHHS 3JI0YMHY a00
ftoro mpomoBxkeHHs [2, ¢. 16], a B. I. Ocamgumii — HeOOMYIICHHS, YCYHCHHS
MOKJIMBOCTI #oro BumHeHHs [3, ¢. 801]. Takum YHHOM BYEHI aKIECHTYIOTh
yBary IepefyciM Ha HEHONYLIEHHI BYMHEHHS 3J0YMHY. YCYHEHHS
MOXJIUBOCTI HOTO BUMHUTH OXOIUIIOETHCSI HEJIONMYLIEHHSM, a TOMY HOTO
HEJIOUIBHO BHOKpemiltoBatu. Bapro moromutucs i3 M. B. Cuiiruioki
B TOMYy, LIO 3al00iraHHs IbOMY IEJIKTY BKJIIOYA€E 1 HEJOMYLIEHHS HOro
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NIPOJIOBXKEHHS, aJDKe KOXKEH 3JI0YMH TPHBAE NEBHUI NPOMIKOK dac,
0COOJIMBO 1I€ CTOCYETHCSI TPUBAIOUOTO YU MPOJIOBKYBAaHOTO KPUMIHAIBHOTO
NIPaBOIIOPYIIEHHS.

Hatomicte [.M.UYy06 oOrpyHTOBYETBCS HEOOXITHICTH BH3HAHHS
HacJiIKaMH BTpy4aHHs, nependadennmu y 4. 2 cr. 343 KK VYkpainn, ne
TUTBKA «IIEPEIIKO/DKAHHS 3aI00IiraHHIO 3JIO0YMHY», a M «IepemIKoKaHHsA
fioro mpunuHEeHHIO» [4, ¢. 15]. TTo3uIlist BUCHOTO OYEBHIHO OCHOBYETHCS Ha
TOMY, IO 3amoOiraHHsi KpHUMiHANGHOMY TIPaBOMOPYIIEHHIO 1 HOro
MPUITMHEHHS — I€ Pi3HI TepMiHH. 3 MM HEMO)KHA TOTOJWUTHUCS, OCKUTBKU
NPUIMHEHHS. JIENKTY, SIKHH TpUBa€ € TIeBHUM 3alo0iraHHsAM Horo
MPOJIOBXKEHHIO, TOOTO 3amoOiraHHs MaiOyTHIM aKTaM KpUMIHAIbHO-
MPOTUIPABHOI JisUTLHOCTI.

Mae pamito A. A. BosHIOK B TOMy, IO 3amoOiraHHs CYCHIUJIBHO
HEOC3MEeYHUM MiSTHHAM — II€ JISUTBHICTh (PI3UYHUX Ta FOPUIUYHUX OCiO,
CIpsIMOBaHAa Ha TNPOQUIAKTHKY, BIIBEPHEHHS Ta NPHUIMHEHHS CYCHUIBHO
HeOe3MeYHNX MisiHb. 3amo0iraHHs CyCHITFHO HEOEe3NeYHUM MisTHHSIM
MOBHHHE MAaTH TPUWICHHY CTPYKTYpYy 1 OXOIDTIOBaTH: 1) mpodirakTuky —
YCYHEHHS MPUYMH i YMOB iX YYWHEHHS; 2) BiOBEpHEHHS — HEIOIyIICHHS
CYCIIUTHPHO HEOEe3MeUHNX HisiHb 0C00aMH, Y SKUX BHHUK YMHCEIN, OTHAK BOHU
HE BYMHWIA J>KOTHUX IMIATOTOBYMX JMild; 3) NpUNHUHEHHS — 3YMUHCHHS
(TiepepuBaHHs) TUX CYCIIBHO HEOE3NMECYHUX MisiHb, IO BXKE PO3MOYATIHCS,
aye IIe He 3aBEepIUWIIUCS — TOTYBaHHS, 3aMaxy, a TaKOX MPOJOBKYBaHOTO
i TpHUBaK4oro 3iouyuHiB. [IpUNMHEHHS 3JI0Y4MHY — 1€ HEeJOIMYyIICHHS
JIOBEJICHHS HOro J0 KIHISI YW HAcTaHHS HOro CyCHUIBHO HeOe3MeYHuX
Hachiakis [5, c. 158].

BuyeHi quckyTyroTh W MO0 iHIIMX TPOOJIEMHUX IUTaHb, ITOB’S3aHUX
3 BUKOPHCTaHHIM TEPMiHY «3ar00iraHHs 3JII0YMHY».

B. M. Kyn, A.O.llxoBpeboB ciIymHO 3BEpTalOTh yBary Ha HeBJale
BUKOPHCTaHHS TEPMIHY <«3JIOYMH» TP KOHCTPYIOBAaHHI KpPHUMIHAIBHO-
mpaBoBUX HOpM. BimnoimHo mo ctarTi 62 OCHOBHOrO 3aKOHY, a TaKOX
3 ypaxyBaHHsM Bimomoi mosmmii Korcrutymiitnoro Cymy VYkpainwm,
3JI0YMHOM € JIMIIE TAKWHA aKT JIFOJCHKOI MMOBEIIHKH, CTOCOBHO SKOTO OCO0Y
BU3HAHO BHMHYBATOIO Y MOro BUMHEHHI OOBHHYBAJILHHUM BHPOKOM CYIY, IO
HaOyB uuHHOCTI. BpaxoByroum 3asnauene, y 4.2 cT.343 KK VYkpaiuu
3aMICTh TEpMIHY «3JIOYMH» JOIIJIBHO OIEPyBaTH CJIOBOCHOIYYCHHSIM
«JISTHHSA, 1110 MICTHTh O3HAKH 3JI04UHY» [6, . 89].

BonmHowac A.A. Bo3HIOK TakoX 3ayBaKye, IO TEPMiH «3amo0iraHHs
3JI0YMHAM» € HEIOCKOHAJMM, OCKIJIbKM HE OXOIUIIOE BUIAAKIB YYMHEHHS
CYCHUIbHO HeOe3NeYHHX JisHb, sKi HE MOXKHa BBAKaTH 3JI0YMHAMH,
HalpHKJIaJ, 4epe3 HeOoCyIHICTh 0ci0, sAKi iX y4yMHWIM, a00 HEJOCSTHEHHS
HUMH BIiKy, 3 SIKOTO MO)XE€ HACTaBaTH KpUMiHAJbHA BiIIIOBiTABHICTE.

250



ToMmy Kpamie 3acTOCOBYBAaTH OLIBII IIMPOKMH TEPMIH — «3amoOiraHHs
CycniibHO Hebe3mneuHuM IistHHIMY [5, ¢. 158].

KoxHa i3 3a3HaueHMX TIIO3MLIH 3acilyrOBye Ha YBary, OCKUIBKH
JTOCTITHUKU TPOTIOHYIOTh TEPMIiHH, SKi MOXYTh OXOITUTH, K JENIKTH OCi0,
SAKi HE BHU3HAIOTBCS Cy0 €KTaMH KPUMIHAJIBHOTO IPABOIOPYIICHHS,
Tak 1 oci0 MOAO0 SAKWX BIACYTHI OOBHMHYBaJIbHI BHPOKH, IO HaOpamH
3aKOHHOI cmiH ab0 M0N0 SIKMX TakKi BUPOKH HEMOXUIHBi. OfHAaK HaHOUIBII
onTUMaNbHOIO BHAaeThcs mosmmis B. M. Kyma ta A. O. L[xoBpeGoa.
Bomaouac mosumiss M. B. Cwmittioxi ta A. A. Bo3HIoka joriyHa Imomo
TIIyMa4eHHsI TEPMiHy «3arnoOiraHHs». 3 ypaxyBaHHsIM 3a3HaYeHOro y 4. 2
ct. 343 KK VYkpainu ciin 3a3HauaTv Ipo «3arnobiraHHs AisTHHIO, IO MiCTHTh
03HAaK{ KPHMIHAJIBHOTO IIPABOTIOPYLICHHS» i SIKUM HEOOXIZHO pO3yMiTH
SK HEJOIYIIEHHS TaKWX [iSHb 3arajoM, 30KpeMa i NIIIXOM YCYHEHHS iX
MIPUYMH Ta YMOB, @ TAKOX ITPUIIMHEHHS PO3IIOYaTHX JETIKTIB.
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SOME ASPECTS OF THE LAW ENFORCEMENT
ANTI-CORRUPTION INSTITUTIONS” WORK
DURING MARTIAL LAW IN UKRAINE AND IN LITHUANIA
UNDER THE STATE OF EMERGENCY

Kulyk Kateryna Dmytrivna
PhD in Law, Scientific Fellow, Institute of Criminal Law and Procedure
Mykolas Romeris University
Vilnius, Lithuania

Fighting corruption is one of the most important areas of the sustainable
development in global perspective. Ukraine is on the anti-corruption path
since declaration of its independence and has intensified the fight against
corruption since 2014. Transparency International Corruption Perceptions
Index provides evidence of positive achievements, in particular, 8 points
score increase over the last 10 years. However, because of russian full-scale
invasion on 24 February 2022, Ukraine faced a new issue, i.e. corruption
during the martial law. The mentioned would require any state to address
double challenge at once: external aggressor and internal enemies.
Therefore, while defending its future, Ukraine continues to implement anti-
corruption measures. Lots of countries became Ukraine’s partners and
support it to accelerate the victory. Lithuania is among these countries. Due
to the full-scale aggression of the russian federation, Lithuania had
introduced full state of emergency regime on its territory, which was later
replaced with border one.

In order to comply with the requirements of the United Nations
Convention Against Corruption, Ukraine has established 5 specialised anti-
corruption institutions since 2014 (The National Agency On Corruption
Prevention; The National Anti-corruption Bureau Of Ukraine; The National
Agency Of Ukraine For Finding, Tracing And Management Of Assets
Derived From Corruption And Other Crimes (Abbr. — Asset Recovery And
Management Agency Or ARMA); The Specialised Anti-corruption
Prosecutor’s Office; The High Anti-corruption Court). These institutions
have one goal: to fight existing corruption and prevent it in the future. These
institutions work independently and have no subordination to each other.
Each institution performs its own functions.

Since the beginning of russia's full-scale invasion of Ukraine, all anti-
corruption bodies have continued to work accordance with their tasks. In
addition to their main tasks under martial law, these agencies have begun to
take measures aimed at accelerating Ukraine's victory.
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The National Anti-Corruption Bureau of Ukraine (NABU) and the
Specialised Anti-Corruption Prosecutor’s Office (SAPO) are some of the
key bodies responsible for fighting corruption in Ukraine. The National
Anti-Corruption Bureau of Ukraine is a central executive body with a special
status, which is responsible for preventing, detecting, stopping, investigating
and solving corruption and other criminal offences under its jurisdiction, as
well as preventing the commission of new ones. The National Bureau's task
is to counteract corruption and other criminal offences committed by senior
officials authorised to perform the functions of the state or local self-
government and constituting a threat to national security, as well as to take
other measures to counteract corruption as provided by law [1]. The
Specialised Anti-Corruption Prosecutor's Office, which is an independent
structural unit of the Office of the Prosecutor General of Ukraine, is
responsible for supervising compliance with the law during the operational
and investigative activities and pre-trial investigation of criminal offences by
the National Anti-Corruption Bureau of Ukraine.

The new realities of life caused by russia's full-scale invasion of Ukraine
made both investigation and criminal proceedings under the NABU’s
competence more complicated. Since 24 February 2022, these institutions
have implemented many measures to combat corruption and help the Armed
Forces of Ukraine defend the country from the aggressor: recording war
crimes of the russian federation; demining of Ukrainian territories;
investigation of corruption offences committed by senior officials;
Digitalisation of the criminal justice proceedings — eCase system and etc.
NABU officers joined the interagency Task Force project to identify assets
of russian politicians and businessmen who support russian aggression.
Totally in 2022, SAPO prosecutors sent to court indictments drawn up by
NABU detectives against 296 individuals and Armed Forces of Ukraine
received almost UAH 1.94 billion due to NABU and the SAPO work. In
particular, the funds seized as illegal benefit were transferred to the Armed
Forces through the legal proceedings [2].In 2023, detectives and prosecutors
continued to systematically expose corruption: NABU detectives and SAPO
prosecutors brought 137 people to justice in the last six months. Indictments
submitted to court against 147 people. Thus, almost a thousand people have
been brought to trial [3].

Special Investigation Service of the Republic of Lithuania (Specialiyjy
tyrimy tarnyba, STT) is a statutory law enforcement institution accountable
to the President and Parliament of the Republic of Lithuania, which detects
and investigates corruption offences, as well as develops and implements
corruption prevention measures. Reduction of the spread of corruption is
a common task of the Lithuanian state authorities and the public at large.
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STT plays a facilitator’s role in putting together anti-corruption activities
into a consistent and streamlined system.

In 2022, Lithuania scored 62 out of 100 and ranked 33rd in the list
of 180 countries. Lithuania has adopted the National Agenda on the
Prevention of Corruption. The ongoing war in Ukraine poses challenges in
the strategic sectors of national security. The sectors most exposed to the
risk of corruption are: health system, political parties, national, regional or
local authorities, various control and licensing bodies, as well as public
auctions and building permit processes. Public procurement processes are
more transparent but need improvement. Strong civil society makes
a significant contribution to transparency in Lithuania. Lithuania ranks third
in the EU in terms of trust in the anti-corruption institution.

Although the resilience of the national defense sector to corruption is
assessed high, the ongoing war in the region calls for further assessment of
the anti-corruption measures in place in order to manage the risks likely in
the future, for example, in the acquisition or development of military
equipment.

Risks associated with investments involving Belarusian and Russian
citizens and companies (acting directly or indirectly through intermediaries)
and their aspiration to establish a foothold in strategic sectors important to
national security (in particular, in energy, transport and information
technologies) are relevant, although controlled.

The anti-corruption initiatives implemented in 2022 enabled the
strengthening of measures for the formation of evidence-based anti-
corruption sentiments and anti-corruption awareness raising [4]. There is
active cooperation between the anti-corruption institutions of Lithuania and
Ukraine.

In summary, it is worth noting that the eradication of corruption is an
integral part of the successful development of any country. In the context of
martial law and a state of emergency, the process of fighting corruption is
significantly more complicated. However, anti-corruption institutions
continue to work hard to achieve a common goal — a secure future without
corruption.
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MEPEAYMOBHU KPUMIHAJIIBAIII AISTHHA,
HNEPEJBAYEHOI'O CTATTEIO 201-2 KK YKPAIHU

JlicoBebka Onena BacuiiBHa
acnipanmka Kageopu KOHCMUmyyitiHo20, MiJCHaApPOOHO20
i KPUMIHAILHO20 NPasa
Jloneyvruil Hayionanvrutl yrieepcumem imeri Bacuna Cmyca
M. Binnuys, Yrpaina

BBenennss B YkpaiHi BOEHHOIO CTaHy 3 MOYaTKy MOBHOMACIITaOHOT
30poiiHOi arpecii pd cTano MOIITOBXOM Ui aJamnTarii 3aKOHOJABCTBA 10
HOBUX BHMMOr. He OMHUHYyIM Taki 3MiHM 1 KpHUMiHajJbHE 3aKOHOJABCTBO,
30KpeMa, 3 YBEJEHHSM HOBHMX IIPaBONOPYLIEHb Ta IOCHJICHHSIM CaHKIiH
y ctepi rymanitapuoi nonomoru. Tak, 24 6epe3ns 2022 poxy BepxosHoro
Pamoro VYxpainn mnpuiinsato 3akoH Ykpainu «[Ipo BHeceHHs 3MiH 10
Kpuminansaoro Ta KprMmiHanbHOTO IpolecyanbHOrO KOAEKCIB YKpaiHu
II0/10 BiATIOBIAIBHOCTI 332 BUKOPUCTAHHS T'YMaHITapHOI JIOTIOMOTH ITijT 4ac
Iii BOEHHOTO CTaHy», sSkuM KpuMiHampHWIA Koaekc YkpaiHu (mami —
KK Vxkpaian) OyB momoBHemmit cr. 201-2 «He3akoHHE BHKOPHUCTaHHS
3 METOI0 OTPHMAaHHS MPHOYTKY TyMaHITapHOI JOMOMOTH, OJaromiiHIX
MoXepTB 200 6E30IIaTHOT TOTIOMOTHY.

3abe3nedyeHHst €heKTHBHOTO BUKOPHCTAHHS T'yMaHITapHOI TOTIOMOTH Ta
6opoTh0a i3 1l He3aKOHHUM BUKOPHUCTAHHSM € Ba)KJIMBHMU 3aBIAHHSIMH IJIS
3a0e3neveHHs IPO30POCTi Ta BiIOBINANBHOCTI Yy Il Tamysi.

Kpuminamizariss  gistaas, nependadenoro cr. 201-2 KK VkpaiHu,
BUKJIMKaJa cepell HayKOBOI CIIJIBHOTH BEJMKY KUIbKICTh AUCKYCiil. Bkasane
JIOCHIJKYBanocss y TNpamsix Takux BueHMX: A. AdmunsHa, O. [lynoposa,
M. Kwupunuko, O. Kpumesuu, O. Mapina, P. Mosuana, H. MypaBcekoi,
M. XaBpoHIoKa Ta iHIINX.
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BapTo 3a3HaunTH, IO KpUMIHATI3aIlisl € OIHI€I0 3 OCHOBHHUX YacTHUH
KPUMiHAJIbHO-TIPABOBOI TOJITHKM 1 TPOSIBISETHCS Y BU3HAHHI CYCHUIBHO
HeOe3eYHNX JisTHb KPUMIHAIBHUMH ITPABONIOPYIICHHSIMHU.

3 Teopii KpUMIHAIEHOTO TIpaBa BiAOMO, IO KPUMIHATI3aIlisd — IIe TIPOoIIec
BUSIBJICHHS CYCIUIBHO HEOE3IeYHUX BHIIB JIIOJCHKOI MOBEIIHKU, BU3HAHHS
Ha JIepXKaBHOMY piBHI HEOOXITHOCTi, MOXIUBOCTI ¥ HOIUIEHOCTI
KpUMIHAJIBHO-TIPAaBOBOI OOPOTHOM 3 HUMH Ta 3aKpilIeHHA iX y 3aKOHi IIPO
KpUMIHAJIBHY BiIMOBINANBHICTG, K 3M04nHIB [1, c. 20]. AHani3 ropuandHOi
JiTepaTypu Aa€ IMiJICTaBH CTBEPKYBAaTH, IO NpaBWIIbHA KPHUMiHAI3aIlis
Mae Miclie, MeprIoYeproBo 3a HassBHOCTI KUJIBKOX YMOB: 1) J0CTaTHS CTyMiHb
CYCIIBHOT HEOE3MEeUYHOCTI MisTHHS, 2) BiHOCHA MOUIMPEHICTh BiIINOBITHUX
JUsiHb, X THUIOBICTH; 3) MOXJIMBICTH BIUIMBY Ha MAiSHHS KPHMiHAJIbHO-
MIPaBOBUMH 3aCO0aMU ITPH YMOBI BiICYTHOCTI iHIIHX 3ac00iB OOpPOTHOH.

Kpuminamizauiss Oyab-sIKOTO MisiHHS, y TOMY YHCIl H HE3aKOHHOTO
BUKOPUCTaHHS 3 METOK OTPUMaHHSA NPHOYTKY TIyMaHiTapHOI IOHOMOTH,
OmaromifHUX TMOXKEPTB Ta 0€30IIIaTHOI JOMOMOTH, TOBHHHA BiIIIOBiZaTH
3araJIbHAUM NPHHIHIIAMHI BCTAaHOBJICHHS KPUMIiHAJIBHOI BiIITOBINAIBHOCTI.

MycnuMO KOHCTaTyBaTH, IO ICIs IOBHOMACIUTAa0HOTO BTOPTHEHHS
IIUTaHHS HE3aKOHHOTO BUKOPUCTAHHS I'yMaHITAPHOI JOIIOMOTH CTAJI0 OTHUM
13 KJIIOYOBHMX Ta 3aJIMIIAETHCH TAKUM 1 ChOTOAHI, OCKIJIBKH 31 301JbIIEHHIM
00CATiB TyMaHITApHOI TOITOMOIH, 3pOCia 1 KUIBKICTh OCIO, SIKI I[MHIYHO
HaKUBaIOThCs. Tak, KpayadaHadHroBi 3acobu MacoBoi iH(opmarrii
MepernoBHeHl iHQOpMAIli€l0 NIOA0 MPOTHIPABHUX [iif 3 TIyMaHITapHOIO
nporoMororo. OkpiM TOoro, Ha OOQIIIHHUX CTOpPiHKax IPaBOOXOPOHHUX
OpraHiB  peryjspHO  3JIHCHIOETBCS  BHUCBITICHHS Jid Yy  pamkax
PO3CITiyBaHHsl KPUMIHAIBHUX MpPaBOINOPYIIEHb, nepeadadeHux cr. 201-2
KK Vkpainu.

3acTapisie 3aKOHO/IaBCTBO y cepi ryMaHiTapHOI JOMOMOTH TPH3BOANTH
JI0 HETIOBHOTH OOJIIKYy T'yMaHITapHOiI JOITOMOTH, IO CTHMYJIO€ HEIIbOBE
BUKOPUCTaHHS Ta KPaJIDKKH, IO TAKOX YCKIATHIOE 3aJIy4eHHS TOJATKOBHX
pecypciB SIK IUIS JIIOEH, IO TTOCTPasKIali BHACTIIOK BOEHHUX [ill, Tak 1 s
oboponoszaarocti 3CY.

Buirieonucane Ma€e HaCIiIKOM 3MEHIIICHHS PIBHS JOBIPH JOHOPIB, Ta K
pe3ysbTaT — 3MEHIICHHSI MOTEHIIialy BCi€l Mepexi I'yMaHITapHOT I0TTIOMOTH.
OxkpiM TOro, 3JI0YHMHH, SKi MOB'S3aHI 13 3JOBXUBAHHAM T'YMaHITAPHOIO
JIOTIOMOT' 010, MIBUIYIOTh (akTop 301UIbIICHHS TyMaHITApPHUX KPU3 Y CBITi.

Komu B motomy 2014 poky y cxiguux perionax JloHenpkoi Ta
Jlyrancbkoi BimOyinucsl HMiITPUMYBaHI POCI€I0 CENapaTHUCTChKI IOBCTAaHHS,
OOH oromnocnna Hag3BUYaiiHYy T'yMaHITapHy CHTYyalilo, 1 MDKHapoIHi
oprasizanii HarpaBWIK B YKpaiHy ryMaHiTapHy AOTIOMOTY, 100 JOIIOMOITH
JIOISIM, SIKI TIPOYKUBAIOTh HABKOJO JIiHIi 3ITKHEHHS. Y IBOMY KOHQIIIKTI
MOCTPAXKAAIH MPUOIU3HO 3 MITBHOHM JIOEH, AKi MOTpeOyBall JOITOMOTH.
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[Toroku rymaniTapHOi gormomMoru gocsiry miky B 2016 pori B 265 MinploHIB
JI0JapiB, a 3arajibHa CymMa BHECKIB 3a BICIM POKIB 10 HUHIIIHBOI KpH3H
ckiana 1,4 minbsipra noiapiB — 1 nudpa Oyia nepeBulneHa 3a Mepur Tpu
MicsinoBHoMacmTabHoi BiitHN 2022 poky [2].

TakuM 9mHOM, BKa3aHe, HacaMIepes, CBIAYUTH MPO 3arpo3y AepKaBHIH
Oe3memi Ta IOBHOI MIpOI0 BimoOpakae HEOOXiTHICTH KpHUMiHAI3aIMii
aHAJII30BAaHOTO [iSHHSA 3 TOYKM 30pYy HOTro CyCHiibHOI HEeOe3MmeyHOCTi Ta
PO3MIOBCIOKEHOCTI.

Pazom 3 TMM, BapTO 3a3HAUMTH, L0 JIMIIE OOCTABMHHM CIPUYUHEHI
BOEHHHMM CTaHOM HE MOXYTh OYyTH KaTaiizaTopoM KpHMiHai3arlii.

Sk BimOMO, KpUMiHaJIbHA BIAMOBIMAJBHICTH € ultima ratio — KpaifHiM
3ac000M pearyBaHHs Jiep)KaBW Ha TPOTHUIIPABHI JistHHSA. 3acoOu KpuMi-
HAJIBHOI BiJIMOBiTAJILHOCTI BCTAHOBIIIOIOTHCS TIPOTIOPINIHO /O CTYIEHS
TSDKKOCTI KPUMIHAJIBHOTO IPaBONOPYILIEHHS 1 OLIBII CyBOPH KpUMiHAJIBHO-
MpaBoOBUII 3aci0 BCTAHOBIIOETBECS Ta 3aCTOCOBYETHCS TUTBKH — TOMI,
KOJIM MEHII CyBOPOro 3aco0y HENOCTaTHhO [UIi BHUKOHAHHS 3aBIaHb
KK VYxkpainu [3].

Irnopyroun ¢dakr masBHocTi y KK VYkpaimm craTteir, ski Bxe
nependavyaoTh KpUMiHANbGHY  BiONOBIiTaNbHICTG 32 TEBHI  MisTHHSA,
3aKOHOJABeIb 3HOBY KPHMIiHANi3ye iX, 3aCTOCOBYIOYHM Ti cami abo CXOXi
(hopMyJIIOBAaHHS 1 HE BHOKPEMJIIOIOYM O3HAK, SAKi Jajd O 3MOry 4YiTKO
PO3MEXyBaTH BIIMOBIMIHI KPUMIiHAJIBHI MNPABOMOPYIISHHS, 30KpeMa 3a
NpaBUJiaMd KOHKYPEHI[I cTaTeil mpo chemialbHUW 1 3aralbHUN CKIaIu
MPaBOIIOPYIIEHHSI.

Bapro BiAMITHTH, IO TiX Yac TOPIBHSHHS OKPEMHX O3HAaK CKIamy
KPUMIHAJILHOTO IMpaBornopylieHHs, nependoadeHoro cr. 201-2 KK Ykpainu,
30KpeMa, O0O0’€KTHBHOI CTOPOHHI3 CKJIaJaMH KpPUMIHAIBHHX MpPaBOIIO-
pymenb, nepenbauennx 3i cr.ct. 190 ta 191 KK Vkpainu, Buiumsae,
mo mix cr. 201-2 KK VYkpainu ta cr.ct. 190, 191 KK VYkpainn HasBHa
a0CONIIOTHA CXOXICTh O3HAK NHX CKIAMiB KPUMIHAJIHHHUX IIPABOMOPYIICHB.
Oxpim Ttoro, momosieu cr. 201-2 KK Vkpainm, nii ocib, ski He3aKOHHO
MpoAaBajil TyMaHITapHy [OMOMOrY, KBamiiKyBajwcs 3a 3arajJbHUMHU
HopMmamu cT.cT. 190 ta 191 KK Vkpainu.

TakuM  4YMHOM, pO3IJsiIyBaHa 3aKOHOJABYa HOBEJIA  CTBOPIOE
HaJMIpHICTh y CHUCTEMI YHHHOTO KPUMIiHAJIBHOI'O 3aKOHOJIABCTBA, OCKUIBKU
MEBHOIO MIpOI0 IyOIIF0€ BXKE KPUMIHAII30BaHE TisTHHS.

VY 11bOMy KOHTEKCTi, BB)KaEMO 3a JopedHe 3a3HauuTu Aymky O. MapiH,
BIIIOBITHO 0 5KOI, (PaKTHYHO BigOyJacs HE KpuUMiHAi3allis, Ha SKY
CHPSIMOBYBABCsSI 3aKOHOIIPOEKT, a JU(epeHIianisi KpUMiHAIBHOI BiAmo-
BimanbHOCTI [4, ¢. 334].
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Pe3tomyemo, 10 Ha CHOTOAHI NPABO3aCTOCOBHA IPAKTHKA PO3IIIIAE
BKa3zaHy CHTYaLilo HiJ KyTOM 30py He KOHKYPEHIIii, a TeMITOpabHOI KOi3il
HOPM.

Po3BuBatoun BKazaHe, CIIiJ 3a3HAYMTH, IO B IMOSICHIOBAJIBHIN 3alMCII
0 mpoekty 3akoHy Ykpainm «IIpo BHeceHHA 3MiH n0 KpuminamgpHOTO
ta KprMiHampHOTO MpoIecyanbHOr0 KOAEKCY YKpaiHH IOJ0 HEITbOBOIO
BUKOPHCTaHHSA TyMaHITapHO{ IOMOMOTH IIiJ dYac Iii BOEHHOTO CTaHY»
MIPOTHO3YBAJIOCH, 10 pe3yasratoM goroBHeHHS cT. 201-2 KK Vkpainu Oyne
MIOCHJICHHS BIANOBINAIBHOCTI 32 BUKOPUCTAHHS Yy Tepiof Iii BOEHHOTO
CTaHy TOBapiB T'yMaHITapHOI JOIOMOTH HE 3a ILIbOBHUM TPH3HAYCHHSIM,
IIJISIXOM BCTQHOBJICHHSI KPUMIHAIBHOI BIAMOBIAAIBHOCTI 3a TaKi Jii.

Haromictb, y koHTtekcti cr. 201-2 KK VYkpainu, BoeHHMH cTaH —
e oOCTaBMHA, IO IEPETBOPIOE aHAi30BaHE JMiSHHA Yy KBaJIiiKOBaHMI
CKJIaj 37I04HHY.

Sx nmopeuno crBepmkyioTh, O. lymopoB Ta P. MoBuan,Ha choropmHi
HEJIOJIIKH, TIPUTAMaHHI KapaHOCTI HE3aKOHHOTO BUKOPHUCTaHHS I'yMaHITapHOT
JIOTIOMOTH, OJarofiiHUX IIOKEPTB YaCTKOBO YCYBAIOTHCS 3a JIOMOMOTOIO
3actocyBaHHs 4. 3 cr. 201-2 KK (3a Takoio o3HaKoro, sIK BYMHEHHS il
MiJ 9ac BOEHHOTO CTaHy) [5, c. 111].

OxkpiM TOrO, O0OB’SI3KOBOIO O3HAKOIO IJISi MPUTATHEHHS BHHHOTO JI0
KpUMiHAJIBHOT BiJIOBIIANBHOCTI 32 HE3aKOHHE BHKOPUCTAHHS 3 METOI0
OTpUMaHHsI MPUOYTKY T'yMaHITapHOI NOMOMOrH, OJarofiiHUX MOKEPTB Ta
0e3011aTHOT IOTIOMOTHY € BUMHEHHSI TAKOT'0 JIISIHHS Y 3HAYHOMY PO3Mipi.

Tob6ro, BuHMKae riOpuaHa CHUTyaIlis, KOJIM (DAaKTHYHO OLIBLI TSHKKHH
3JI04MH — po3Tpara B 3HAUYHMX pO3MipaXx — Mae€ KapaTHCs M SIKIIe
(32 cr. 201-2 KK), HibK po3rpata B po3Mipax, sKi BiAIOBIIHO
mo ct. 201-2 KK He € 3HAa4HMM Ta, BIAMOBiAHO, OyAyTh KBali(iKyBaTH
3a CTATTSAMH KPUMIHAJILHUX PaBONOPYIICHb IPOTH BIACHOCTI.

Binrak, ynana pemakmii cr. 201-2 KK Vkpaiau He BiamoBimae 3micty
KPUMIHAJIBHO-TIPaBOBOI 3a00pOHM, afpke >KOAHMM YHHOM HE BimoOpaxkae
IACHY CycIHiIbHY HEOe3NeUYHICTh BKA3aHOTO MiSHHA Ta HiBEJIIOE Iepemy-
MOBY KpHMiHaJTi3allii.

TakuM 4MHOM, BUCHOBYEMO, IO OCHOBHHMH IEPEIyMOBAMH, IO CTAIIU
MOMITOBXOM JI0 KpHUMIiHATi3amil misHHA, nepexbadeHoro cr. 201-2
KK VYkpaiun € BBeJEHHS BOEHHOTO CTaHy B YKpaiHi Ta HETOTOBHICTh
npodiIbHOTO 3aKOHOAABCTBA JI0 OOCSATIB TyMaHiTapHOi gomnomoru. Pasom
3 THM, aHaJi3 JOIMOBHEHHsS KPUMIHAJIBHOIO 3aKOHOJAaBCTBa crarrero 201-2
KK Ykpainwu, gae mincTaBu Ui BACHOBKY, IO TAKUH 3aKOHOJIABYHN TPUHOM
HE JOLJIBHO BBaXKaTH KpHMiHAJi3ali€ro, a Juile Au(epeHLianiero Kprumi-
HaJIbHOTO MPABOIOPYIICHHSI.
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JIO MTPOBJIEMHY KPUMIHAJIBHO-TIPABOBOI ITPOTHIIT
KOPYHIIIT B3AKOHOJABCTBI TA TIPABO3ACTOCOBYI
MPAKTHIIL, IO 3YMOBJIEHA IOBHOMACIHITABHUM
BTOPIHEHHSM POCIVICbKOI ®EJEPAIIIL:
JISIXYA BUPIIIEHHS

Mesabandenko Bragncenas CepriiioBuy
207108HULL Cheyianicm-10pUcKOHCYIbm
IIpeobpadicencvka cintbcoka pada
Tlonoziscvroco pationy 3anopizvroi obracmi
M. 3anopidcocs, Yrpaina

24 mortoro 2022 poky po3MOYaBCs MOBHOMACIITAOHUN 30pOWHUI Hara
BIHCBK p¢ Ha CyBepeHHy 3eMIII0 JepkaBM YKpaiHa. B 1meil ke neHs
[Tpe3unenrom Ykpainu Oyio BHOaHO YKa3 PO 3alpOBAPKEHHS IIPAaBOBOIO
pPeKMMYy BOEHHOTO CTaHy Ha BCiii Teputopii VYkpainu, skuii OyB
migTpumanuii BepxoBroto Pamoro Vipainu. [IpaBoBuii pexuM BOEHHOTO
CTaHy HEOJHOPa30BO ITO0BXKYBaBCs. BocTaHHE NPaBOBUII PEKUM BOEHHOTO
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crany Oyno mpojomkeHo Ykazom IIpesugenta VYipainm Ne 451/2023
Bix 26.07.2023 poky 3 05 roxun 30 xBwimH 18 ceprast 2023 poKy CTpOKOM
Ha 90 nmi6 [1]. BaximBa poib y Taki CKIQJHI YacH BiIBOIUTHCS
KPUMIiHAJIbHOMY MpaBy Ta KPUMIHAIBHOMY 3aKOHOIABCTBY, SIKE 3aBXKIU
OJTHMM 3 MEpIINX pearye Ha Haq3BUYaiHI cuTyamii y nepkasi. IIpaBoBum
HAaCIIIKOM BBEJCHHS BOEHHOTO CTaHy € IIOCHJICHHS KPHMiHAJIBHOT
BiANOBIJAJIFHOCTI 32 BYMHEHHS MEBHUX KPUMIHAJIBHUX IIPABOMOPYIICHB,
HeOe3meka SIKMX OOYMOBJIEHAa BIIPOBAKEHHSAM OCOOJIMBOTO PEKUMY
y IepiKasi.

[IpaBoBe peryJOBaHHSI BOEHHOI'O CTaHy 3IIMCHIOEThCS Ha IIiICTaBi
Koncrurynii Ykpainu, 3akony Ykpainu «IIpo mpaBoBuii pekuM BOEHHOTO
crany» Big 12.05.2015 poky Ne 389-VII). BiamoigHo no 3akoHy Ykpainu
«IIpo mpaBoBHIi peKMM BOEHHOTO CTaHy» «BoeHHHMI cTaH — 11e 0COOIMBHI
NIPaBOBUH PEXUM, 1110 BBOAUTHCS B YKpaiHi, a00 B OKpeMHuX Ii MiCLEBOCTAX
y pasi: 1) 30poiiHO1 arpecii um 3arpo3u Hamamy; 2) HeOe3NmeKu JepKaBHIN
He3aJIe)KHOCTI YKpaiHu, Ii TepHTopiaibHIM IiTicHOCTI Ta mependadae
HaJaHHS BIATIOBITHMM OpraHaM JAEpKaBHOI BIaI, BIHCHKOBOMY KOMaH-
JyBaHHIO, BICHKOBHM aIMIiHICTpAIliiM Ta OpraHaM MiCI[EBOIO CaMOBpS-
JTyBaHHS TIOBHOBA)KCHb UISA BiIBEpHEHHS 3arpo3M, Bincidi 30poifHoi arpecii
Ta 3a0e3MeYeH s HalliOHAIbHOI Oe3nekm» [2, cT. 1].

Ocobnusy poib npu 8RPOBAONCEHHI HAO36UYANIHO20 MA BOEHHO20 CMAHY
cni0 HAoamu KPUMIHANbHOMY 3AKOHY, AKUU 20N06HUM YUHOM HOCUTIOE
KPUMIHATILHY 8IONO0GIOANbHICIb NPU BKA3AHUX 6UOAX pedcumic. BUMHEHHS
KPUMIHAJILHOTO TIPaBOMOPYIICHHS 3 BHKOPUCTaHHSIM YMOB BOEHHOTO
ab0 HaJA3BMYAaHOTO CTaHy, IHIIMX HAJ3BHYAHHUX TIOJAIH BH3HAETHCS
3aKOHOJIABIICM OOCTaBUHOIO, IO O0TsHKye mokapanHs (m. 11, 4. 1 ct. 67
KK VYkpaiun).

Biiina, ©e3yMOBHO, € OfHi€l0 3 HaHOLTBIIMX NpoOJIeM YyKpaiHLIB B
YMOBax NOCTIHHUX TEPOPUCTUYHUX PAKETHUX yAapiB BIHCHK p(h) MO0 MUPHUM
MicTam YKpaiHu.

OpmHak, SKIIO 3amuTaTH, SKi NpoOJIeMH IMo3a BiHHOI HaiOiibIIe
TypOyIOTh YKpaiHIIiB, TO Cepell 3a3HAYCHOro Iepeiiky 63% roBopsaTh Mpo
Kopymnuiro. Kopymilis JHIIAEThCS MOTYXKHUM TPUTEPOM Uil YKPAiHIIB 1,
kpim [Tepemoru, ykpaiHii xouyTh epeKTUBHOT 60pOTHOH 3 Kopymiieto [3].

CraHoM Ha CHOTOAHIIIHIN JEHb NPIOPUTETOM 3BHYANHO € 00OpoHa
VYkpainu. Opnak mnpoOiema KoOpymuii He 3HUKAae Yepe3 BIHCBKOBI ii,
a aKTyaJbHICTb 1IbOTO MUTAHHS JIUILE 3pOCIa.

3 ypaxyBaHHSAM HaIllOHAILHUX IHTEPECIB MIOAO MPOTHIIT Ta 3amo0iraHHs
Kopynuii Ta T pI3HMX TIpOSBIB, 3BaXAOYM Ha IOJITHKO-TIPABOBI,
reorpadivHi (perioHayibHI) Ta iHIII YMHHUKH, BepxoBHoro Panoro Ykpainn
Oyno paTudikoBaHO HH3KY MDKHApOIHHUX JOTOBOPIB B AHTHKOPYMHIIIHHIN
cdepi. Y npoMy 3B’S3Ky CIIiJl HaraJaTH Mpo Take: Mo-Tiepiie, 3rigHo 3 4. 1
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cr. 9 Koncturynii YkpaiHum, 4YMHHI MDKHapoIHI JIOTOBOpH, 3roja Ha
000B’s13KOBiCTh SIKMX HajgaHa BepxoBHotoo Panoio VYkpaiHu, CcTaoTh
YAaCTHHOIO HAIllOHAJIbHOTO 3aKOHOAABCTBA Y KpaiHu; MO-Apyre, SKIIO 3TiJHO
3 4. 2 cr. 19 3akony VYkpaimm Bim 29.06.2004 poxy Ne 1906-1V
«IIpo MixHaApOIHI JOroBOpH YKpaiHM» MIKHAPOAHUM JOTOBOPOM YKpaiHH,
SKU HAOpaB YHWHHOCTI B YCTaHOBIICHOMY IOPSAKY, BCTAHOBIJICHO IHII
mpaBwWia, HOK Ti, IO mepexdadeHi y BiAMOBIZHOMY aKTi 3aKOHOAABCTBA
YkpaiHu, TO 3aCTOCOBYIOThCA IIPaBUiIa MiXKHAPOAHOTO TO0TOBOPY [4, c. 29].

VYkpaina mignucana ta patudixysara Kpuminameny Konenmito Pamm
€Bpornu mpo 60poThOy 3 Kopymiieo Ta [{uBinbHY KOHBeHIi0 Panu €Bponu
npo 00poTeOy 3 Kopymuicto. 1li JOKyMEHTH MaroTh JIOKaJbHHUI Xapakrep.
OCHOBHMM MIXKHApOJHUM JOCSTHEHHSIM y cdepi mpotuaii kopymuii Oyio
yxBaneHHs ['eHepanpHO0 AcambOneero Opranizamii O0’ennanux Harriid
OOH mnpotu kopymii 31 xoBtHI 2003 poky. CTaHOM Ha CHOTOIHINIHIMN
JIeHb 1I¢ €IUHUNA yHIBepPCATbHUNA IOPUIUIHO OOOB’SI3KOBHH IHCTPYMEHT IS
O6opoTrbu 3 Kopymieto. B crarti 61 KoHBeHmii ixeThcst mpo Te, M0 KOXKHA
Jiep)KaBa-ydacHUIS, KOHCYJbTYIOUHCH 3 EKCIIEpTaMH, pPO3IIIAIae MOXKIIH-
BiCTh IIPOBEIEHHSI aHATI3Y TEHACHIIIM KOPYIIIil Ha CBOil TEPUTOPIi, a TAKOK
YMOB, B SKHX 3IiHCHIOIOTHCS KOPYIIIiHHI 3TOYMHHA. 3 METOI0 PO3pOOICHHS
(HACKITBKY 1€ MOXKIIBO) 3arajlbHIX BH3HAYCHb, CTAHAAPTIB 1 METOIOJIOTIH,
PO3IIISIAI0Th MOXKIIMBICTh PO3IIMPEHHS! CTATUCTUYHKUX JaHUX, aHATITHIHUX
3HaHb MMPO KOPYIILIi Ta iH(opMaIlli, y TOMy YHCIi PO ONTHMAaIbHI BUAM
NpPakTHK Yy chpasi 3anmoOiraHHs Kopymiii i OopoThOM 3 Hero, Ta oOMiHYy
HUMH 4Yepe3 MOCEpeIHHUITBO MIKHAPOAHMX 1 pErioHalbHUX OpraHizariii.
KoskHa neprkaBa — y4acHHIS PO3IJILIa€ MOXKIIUBICT 3IICHEHHS! KOHTPOIIIO
3a CBOEIO TOJITHKOIO 1 32 MPAKTHYHUMU 3aX0JaMU OOpOTHOM 3 KOPYIIII€I0,
a4 TakoX TIPOBEICHHS OINHKK I1XHBOI e(eKTWBHOCTI ¥  Ji€BOCTI.
Konkpernsanis nux IMojIoXKeHb MICTUTBCS B PEKOMEHJALINX MIXHAPOIHUX
MOHITOPMHIOBUX OpTaHi3amiii, sSKi BIPOBA/PKEHI TAaKOX 1 B yKpaiHChKE
3aKOHOIABCTBO [5].

MacmTaby TOIMMPEeHHS KOPYHIii y CBiTI Ta TOCWICHHS YyBaru
MDKHApPOJTHOTO CIIBTOBApUCTBA JIO IIbOTO HETaTHBHOTO SIBHIIA MEPETBOPUIN
KOPYIIIiIO Ha T100anbpHy npobiieMy cydacHocTi. bararo kpaiH, B ToMy 4ucii
i YkpaiHa, BBeNM B TNPAaKTUKY JEpKaBHOI MONITHKH LIMPOKUI apceHasn
3axoniB Imoao nportunii kopynuii. IIpoTe, He3BaxaiouMm Ha peanizaliro
MPOTSATOM OCTaHHIX POKIB mepea0aueHOro HOpMaTUBHUMHU aKTaMH Y KpaiHu
OaraTopiBHEBOro KOMIUIEKCY 3aXO0/IiB B AaHii cdepi (HanpHuKIiaja, CTBOPEHHS
HamionaneHOro areHCTBa 3 TIHTaHb 3amoliraHHs Kopymii, Bwumioro
AHTUKOPYNLIHHOTO Cyqy), KOpyHUis, SK 1 paHilie, CepHO3HO YCKIIAIHIOE
HOpMasbHe (YHKIIOHYBaHHS LJIOTO psiy TPOMAJCHKHX MEXaHi3MiB,
CTBOPIOE TIEPEHIKOAM Ha MNUIAXY IPOBEAEHHS COLIAIBHUX II€PETBOPEHB
i maBUIIEHHS e(DeKTUBHOCTI €KOHOMIKH, BUKIIMKAE B CYCIIIIECTBI CEPHO3HY
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TpUBOTY, POpPMYE HEIOBIpY J0 AEPXKABHUX IHCTUTYTIB, a TAKOX 3YMOBIIOE
(opMyBaHHS HEraTMBHOTO IMIJDKy YKpalHM Ha MDKHApOAHIH apeHi
[6, c. 41].

[Mepemora YkpaiHu Mae OBl CKIaJOBHUX — 3aBJaHHSA BOEHHOI ITOpPa3KH
30BHIIITHBOMY BOpOTY, CTaHOBJICHHS YKpaiHM $K BUIBHOI Ta 3aMOXHOI
kpaign. /g 000X CKIAZOBHX CBOOOAA BiA KOPYIII Mae KPHUTHIHE
3HaueHHA. CBoOOoma Big KOpynmii Moxke OyTH IOCATHYTa 3a paxyHOK
MOEAHAHHSA e(QEeKTHBHOTO 3amo0iraHHs KOPYMIii Ta HEBiABOPOTHOCTI
[IOKapaHHsI 3a Hef.

JlepxaBHa aHTMKOpynuiiiHa mnporpama Ha 2023-2025 pp. (JAID) —
e OJWH 3 He0araTb0X KOMIUICKCHHX TOKYMEHTIB, IO MAlOTh BiAIMOBIIbL
Ha THTaHHS IIpO Te, SK HAJAIITYyBaTH JepXaBy OyTH e(eKTHBHOIO.
BukoHaHHS i€l MporpaMu J03BOJMTH 3a0€3MEYUTH CHCTEMHICTB 1 CKOOp-
JMHOBAHICTh JEp)KaBHOI aHTUKOPYIIIHHOI TOJITHKH, aJUKe HaBiTh KOpHC-
HHAMHM, aj¢ emi30guYHUMU 1 O€3CHCTEMHHMMM 3aKOHOJABYMMU iHiIlia-
TUBaMU HE MOXHa 3a0e3Me4YnTH e(PEeKTUBHICTh AepkaBH B ItoMmy. CTiliki
JIEMOKpaTHYHI IHCTHTYMIi — e HeoOXiTHa yMOBa IePeMOTH HaJl 30BHIITHIM
BoporoM. BukoHaHHS porpaMu JOMOMOJKE JIIKBITyBaTH MPUIHHN KOPYTILIi,
a He jmmie Ooporuck 3 11 Hacmiakamu. [Ipo 1e 3a3maumB ['omoBa HA3K
Onexcanap HosikoB. 3 muMm ciig moroauTrch. Ciil TakoX ITOTOTUTHCH
3 aymkoro I'omoBu I'pomancekoi pamu mpu HA3K Karepunoro Bytko, sika
3ayBaKMja, M0 BillHA JIMIIE TMiACHIMIA HEOOXIIHICTh MPUCKOPEHHS
0OpOTEOM 3 KOPYIIEI Ta peai3allif0 CTPATEriYHUX JAOKYMEHTIB, 1 IO
HEOOXiTHO MAaKCUMaJbHO MPUCKOPUTH BHUKOHAaHHA AHTHUKOPYHLIHHOT
nporpam# Ta crparerii [7].

TakuM YHHOM, HE3BaKAIOUM HA MOBHOMACIITAOHY 30pOWHY arpeciro
BificbK pd 24 mrororo 2022 poKy Ta TpHUBAIOUMil MPABOBUN PEXXUM BOEHHOTO
CTaHy Ha Bcii Tepuropii YkpaiHu, OopoThOa 3 KOpymumiero Mae OyTH
3a0e3meucHa HAJNICKHUM YHWHOM, OCKUTBKH 1€ MiAHIMA€e iMiDK JepikKaBd
Ykpaina nepes iHO3eMHAMH ITapTHEPAMHU.

Crnig TakoXX 3a3HAYHTH, IO KOPYIMIiA — IIe MPaBOBHI HITiMi3M, TOOTO
nedopMaiiiHui CTaH TPaBOCBIIOMOCTI OCOOHM, SIKMH XapaKTepU3yeThCs
YCBIJOMJIGHMM  ITHOPYBaHHSIM BHMOT  3aKOHY, IIIHHOCTeH TIpaBa,
3HEBAXJIMBUM CTaBIICHHSAM JI0 MPAaBOBHUX MPUHIMOIB 1 Tpagumiid. Takum
YMHOM OCHOBHHMMH INPHYMHAMH KOPYIIi € HEeJOCTaTHI piBEeHb MPaBOBOI
KyJIBTYPH Ta CBiZIOMOCTI.

Opranamu, $Ki HaJIUICHI TOBHOBOXCHHSIMHU 3IIHCHIOBATH OOPOTHOY
npotu kopynuii B YkpaiHi, € oprann HamionansHoi momiuii VYkpainw,
OpraHd TpOKypaTypH, opraHu HallioHaJIbHOTO aHTHUKOPYNLIHHOTO OI0pO
VYkpainu, a Takok HarioHampHe areHTCTBO 3 TUTaHb 3aII00iraHHsT KOPYIIIIii.
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PO3ME’KYBAHHS HE3AKOHHOI'O 35AI'AYEHHSI
TA JIETAJIIBAIIIL MAWMHA Y ®OPMI HABYTTSA

IManaix Irop BacuiaboBuy
acnipanm Kageopu KpUMIHATLHO-NPABOBOT NOATMUKU
Hayionanvuuti ropuouunuii ynisepcumem imeni Apocrasa Myopozo
M. Xapxis, Ykpaina

B crarti 368-5 KK VYkpaiau cdopMysapoBaHO KpHUMiHAIBHO-TIPABOBY
3a00pOHY HE3aKOHHOTO 30araueHHs — Ha0yTTs! 0C00010, YIIOBHOBKEHOIO Ha
BUKOHAHHS (QYHKUIH JepkaBd a0 MICIIEBOrO CaMOBDSAYyBaHHS, aKTHBIB,
BapTICTh SKMX OibIlle HDX HA INICTh THCSY ITSITCOT HEOINOJATKOBYBaHHX
MiHIMYMIB noxomiB TpomansH (mami — HMJII) mepeBumye il 3akoHHI
noxomu. Ilpum mpomy 3rimHo m. 2 IlpuMiTKM 10 BKa3aHOI CTarTi,
mig HaOyTTSAM aKTHBIB PO3yMie€ThCS iX HAOYTTA y BIACHICTH 5K 0e3-
MOCepEeTHRO 0CO00I0, YIIOBHOBAKECHOIO HA BUKOHAHHS (YHKIIN JepKaBH YU
MICIIEBOTO CaMOBPSIIyBaHHA, TaK 1 3a ii JOPYYEHHSIM iHIIOI (i3UYHOIO YU
IOPUANYHOI0 0CO0010, a00 MOXJIHMBICTH AT OCOOH, YIIOBHOBaXCHOI Ha
BUKOHAHHS (QYHKIH Jep)KaBH 4M MICIIEBOI'O CaMOBPSIyBaHHS, MPSMO YU
OMOCEPEAKOBAHO BUMHATH IOJ0 TAKHUX AaKTUBIB Jii, TOTOXKHI 3a 3MICTOM
3/IHCHEHHIO TIpaBa PO3NOPsIKeHHsT HUMH [1].

Bukopucrannit B qucnosunii cr. 368-5 KK Ykpainu Tepmin «HaOyTTsD»
sycrpivaerbess 1 B cr. 209 KK VYkpaiHu ans BHOKpEMIJICHHS OJIHOTO
i3 croco0iB BUMHEHHS JiSIHHS, SIKEC CTAHOBUTH 00’ €KTHBHY CTOPOHY CKJIAIY
neramizamii (BiAMUBaHHS ) MaifHa, OJeP>KaHOTO 3IOYHHHNM IUITXOM.

JUii yHUKHEHHS KOJi3iii 3acTOCYBaHHS BKa3aHMX HOPM HEOOXiTHO
BUSBATH PO30DKHOCTI MiK HHMH. BOadaeThcs IOIUIEHUM BIiATIOBiTHE
pO3MeXyBaHHS IPOBECTH SK 3a €JIEMEHTaMH CKJIaxy, Tak 1 3a ix
MIPU3HAYCHHSM B CHCTEMI KPUMIHAIBFHOTO 3aKOHY.

B HaykoBi#l miTeparypi 3a3HaYa€ThCH, II0 OCHOBHHM Oe€3MocepemHimMm
00’€KTOM KpPHMIHAJIBHOTO IPaBONOpYIIeHHs, mepeadayenoro cr. 209
KK VYkpainu, enopsaok 3aiHCHEHHs I'OCIIONAPCHKOI JisUIBHOCTI, BCTaHOB-
JICHUI 3 METOI0 IMPOTHAIl 3ay4eHHI0 B E€KOHOMIKY MaifHa, O/Iep»aHOoro
3JI0YMHHMM IUIIXOM, @ TAKOX BYMHEHHS IMBIJIBHO-TIPABOBUX MPAaBOYMHIB
B YaCTUHI BUKOPHCTaHHS MaiiHa, HE IOB’S3aHOTO 3 TOCIOJAPCHKOIO
nisutbHICTIO [2, ¢. 687]. HartomicTe, BOa4aeThes, MO OCHOBHHUU Oe3moce-
penHiii 00’€KT HE3aKOHHOTO 30aradeHHsOXOILUIIOE O0’€KTH BCIX KpHUMi-
HaJIbHUX MPaBOIOpYIIEHb myOsiuHoro cekropy 3rigHo KK Vkpainwm,
VYMHEHHS SKHX MOXKEe NPUHECTH I CIEIiallbHOTO Cy0’ €KTa HE3aKOHHE
30UTBIICHAS MAHOBUX (MaTepiajJbHHUX) aKTHBIB, Y TOMY YHCII POIOBHIA
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00’€KT, SKHHA CTAaHOBUTHCYCIUIbHI BIIHOCHHH IIOJO TOCIOJapPCHKOI
nisutbHOCTI [3, ¢. 275]. O0OB’SI3KOBOKO O3HAKOIOCKIAJIB BKAa3aHUX KpUMi-
HaJIbHHUX TIPaBOIOPYLICHb € MpenMeT— MaiHo (aktuBu). OnHAK, SKIIO IS
HE3aKOHHOTO 30aravyeHHs B IepIIy 4Yepry BaXkJIMBa BapTIiCHA XapakTe-
pPHCTHKA TIpeAMeTa 3JIOYMHY — WEpPEeBUIICHHS BapTOCTI AaKTUBY Haj
3aKOHHMMH JOXOJIaMH TI0CaoBoi ocobuOimpme Hibk Ha 6500 HM/T,
TO TMPEeIMETOM Jeramizamii € MaifHO moAo0 SKoro (akTHYHI OOCTaBUHH
CBIIYaTh Mpo HOro ojepsKaHHS 3JIOYMHHUM HursixoM. Kpim toro, mpemmer
UX 3JI0YMHIB Ma€ W CYTHICHI BIAMIHHOCTI, a/K€ aKTUB y HE3aKOHHOMY
30araycHHi BKJIFOYA€, CEpPel IHIIOIr0, IOCIYyTH, OOCAT 3MCHIICHHS
(hiHaHCOBUX 3000B’s3aHb, YOrO HEMae NpH JIeraisailii, ae MpeaMETOM
€ BUKIIOYHO MaiiHO. OO’eKTHBHA CTOpOHA iX CKJaJiB, HE3BaXAlOYH Ha
MEBHY CXOXicTh, Mae 1 po30ikHOocTi. Y cr. 209 KK BoHa BH3HaucHa
ANBTEePHATUBHUMHM, KpiM HaOyTTs, opMaMu, sIKi 3aKpilUleHi B JTUCIIO3MIIT
miei Hopmu. [lpm mpoMy Tpu He3aKOHHOMY 30aradyeHHIHAOyTTS MaifHa
(y o¢opmax,Bm3HaueHux B mpuMitmi go cr. 368-5 KK) moxe Oytu
pe3yIbTaTOM KPHMIHATBHO-IPOTUIIPABHOTO JisSHHS, INO NMPE3IOMYEThCS YH
SBIISIE COOOI0 YMHCHY CYCIUIBHO HeOe3ledHy [if0, HE3aKOHHICTh SKOi
BHM3HAYA€THCSI HA MOMEHT 11 BumHeHHs. [Ipm neramizamii x mixm HaOyTTIM
MaiiHa, OJEP)KAaHOTO YHACHIZOK BYMHEHHS MPEAUKATHOTO 3JI0YHHY,
MOTPIOHO PO3YyMITH OTPHUMAaHHS TAaKOro MaiiHa BUHHOIO 0c00010, siKa
YCBIZIOMITIOE HOTO BIIMOBIIHE MOXOHKCHHS, THM YH IHIIAM OIUTATHUM YK
0e301IaTHUM cocoOoM (KyIIiBIIs, OTPUMaHHS B OOMIH Ha iHII MpeaMEeTH,
NPUAHATTS SIK OIUIaTa 3a HaJlaHi MOCIyru ab0 BUKOHaHy poOOTY, OfepKaHHs
SK TMOJAapyHOK abo sk mmara 3a Oopr Ttomo) [2,c. 691]. BimgminHOCTI
B O0’€KTHBHINl CTOpPOHI BKa3ylOTb 1 Ha BIAMIHHOCTIB Cy0’€KTi IHX
KpUMiHAJBHAX NpaBonopymens. lLle crocyeTbecs He Jmme TOro, MI0
B HE3aKOHHOMY 30araueHHi Cy0’€KT creliabHAN — 0co0a yIOBHOBaXKEHA Ha
BUKOHAHHSA (YHKIIH JepKaBU UM MICIEBOTO CaMOBDSIYyBaHHS, amnpH
Jeramizamii — 3aranpHUM (X0odYa Ie TakoKk Moxke OyTth i ocoba, HamijeHa
BKa3aHWMH BuIe QyHKIisME). KirodoBa BiqMiHHICTE cy0’€KTa B iHIIOMY:
Cy0’€KT HE3aKOHHOTo 30araueHHs MpH caMo30aradeHHi i MPe3roMyeMOro
(penuKaTHOTO) 3J0YMHY CIIBNANal0Th, B TOH 4Yac SIK TNpH Jeramizaiil
y (opMiHaOyTTss MaiiHa Cy0’€KTH NPEAUKATHOIO 3JIOYMHY 1 Jjeraiisarii
PI3HSTHCS, iHINE PO3YMiHHS, BOAYaeThcs, CyNEpeuUuTHME CYTi Jeraiizamii
MaiiHa. 3a Cy0’€KTHBHOI CTOPOHOKO 3a3HAaucHi 3JI0YMHU HE MAaloTh
BiZIMIHHOCTEH — 00M/IBa MOXKYTh OyTH BYMHEHI JIMIIE 3 IPSIMUM YMHUCIIOM.
Bukianene Buiie 103BoJIsiE 3pOOUTH BHCHOBOK IIO/0 MICIS 1 PO IIUX
KPUMiHAJILHO-TIPAaBOBHUX 3a00pOH B CHCTEMI KPUMIHAIBHOTO 3aKOHY. Xoua
BOHU 1 HaJeXaTh 10 EJIEMEHTIB 3aBEepIIAILHOIO pyOexy KpHUMIHAIBbHO-
mpaBoBoi mpoTHnii (0OpOTEOM) 3 KOPYHIIHHAMH IPaBOMIOPYIICHHIMU
[4, c. 231, 233, 234], xpuMmiHagbHO-TIPaBOBa 3a00pOHA HE3aKOHHOTO

265



30araueHHsl CHpsSMOBaHa Ha 3a0e3le4eHHs BiANOBIAAIBHOCTI 3a JAaTEHTHI
3JI0YMHM BYMHEHI B MHHYJIOMY, HAcliKW (pe3ysibTaTh) SKUX Yy BUIIIAIL
aKTUBY, IO HE BIJIIMOBIJA€ 3aKOHHUM JOXOAaM CIICI[IaIbHOTO Cy0’€KTa,
BUSBIICHI Mi3HIMIE3aBISIKH IHAWKATOpaM KOPYIIii; SK MpaBWIO, y4acTh
TaKOTO MaliHO Y IIMBUTFHOMY 000pOTi 0OOMexeHa 3a0e3eUeHHSIM OCOOMCTHX
moTped Ta IHTEpeciB CHEmiaJhbHOTO Cy0’€KTa Ta ONM3BKHX #HoMmy ociO.
HatomicTp, KpuMiHambHO-TIpaBOBa 3a00poHa Jeraii3amii cCopsMOBaHa Ha
HEIOMYIICHHS TOTPAIUITHHS B E€KOHOMIKY «OpyAHHX» TpoIed i MaifHa
IISIXOM HOTO «3HEPYXOMJICHHS» 1 CTSATHEHHS B JOXIA JAEpXkKaBH, IO
3a0e3redye HE JIMIIE NPUTATHEHHS BHHHUX JO BIAMOBIZaIBHOCTI,
a W ynepepkeHHs BUMHEHHS 3JI0YMHIBYepe3 iX Hee()eKTHBHICTH Y 3B’S3KY
3 HEMOKJIMBICTIO MOJAJBIIOTO BUKOPUCTAHHS PE3YJIBTATIiB — MaTepialbHUX
Ta (DiHAHCOBHUXAKTHUBIB, OTPUMAHHUX 3JOYMHHMM LUIIXOM. OTXKe, KOXKHA
3 TaKuX 3a00pOH BUKOHYE CBOI 3aBJaHHA Ta (yHKIIi, a IpaBo3acToCcyBayB
3aJIe)KHOCTI BiJl BCTAHOBJIEHNX (DAaKTHYHUX OOCTaBHH ITOBHHEH 3a0€3MEYUTH
iX Haje)XHe BHUKOPHCTaHHS s OOpoThOM SK 3 KOPYNUIIHHUMH, Tak
1 3 IHIIMMU 3II0YMHAMH 3aTalIbHOI KPUMIHAIBHOI CIIPSIMOBAHOCTI.

He BukifoueHaogHOYacHA HAsBHICTBB [isIX OCOOM, YHOBHOBa)KEHOI Ha
BUKOHAHHS (PYHKIIiH Iep>kaBU Y MiCLIEBOTO CAMOBPSAYBaHHIO3HAK KOXKHOI
3 BIANOBIAHWX KPHUMiHAIBHO-TIPABOBUX 3a00pOH, HANpPUKIAN, KONH Taka
ocobaHa0yBa€ aKTHB, BApTICTh SKOTO MEPEBUIIYE T JIEranbHUi JOXi OLIbII
sk Ha 6500 HM/II' i ipu 11b0MY YCBIZIOMITIOE 3JIOUYHHHE HOTO MOXOKCHHS
(npunOaHHs aKTHBY 3 YCBIJIOMJIICHHSIM, IO JJIsi MPOJABLs BiH CTaHOBUB
NpeAMETHENPABOMIpHOT BHUroAM). SIKIIO IHIIMM M[UISXOM HE MOXIIHBO
pO3B’si3aTH KOHKYpEHWio KBamiikamii LUX HOPM, Ha HaNly JyMKY,
KpHUTEepieM OOrpyHTOBaHOCTIKBasi(ikamii Moxe OyTH OLiHKa CyCHUIBHOT
HeOe3eKkn BUMHEHOTo, sika, Ha nyMKy M.I. ITanosa ta C.O. XaputoHoBa,
«€ (hyHZaMEHTAILHOIO Ta HA/I3BUYANHO BaXKJIMBOIO COIIAJIbHOIO (MaTepiaib-
HOIO) 03HAKOI KPUMIHAJIBHOTO MPABOMOPYIIEHHS SIK JISHHS, IO 3aIO/iI0€
YU CTBOPIOE PEajbHY 3arpo3y 3aIloisHHS MIKOIW» 00 €KTy KPHMiHAIBHO-
mpaBoBoi oxopoHH [5, c. 14]. TToxigHO!O Bix cycminbHOT HEOE3MEKH €, cepen
IHILIOTO, O3HaKa KPUMIHAIBLHO-NPABOBOI KapaHOCTI MisIHHS: IO BHILE
CTYIIHb CYCIIJIBHOI HEOE3MEYHOCTi, TO TSDKYMM € TOH YW IHIIHWE BHI
KPUMIHAJILHOTO MPABOIOPYIIEHHSI CYBOpPIIIMM CTYMHiHb HOro KapaHOCTI
[5, c. 18]. Ockinbku 3a BHIIICHABEICHUX OOCTaBUH JiSTHHAM OCOOHM 3aBJa-
€TBCAIIKOJA PI3HUM 00’€KTaM KPHMiHaJbHO-TIPABOBOI OXOPOHM (Pi3HUM
rpynaM CyCHUIBHMX BIJIHOCHH), TOOTO WHAeTbcs Npo Okl 1CTOTHHUH
XapakTep CycHibHOI HeOe3neku, OoOrpyHTOBaHICTh KBallidikamii Takoro
HistHHS ~ Oe3mocepenHbO — IMOB’s3aHa3  HOr0  KPUMIHAIBHO-TIPAaBOBOIO
KapaHiCTIO, TOOTO CaHKIII€I0 KpUMiHAIBHO-TIPABOBOI HOPMH, sIKa Iiepeoavae
OimpIn cyBOpwiA BHI 1 Mipy MOKapaHHS. TOMy BCTaHOBIICHI B TaKOMY
KPUMIHATFHOMY IMPOBAKEHHI (PaKTU9IHI 00CTaBUHHM, IO MOXYTh CBITUHTH
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PO TOBTOPHICTH, MONEPEAHIO 3MOBY I'PYNHU OCI0O YM OpraHi3oBaHOI TPYIIH,
BEJIMKHIA 49X OCOOJIMBO BEIHMKHIA pPO3Mip, 1, BIONOBITHO, BIUIMBATH Ha
MOXJIMBHI BHA 1 po3MmipocHOBHOro mnokapaHus 3a cr. 209 KK VYkpainu,
JO3BOJSIIOTH 32 IIMM  KPHUTEPIEMPO3MEKYBAaTH 3aCTOCYBaHHS  TaKHX
KpUMIHATBHO-TIPAaBOBHX 3200poH. BpaxoByrounm, mocankmis cT. 368-5 KK
nependavdae OCHOBHE TIOKapaHHS Y BU/II T030aBJICHHS BOJIi HAa CTPOK BiJX 5 10
10 poxkiB, yumie cankiis gactuau 3 cT. 209 KK Vkpainu, sika BU3HaYae 110
HOPMY SK OCOONMBO TSDKKE KpHUMiHAbHE IPABOMOPYUICHHS 3 BiJINOBI-
JTATBHICTIO 32 OCHOBHUM TTOKapaHHIM y BHI Big 8§ 10 12 pokiB 1mo30aBiIeHHS
BOJII BKa3y€ Ha NPUBAIIOBAHHS OCTaHHBOI 3a KOHKYpeHLil ix kBawidi-
kauii.3rigHo 1. 2 [pumitku go cr. 209 KK Ykpainu nig oco0nmBo BeIHKUM
PO3MIpOM PO3YMIETHCSl TIEPEBUILEHHS BapTOCTI JIETAIi30BAHOTO MaifHa Ha
18 000 HMT', mo y 2023 poky nepepumrye 24 156 000rpH. 3 ornsiay Ha Te,
o JUIsl KpUMIiHAMI3aIil AisTHHANpEIMET HE3aKOHHOTrOo 30aradeHHs Mae
nepesumyBata 6500 HMJII', mo y 2023 pomi cranoButs 8 723 000 rpH,
(hakTHYHO BapTICTh aKTWBY Oyne BWU3HAYAIBHOIO s KBamiikarmii mi
ocobu: B Mexax Big 8 723 001 rpH.m0 24 156 000 rpH. BKIFOYHO MOKIIHBA
kBamiikaris 3a cr. 368-5 KK Vkpainu, a 3a OUIBIIOT BapTOCTI Ipeamera
3nmouynHy — 4. 3 cr. 209 KK Ykpainu. Kpanidikauis x gistHHS ocobu 3a 4. 2
ct. 209 KK (cankiis sxoi mepenbadae OCHOBHE TIOKapaHHS BimS 70 8 pokiB
M030aBJICHHS BOJII), 32 03HAKOK BEJIMKOro po3mipy MaiiHa (0iabm sk 6 000
qo 18000 HMJAI) samicte cr. 368-5 KK VYkpainum npu KoHKypeHii
kBaniikariii BKkazaHUX HOPM, HE BIINOBIAaTHME POJIi KaTeropii CyCHiibHOT
HeOe3MeKH AisTHHS, siKa 0e31mocepeIHbO OB’ sI3aHa 3 KpUMiHAIBHO-TIPABOBOIO
KapaHicTio octaHHboro. OTXe, IpU KOHKypeHuii kBanigikamii 4. 2 cr. 209
icr. 368-5 KK VYkpainu nepeBara mae 0ytu Hajgana ct. 368-5 KK Ykpainu.
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[OJ10 INEHTU®IKYIOYUX O3HAK 3JIOYUHHOI
BE3IISIJIBHOCTI Y COEPI EKOJIOTTYHOI BE3IIEKH

Hoaimyxk Cepriii I'ennaniiioBuy
3000y8au cmyneHs 0okmopa Qinocogii
8i00iNy npobrem KPUMIHAIbHO20 Npasa,

KpUMinonoeii ma cyooycmporo
Incmumym oepoicasu i npasa imeni B.M. Kopeyvkozo
Hayionanvnoi akademii nayx Yxpainu
M. Kuis, Yxpaina

[Mpouecn rnobamizamii Ta CycHiUTBHHX TpaHchOpPMAIi ITiIBUIIMIN
MIPIOPUTETHICTh 30€pEeKeHHS TOBKILIA, a OTXKe, NOTpeOyroTh Bil YKpaiHu
BXKHUTTS TEPMIHOBHX 1 Hi€BHX 3axoniB. OJHUM i3 TaKWX 3aXOMiB Ma€ CTaTH
YIOCKOHAJICHHS CHUCTEMH 3amo0iraHHs KaTtacTpod TEXHOTEHHOro Ta
MPUPOTHOTO XapaKTepy B YCiX cdepax eKoJIOTIYHO PU3HUKOBAHOIL AisTEHOCTI.

Taka misTBHICTE, SIKE € IPKEPEeIoM IiIBUIIEHOI eKOIOTidHO1 Hebe3mneKH,
3IaTHA TEPETBOPIOBATH O0’€KTH JOBKULIA BHACHIAOK il CTUXIHHUX CHII
NpUpOIU a00 TEXHOTeHHOI pPyWHIBHOI JIii Ha EKOJOTiYHO HeOe3neyHHui
00'€eKT, II0 BHMAara€ 3acTOCYBaHHS [0 HBOTO KOMIUIEKCY BIiIMOBIIHHX
3aX0/liB, 30KpeMa «i30JIALiD» Takoro 00'€KTy BiJ JIOAWHH 1 CYCHIIBCTBA,
IHIIUX TPUPOJHUAX CUCTEM IUISTXOM BCTaHOBJICHHS CIIEIiaIbHOTO TIPAaBOBOTO
peXUMy, HeWTpamizamii Ta JikBigamii JKkepen HeOe3MeKkn ToIo. 3Ba)ardn
Ha peabHICTh 3arpo3 3aro/(isTHHs CYTTEBOI, YaCTO HE BIIHOBJIIOBAHOI KON
JKUTTEBO BAXIIMBHUM iHTEpecaM JIFOMHH, CyCITUIECTBA Ta JA€p>KaBH BHACIIJOK
€KOJIOTIYHHX KaTacTpo( HEOOXiIHICTh BHKOHAHHS IOBHOBaKEHb 0COOaMM,
Ha SKMX TOKJIA/ICHO BiJNOBiAHI 00OB'A3KH B Cy4acHHX yMOBaxX BHCTYIAIOTh
OTHUMH 3 HalOIJIbII aKTyaIbHUX COLIaTBHO-TIPABOBUX MPOOIIEM.

3mounHHa OE3MiSUTBHICT TaKWX 0Ci0, MOTypaHHS EKOJIOTiYHO Hebe3-
MEYHIN MOBEAIHIIl B yMOBaX II00aabHOI €KOJIOTIYHOI KPU3K Ta MaCIITa0HO1
€KOJIOTIYHOT 3JIOYNHHOCTI CTAHOBUTH 3HAYHY CYCHIUIbHY HEOEC3IEKY.

AHani3 BiINOBIIHUX KPUMIHAIBLHO-IIPABOBUX HOPM i3 TO3UIIT CHCTeM-
HOTO MIJXOAy HajadM apryMEHTH /sl BHOKPEMJICHHS 3J0YMHIB JaHOT
KaTeropii y BiZIHOCHO CaMOCTIHHY IpyIly, IO CHPUSTHME X KOMIUIEKCHOMY
JOCTIDKCHHIO Ta yIOCKOHAICHHIO. HasBHICTh CHUTBHHUX JJIs 3JI0YHMHIB, MO
HOPMaTHBHO YTBOPIOIOTh 3JI0YMHHY O€3IisUIBHICTH Yy c(epi eKoJoriuyHol
Oe3reky, KpUMIHOJIOTIYHMX 1 KPUMIHAIBHO-TIPABOBMX O3HAK Jla€ IIiJICTaBU
Juisl igeHTHdIKamil iX SIK OKpEeMOro pi3HOBHJY EKOJIOTIYHOi 3JI0YHMHHOCTI.
O3HakaMu, OI0 J03BOJTIOTE BHOKPEMHTH KPHUMIHAIBHI TPAKTHKH TaHOI
KaTeropii y BiTHOCHO CAaMOCTiHY TPYIIY, €:
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— CcHuIBHUH 00’€KT IocsraHHs, TOOTO CYCIHiJIbHI BITHOCHHHU Yy cdepi
€KOJIOT1YHOT Oe3reku (Ha 3arajJbHOMY Ta JIOKAJIbHOMY PiBHAX);

— XapakTep MocsAraHHs Ta crocid Horo BUMHEHHS y (opMi 3II0YMHHOI
OesmismmpHOCTI  (a00 ok 3MimaHoi Oe3isUTBHOCTI), IO IEPEBaXKHO
MPOSIBISIETBCS. Y 3JMIOYMHHOMY TOTYpaHHI  €KOJIOTIYHO  HeOe3MeuHin
IiSUTBHOCTI  (370YMHHA O€3MLUIBHICTE MAaTHME MICIe W Yy BHIAJAKY
€KOJIOTIYHO He0e3MeyHOi CUTYyaIlii MPUPOIHOTO XapaKTepy);

— 0cOOIMBOCTI MOBEIIHKH, IO TOJATAE BUKIIOYHO Yy HEBTPYYaHHI B
PO3BHUTOK €KOJOTIYHO HeOe3MmeyHoi CHTyallil Ta He3acTocyBaHHI (abo ik

— KpUMIHaIBHO-TIpaBOBa (opMaiizalist MdisHb, IO Y CYKYHHOCTI
YTBOPIOIOTh 3JIOYMHHY O€3MisUIBHICT y cdepl eKOJIOriuHOI Oe3nmekH, sKi
BiJIIOBIJTHO JIO CaHKIIii HOPM, IO BCTAHOBIIIOKIOTH BiIMOBITATBHICTH 3a X
BYMHEeHHs, y po3yMiHHI cT. 12 KK Ykpainn «Kinacudikamiss KpuMiHaIEHIX
mpaBonopymieHs» [l] BIOHOCATBCS 1O B3TOYMHIB (2 HE KPUMiHAIBHUX
MPOCTYIIKIB);

— CTaTyCHO-TIPaBOBI ~ O3HaKM OCi0, SKi BYHHAIOTH 3JIOYUHHY
Oe3misTbHICTE y cdepi exosorigHoi Oesmexn (mpodeciitHo-ocamoBwii
craryc ocobu, B KoMy (ikcyeTbes 11 comianpHe, EKOHOMIYHE Ta
BHPOOHUYO-TEXHIYHE CTAHOBHIIIE);

— TMOXIOHICTh CY0'€KTHOTO CKiIaay (HAsBHICTH CIELIabHOTO Cy0’ €KTa
3JI0YMHY — 0COOH, Ha SKY MOKJIAJCHUN CIeI[iaIbHUI 000B’SI30K HMPOTUIISITH
PO3BUTKY €KOJIOTIYHO HeOe3neyHol cuTyallil; ocoOH, Ha sKy MOKJIaJeHI
00OB’SI3KM 3 TPOBEJCHHS [E3aKTUBALIHHUX YM IHIIMX BiJHOBJIIOBAILHHX
3aX0/iB IMOJO JIKBijamii abo yCyHEHHS HACHiJKIiB EKOJIOTIYHOTO
3a0pyaHEHHs, CIy)k00BOi o0ocoOHM, sKa BIAMOBIAadbHA 32 TOJAHHSA
BIZIOMOCTEHl TIpO €KOJIOTIYHMH CTaH 1 3aXBOPIOBAHICTh HACENICHHS;
CICIiabHO BIJMOBITATBFHOI 0COOM MOPCHKUX Ta MOBITPSHHUX CYACH a0o
IHIINX 3ac00iB 1 CTIOpy[I, 0 3HAXOAATHCS B MOpi; 0COOH, IO BiAMOBiNAE 3a
eKCIUTyaTallil0 TEXHOJOTIYHNX YCTaHOBOK a00 IHIHX JKepen HeOe3NeKH B
30H1 O€3MeKHN);

— TOXIOHICTH CIIPSIMOBAHOCTI Ta MOTHBAIIIT 3I0YMHHOT MOBEIIHKH.

OmnepyBaHHsl 3a3Ha4€HHMMH O3HAKaMH HAJa€ 3MOTY OKPECIHTH KOJIO
KPUMIHAJIBHUX MTPAKTHUK, SIKI BAPTO PO3MIIAJATH Y NEBHINH CHCTEMHIH €JHOCTI
SK OKpEeMHIHl 00’€KT KpPUMIHOJOTIYHOTO aHali3y Ta 3alpoIlOHYBaTH
aBTOPCHKUI BapiaHT CHCTEMH 3JIOYHMHIB, 10 BYMHSIOTHCS HIISIXOM
0e3misITbHOCTI y cepi eKoIOorigHOT Oe3IeKH, 10 SKUX BaPTO BIHECTH:

— HEBXUTTS 3axXOAIB IIOXO JIKBIZAmil HACHIAKIB €KOJOrIYHOIO
3abpyanenss (ct. 237 KK Ykpainn);

— TIpUXOBYBaHHA a00 TMEPEeKpPyYeHHs BIJOMOCTEH IPO EKOJIOTIUYHHMH
cTaH abo 3axBoproBaHicTh HaceneHHs (cT. 238 KK Vkpaiuwn);
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— 3a0pymHEHHS MOpS Y YaCTHHI HEMOBIJIOMIICHHS — CICHiadbHO
BIJIMOBIAILHUMHU 3a T€ 0co0aMM MOPCHKHX Ta HOBITPSHHX CyAeH abo
iHmMX 3aco0iB 1 cHmopyn, MmO 3HAXOMATBCS B MOpi, aaMiHiCTparii
HaWOMIKYIOro TOpTy YKpaiHW, IHIIOMY YIIOBHOBa)KEHOMY OpraHy abo
0co0i, a y pa3i CKUIAaHHS 3 METOIO MOXOBAaHHS — i OpraHi3aiii, ska BHIA€
O3BOJIM Ha CKUAAHHA, iH(QOpMAIll mpo MiATOTOBIIOBaHE abo 3MiliCHEHE
BHACNIJOK KpaWHBOI MOTpeOW CKHUOAaHHA YW HEBIABOPOTHI BTPATH HHUMH
B MeXaxX BHYTPIIIHIX MOPCBHKHX 1 TEpPUTOpiaJbHUX BOA YKpaiHu abo
Yy BIZKPHUTOMY MOpi MIKiIJMBUX PEUYOBHMH UM CyMiIIeH, IO MICTATH Taki
PEUOBMHH TOHAJl BCTAHOBJIEHI HOpMH, IHIIMX BiaxoaiB (4. 3 cr. 243 KK
VYkpainn);

— TIOpYUIEHHs 3aKOHOAABCTBA MPO KOHTHHEHTAIBHHUH IIenb( YKpaiHu
y 4YacTMHI HEBXHUTTS 0co0OI0, IO BIANOBiZae 3a EKCIUTyaTalilo
TEXHOJIOTIYHMX YCTAHOBOK a0o0 IHIIMX JyKepen HeOe3leku B 30HI Oe3nekw,
3aXOJiB IJISl 3aXHCTy JKUBUX OPTaHi3MiB MOpS BiX il IIKi[UTMBUX BiAXOIIB
a0o0 HeOe3neyHNX BUIPOMiHIOBaHb Ta eHeprii (4. | cr. 244 KK Ykpainn);

— 0esrocroJapchbke BHKOPHCTaHHS 3€Mellb Yy YacTHHI yMHCHOTO
YXWJICHHS BiJl 00OB’S3KOBOI peKyJIbTHBAI] 3eMeJb, MIOPYIIEHIX BHACIIIOK
JTOCTITHO-TIPOMICIIOBOT PO3POOKH POAOBHUIN OypIITHHY UM BHAOOYBaHHA
OypIITHHY Ha IiACTaBi CIICIiaIbHOTO J03BONY HAa KOPUCTYBaHHA HaJlpaMu
(. 2, 3, 4 ct. 254 KK Vkpainn).

BuokpemsieHHsI KpUMiHAJIbHUX MPAaKTUK HaHOi Kareropii y BiIHOCHO
CaMOCTIiHyY Ipymy Ta iX po3rif y HEeBHIA CHCTEMHIH €IHOCTI K OKPEMOIO
PI3HOBHy E€KOJIOTIYHOI 3JIOYMHHOCTI CHPHUSTUME iX KOMILIEKCHOMY
JOCTI/DKCHHIO 3 METOK (HOPMYJIIOBAHHS HAa I OCHOBI TMPOIO3MIIIHA
KPUMIHOJIOTIYHOTO Ta KPUMiHAJIBHO-IIPABOBOTO XapakTepy, CPSIMOBaHHUX Ha
3a0e3nedeHHs MiABUIICHHS e(EeKTHBHOCTI HisIBHOCTI y cdepi mpoTHmil
37I04YMHHIN Oe31isIIbHOCT] Y cepi eKoNoriaHoi Oe3neKH.

Jlitepatypa:
1. Kpuminaneanii kojexc Ykpainm: 3akon Ykpainm Big 05.04.2001
Ne  2341-I1l. URL: http://zakonO.rada.gov.ua/laws/show/2341-14 (nata
3BepHeHH: 29.11.2023).
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CTPYKTYPHUM AHAJII3 3JIOUMHHOCTI
Y COEPI PAJIIOEKOJIOTTYHOI BE3IEKH

TepHaBcbka AHacTacisi AHApiiBHa
KaHOUOam 1opuoudHUX Hayk, OOKMOopaHm
8i00iNy npobrem KpUMIHAIbHO20 npasd,
KpUMinonoeii ma cyooycmporo
Incmumym oepoicasu i npasa imeni B.M. Kopeyvkozo
Hayionanvnoi akademii nayx Yxpainu
M. Kuis, Yxpaina

PiBeHp HEOE3MEYHOCTI MPOTHUIPABHUX TOCSATaHb Yy cdepi pamioeKoso-
rivHOi (sAepHOI Ta pamiamiitHoi) Oe3meKu 3yMOBIIOE aKTyallbHY HOTpeOy
Ta TPIOPUTETHICTP HENOMYIIEHHS HETaTWBHHWX HACIHIAKIB BHKOPHUCTaHHS
SIEPHUX 1 paJiOaKTUBHUX MaTepialiB, BIABEPHEHHS 3arpo3W HACTaHHSA
TaKAX HACTIJIKIB IUIAXOM 3amOOIraHHsS KPUMIHAIGHUM IIPaKTHKaM JaHOi
KaTeropii.

B ocHOBi BHIiNEHHS IOCTiIKYyBaHOTO (PEHOMEHY SIK OKPEMOTO BHAY
3JI0YMHHOCTI TMOKJIAJeHO BIJMOBIIHY c(epy CYCHiIbHUX BIJIHOCHH, aliKe
SIBUIIA 1 MPOIECH, IO BiIOYBarOThCI y cdepl paaioeKkoNoriyHol Oe3mnekH,
y CYKYIHOCTI Ta B3a€MOJil BIUIMBAIOTh Ha (DOPMYBaHHS JETEPMIHYIOUHX
YHHHUKIB, & BiITAK MPSIMO ab0 OMOCEPEIKOBAHO 3yMOBJIIOIOTH BIIACHE CaM
(heHOMEH 31I0YMHHOT TIOBENIHKH Yy 1iH cepi.

BoueBunp, edexTuBHE 3amodiraHHs Ta MPOTHIIS 3JI0YMHHOCTI y WiH
cdepi moTpedye BiAMOBITHOTO HAYKOBOTO 3a0C3MEUCHHS TAKOi MiSUTBHOCTI,
HacaMmIIepe]] YiTKOTO YSBJEHHS MIOAO CYTHOCTI, CYy4acHOTO CTaHy IIbOTO
¢enomeny. Binrak, BUBUEHHS 1 pO3B’s3aHHSA 337a4 IMIOAO HaJaHHS
KPUMIHOJIOTIYHOT XapaKTEPUCTHKH 3JIOYHMHHOCTI Y cdepi pamioeKororigHoi
0e3MeKH € aKTyaIbHUM 3aBIaHHIM KPHUMIHOJIOTIYHOT HAYKH.

OnHUM 13 METOJIIB, 1110 3aCTOCOBYETHCS TIPH KPUMIHOJIOTYHOMY aHalIi3i,
€ METOJ] CTPYKTYPHOTO aHalli3y, CYTHICTh SIKOTO TOJIArae B au(epeHIiarii
CHCTEMHOTO 00’€KTa, MOJaJbIIOMY AOCHIKeHHI Ta HaJaHHI XapakTepHc-
TUKHU HOTO CKJIaZIOBUM eleMeHTaM. [Ipy IboMy CTPYKTypyBaHHS MOXE MaTu
KiJIbKa BapiaHTiB 3aJ€KHO BiJl METH Ta 3aJad JOCIIDKEHHS. Y Hauomy
JOCTIDKCHHI CTPYKTYPHHI aHaji3 CIpSIMOBYEThCS HacaMIepesa Ha JOCIii-
JKEHHSI 3MICTy 3J704MHIB y cdepi pamgioexosnoridyHoi Oes3reku, 10 SKUX MH
BimHOCUMO CcT. 265 KK VYkpaian «HezakoHHE MOBOIKEHHS 3 PalliOaKTHB-
HUMH Matepianammy», cr. 265 KK Vkpainu «He3akOHHE BHIOTOBJICHHS
SIIEPHOTO BUOYXOBOTO MPUCTPOIO UM MPUCTPOIO, IO PO3CIIOE PaTiOaKTHB-
HUl Matepian abo BuIpoMiHIOe pagiamito», cr. 267 KK VYkpaian
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«IlopymieHHsT TpaBU NOBO/DKEHHS 3 BHOYXOBHMH, JIETKO3aHMHCTHUMHU Ta
iIKUMH peuoBMHaMH a00 PpaiOAKTMBHMMH MaTepianamm», cT. 267
KK Vkpainu «[lopymeHHs BuMor pexxumy pagianiiinoi 6esnekm», cr. 274
KK Vkpainn «[lopymenns mpaBui sinepHOi abo pamiamiiHoi Oe3mekny.
[ToyaTKkOBHM pPOKOM AOCIHIIKYyBaHOTO Tepiogy obpano 2002 p. — meprmmid
NOBHUH pik micist HaOyTTs ymHHOCTI KK VYKpainu, BiAmoBigHO 10 HOpM
SIKOTO BU3HAUCHA CUCTEMA 3a3HAYCHHX 3JI0UMHIB.

Amnaiiz oQimifHIX CTAaTUCTHYHHX PKEpes Ja€ MiACTaBU AJIS BUCHOBKY,
mo Haiipizme oGmikoByBammch 3moumHHM 3a cr. 265 KK Vkpainu
«He3akoHHE BUTOTOBIICHHS SIIEPHOTO BUOYXOBOTO MPUCTPOIO YU MPHUCTPOIO,
IO pO3CII0E pPaIiOaKTUBHUI MaTepial a00 BHIIPOMIHIOE paialliioy.
3ayBauMo, Mo HOpMH SIK cT. 265" KK Vkpainu, Tak i c1. 267" KK Ykpainu
€ BIJIHOCHMMHM HOBeJaM{ KPHMiHaJbHOTO 33aKOHOJABCTBA, a/DKE OITMCaHi
JICIIO3ULIIEI0 TistHHS Oyynu KpuMiHamizoBani y 2007 pomi yHacnmimzox
npuiHATTS 3akoHiB Ykpainu «[Ipo BHeceHHs 3MiH n0 KpuminambHOTO
ta KpuMiHampHO-TIpOLECYabHOTO KOJEKCIB YKpaiHM momo 0opoTson
3 SAEpHUM TEPOPHU3MOM Y 3B'SI3KY 3 paTudikariero MixkHapogHOI KOHBEHIII
mpo 60poTeOy 3 akTamu saepHOro Tepopusmy» Ne 1071-V Bin 24.05.2007
[1] Ta «IIpo BHecenHs 3miH mo Komekcy Ykpainm mpo aaMiHICTpaTHBHI
npaBornopymeHss, KpuminamsHoro ta KpumiHansHO-TIpoIiecyanbHOTO
KOAEKCIB YKpaiHH I0J0 BIAMOBIANBHOCTI 3a MOPYIICHHS MPaBII
panianiiiHoi Oe3meku» Ne 966-V Big 19.04.2007 poky [2]. YBenenus
qo KK Vkpaiuum 3a3HaueHux crateid Oyjno 3yMOBIEHE HEOOXIJHICTIO
Y3rOJUKEHHS I0JIOKEHb HAIIOHAJIBHOTO 3aKOHOJABCTBA 3 3a3HAYCHUMH
BUIlE MDKHapOJHMMH JOKYMEHTaMHM, SIKI 30KpeMa [ependavyaroTh
3aCTOCYBaHHS 3aX0/1iB KPUMiHAJILHO-TIPABOBOI'0 BIUTUBY y pa3i BiJIOBIIHUX
MOpYIICHb. SIK 3aCBIAYYIOTH CTATHCTHYHI BIOMOCTI, 3 4acy KpUMiHaTi3awil
3a3HaueHoro AisHHs 3a cT. 265 KK Vkpainn «He3akoHHE BHIOTOBJICHHS
SIEPHOTO BHOYXOBOTO NPHCTPOIO YHM NPHCTPOIO, IO PO3CII0E pajioak-
TUBHUI MaTepial ab0 BHIIPOMIHIOE paJiallifo» MOpymIIyBajJoCh KpUMIiHAIBHE
npoBaKeHHs Jmmie pa3 (y 2017 pori).

Sk 1 jmeski iHINI KPUMIHAJIBHO-NPABOBI HOPMH, IO BCTaHOBIIOIOTH
BIJINOBITAJILHICTD 3a 3JIOUYMHM JOCIIPKYBaHOT Kareropii, cT. 274 € HOBEIOIO
anaroro KK Vipainn. ITogi6uo 1o cr. 265" KK Vkpainu, 3actrocyBanus
HOPM, 110 BCTAHOBJIIOIOTH BIANOBINAJIbHICTD 3a MOPYLICHHS TPaBHII SICPHOT
abo panianiiinoi 6esneku (cr. 274 KK VYkpainu) Takok Mae OAMHHUYHHUA
xapaktep. Tak, 3a Bech Hepioj] OCIiPKEHHs O0yJI0 BUSBICHO Jiniine 12 Takux
3JI0YMHIB, IO CTaHOBHUTH Jume 1,5% y CTPyKTypi yCiX HOCIIIKyBaHHX
3nounHiB. IlizcTaBamu Uit MOpyLIeHHS KPUMIHAJIBHHUX NPOBAPKEHb OYyIIN
MOPYIICHHSI ONEpPaTHBHUM IIEPCOHAIOM 1 ITOCAJOBUMU OCOOaMH aTOMHOI
€JIeKTPOCTAHIIi BiMOBIMHUX IHCTPYKIIH IIOJO TpaBHI SACPHOi abo
pamiamiitHoi Oe3mexu i JikBimamii aBapiif, O CTBOPHIIO 3arpo3y HACTaHHSA
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TSOKKMX HachiakiB. Kpim Toro, 3a cr. 274 KK VYkpainum nopyuryBanichk
MPOBA/DKCHHS 33 TMOBIMOMJICHHSMH 13 3ali3HHII IIOAO padialliiiHO
He0e3IeYHOro MeTalo0pyXTy, HOTYKHICTh TaMMa-BHIIPOMIHIOBAHHS SIKOTO
3HAYHO IIEPEBHIIYE BCTAaHOBICHY HOPMY, IO CTBOPWIIO 3arpo3y 3armOeni
JIOJIeH Y1 HACTaHHS 1HIMUX TSOHKKUAX HACTiAKIB [3, c. 89].

He 3Bakaroum Ha He3HayHY KUIBKICTH OOJIKOBaHHWX 3JIOYMHIB IaHOT
KaTeropii, AyMaeThCs, M0 pealbHa IX KIIBKICTh € 3HAYHO OUIBIIOLO.
3okpema, K.B. IlneBoro «HaBOAATHCA OKAa3M TOTO, IO CTAaTUCTHYHI JaHi
PO MOUIMPEHICTH MPABOMOPYIIEHE y chepi MOBOMIKEHHS 3 padiOaKTUBHIMU
MarepiaiaMHi CJiJl OLIHIOBAaTH 3 BpaxyBaHHSM BHCOKOI'O CTYIEHS
JIATEHTHOCTI, OCKUIbKM paliOaKTHBHUI BIUIMB He (DIKCYeThCS OpraHamu
MOYYTTsl JIIOAMHHM Oe3 CHeliaIbHUX pPEeECTPYIouMX MpHiIajiB, a OcoOH,
BIJIMOBITAJIBHI 32 palioOaKTUBHY Oe3IeKy, 4acTo He 3allikaBlIeHI B pO3ro-
JIONIyBaHHI (paKkTiB HE3aKOHHMX JIiH, SIKIIO BJAJIOCS MOMEPETUTH HACTAHHS
IIKIUTHBUX HacTiakiB» [4, c. 9].

OTxe, CTaTUCTHYHO MPAKTUYHO ITOBHICTIO 3JI0YHMHK Y cepi paaioexoso-
TiYHOi Oe3IeKH IpeICTaBlIeHI HE3aKOHHWM ITOBOKCHHSIM 3 pa/liOaKTHB-
HUMH Matepianamu (cT. 265 KK VYkpainn) — 29,4%, mopymeHHAIM HOpaBHiI
MOBOJDKEHHA 3 BHOYXOBHMH, JIETKO3aHMHCTUMH Ta INKUMH PEUYOBHHAMH
abo pamioaktuBHMUMH Martepiamamu (ct. 267 KK Vkpaian) — 12,3%
Ta TOPYIIGHHAM BHMOI peXHMy pasiamiitnoi 6esmexn (cr. 267 KK
Ykpainu) — 56,8%.

Sk 3ayBaxye C.A. HoBauyk, skuil JOCHIZXKyBaB IPaBO3aCTOCOBHY
MPaKTHKY IIONO TOPYLICHHS BHUMOT PEXHMY palialliiHOi Oe3reku, «Taki
MIPaBOIIOPYIIEHHS TIOIIMPEHi, MPOTEe, NMEePEeBaKHO, OJHOMAHITHI, 3BAKAIOUU
Ha PO3MOBCIOJDKEHICTh THIIOBHX 3JI0YMHHUX Ta IHIIMX MPOTHIIPABHUX M.
BonmHowac, € mifcraBu BBaXKaTH, IO 3rajiaHi NpPaBONOPYIICHHS MaloTh
3HAYHY JIATCHTHY CKJIQJIOBY, CTAHOBIISATH MiJBUIICHY HeOe3MeKy y 3B sI3Ky i3
BUMHEHHSM iX CITy>kKOOBHMH ocobamu abo 3a CIIpHUSHHS OCTaHHIX» [5, c. 28].

Io cTocyeThcs IHMMX BUIIB JOCTIKYBAHHUX 3JIOYHHIB, 3a3HAYNMO, 110
MIPEAMETOM K HE3aKOHHOTO TIOBOPKCHHS 3 Pa/ll0aKTHBHUMH MaTepialaMH,
TakK 1 MOpyLICHHs MPaBUJI TIOBOPKEHHS 3 BUOYXOBUMH, JIETKO3aHMHUCTHMH Ta
iIKUMKM pedoBMHAMH a00 pa/i0aKTUBHMMH MaTepiajlaMd € paJi0aKTHBHI
Marepianu, 30Kpema siIepHi Marepianu, pajioakTUBHI PEYOBHHHU 1 pajio-
aKTUBHI BIJIXOIY, a TAKOXK PaJialliiHi JpKepera 1 JKepena pagioakKTHBHOTO
(ioHi3yro4oro) BunpomiHtoBaHHs. OJHI€IO 3 IEPEAYMOB BiJIHOCHOI MOLIKMpPE-
HOCTI TaKHMX TIOCATaHb € iX aKTHBHE 3acTOCYBaHHs /I BHPOOHHYHX,
MEIUYHHX MO0TPeO, a TAKOXK 1 HAYKOBUX JIOCIIKEHb.

Otrxe, po3paxoBaHi NOKa3HUKH CTPYKTypH 3JIOYMHHOCTI Yy cdepi
panioeKosyoriyHoi 0e3neKH MOXKYTh CTaTH CKJIQJOBOIO KPHMIHOJIOTIYHOT
XapaKTEPUCTHKU CTaHy JOCIIKYBAaHOTO BUIY 3JI0YMHHOCTI, JOCIiKEHHS 11
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JIETEPMIHAHT Ta OCHOBOIO JUIS PO3POOJICHHS Ta 3IIHCHEHHS BiAMOBIIHUX
3aXO0JIiB MPOTHUII 3IOYMHAM JIaHOT KaTeropii.

Jlireparypa:

1. Ipo BHecenns 3MmiH mo KpuminampHoro Ta KpumiHanbHO-TIpoIe-
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HAPAMETPHU KPUMIHAJIbHO-IIPABOBOI OXOPOHM
®APMAIEBTUYHOI AISITBHOCTI

®poaosa Onena I'puropisna
Kanouoam 1wpuoudHux Hayx,
npogecop kaghedpu npasooxopoHHOI ma aHMUKOPYRYIUHOI OisibHOCHI
Hagsuanvno-nayrxosuii incmumym npaea imeni kusass Borooumupa Benuxozo
IIpAT «BH3 «Mixcpezcionanvha Axademis ynpasiiHHs nepcoHaniom»
M. Kuis, Ykpaina

Jlst Toro, mo0 MpaBUIBHO 3a0€3MEYUTH KPUMiHATBHO-TIPABOBY OXOPOHY
(hapMameBTHYHOI HisUTBHOCTI, MOTPIOHO BCTAaHOBUTH, SKi HETaTHBHI,
HECTIPUATIUBI  MiSHHSA, IO BUYWHSAIOTBCA  JIOABMH, €  HACTUIBKU
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HeOe3MeYHNMH Ul CYCIIJIbCTBA, OO 3aKOHOJABELb MIr iX BH3HATH
KPUMIHAJIBHAMH TPABONOPYIICHHAMH, a TaKO)X BH3HAYUTH MOKapaHHS,
110 MOXKYTh OyTH NpU3Ha4YeHi CyJOM BiJ IMEHI Jep>KaBH 3a BUMHEHHS TaKHX
nmistHb [1, €. 11]. Taki BH3HaueHHsS 3IIHCHIOIOTHCS Ha IMJICTaBi IMOJOXKECHD
KPUMIHAJIBHOTO TPaBa, IO ICTAIOTh CBOE BUpaXEHHs B HOpMax OcobiamuBoi
gactuan KK [1, c. 11].

BusnaueHHs «mmapaMeTpiB» KpUMiHAIBHO-TIPABOBOI OXOPOHU (papmarieB-
TUYHOI [MISUTPHOCTI Ma€ BKIIOYATH, TMO-TIEpIIe, aHalli3 TPynmu HOPM
Ocob0mBoi yactuan KK, ski cucremMaTH30oBaHI NEBHMM YHHOM Ta
BU3HAYAIOTh O3HAKU CKJIAJIB KPUMIHAJIBHUX MPABONOPYIIEHh KOHKPETHHX
BUJIIB (Nepuia HOpMAMUBHA CK1A008a KPUMIHATLHO-NPABOEOI 0XOPOHU), Ta,
MO-7Ipyre, BHU3HAYEHHS OCOOJIMBOCTEH 3axOiB KPUMiHAIBEHO-TIPABOBOTO
XapakTepy SK KPUMIHAIGHO-TIPABOBMX  HACHIAKIB, 10  HACTalOTh
(3aCTOCOBYIOTBCSI) 32 BYMHEHHS BIINOBIIHUX BUAIB KPUMIHAIBHHX
IIPABOIIOPYIIEHb, Ta «IIEPEOYBAIOTHY y MEXaX 1 11032 MEeXaMHU KPUMIHAIBHOT
BIJIMOBINAILHOCTI (Opyea HopmamusHa ckiadosa) [2, ¢. 37-42].

3aranbHuil  piBeHb Tependavae 3’ACYBAaHHA 3HAUCHHS IIEBHHUX
€JIeMEHTIB 1 O03HAK CKJIAiB KPUMIHAJIHHHUX IPABOMOPYIIEHb, IO € CIIiIb-
HUMU JUIS IeKUTbKOX KOHKPETHHUX BHIIB KPUMIHAJIBHUX MPABOIOPYIIEHb Ta
BiITParOTh POJIb MJICTaBH (KPUTEPil0) cHCTeMaTH3amii (BHIUICHHS) TPYyNH
KPUMIHAJIbHAX IPaBOMOPYIICHb, MIO IOCATaloTh Ha (hapMaleBTHYHY
JUsubHICTh (200, IHIIUMHK CIIOBaMH, AJIsl 3’CYBaHHS 3MICTYy €JIEMEHTIB
1 O3HAaK CKJAJIiB sIK MiJICTaBU BUAUICHHS I'pyImd HOpM-3a00poH OcobmuBoi
gactuau KK, mo 3a0e3nedyroTh KpHUMIHAIBHO-TIPAaBOBY OXOpPOHY (hapma-
LHEBTUYHOI JISUTBHOCTI y 1JIoOMy a00 OKpEeMHX KOMIIOHEHTIB i€l
nisutbHOCTi). KoHKpeTHO-3MicTOBHUI piBeHb MOTpedye, To-nepiie, OLIbII
TIIMOOKOTO aHalli3y KOHKPETHUX CUCTHEMHO-CIPYKIMYPHUX | 3MICTOGHUX
Xapaxmepucmux — HOPMAaTUBHO-TCOPETHYHOI  IOPUAWYHOI  KOHCTPYKIIil
BIZIMOBITHUX CKJIAAiB KPUMIHAIBHUX IPaBONOPYHIEHb (TOOTO y KOHKpET-
HOMY 3MICTi Tak 3BaHUX «IOPHUAWYHHUX CKIAJiB KPUMIHAJBHHUX IIPaBOIIO-
pYLICHb», IO TIEBHUM YHHOM «IIpeAcTaBieH» y HopMmax OcobmmBoi
gactuau KK). IMo-apyre, mis «peanizamii» KOHKPETHO-3MICTOBHOI'O PiBHS
HEOOXIHO MEPEayCiM BU3HAYUTU 0008 53K08I 03HAKU 3a3HAYCHUX FOPUINY-
HUX KOHCTPYKILIH (TOOTO MOPUIMYHHMX CKJIAJIB KPUMIHAIBHHX MpPaBOIO-
pYIIEHb), a TaKOX IOCHIUTH OCOOJUBOCTI HOECOHAHHA YUX O3HAK MidiC
06010 «yCepeauHI» 3MICTy IUX KOHCTPYKIIii [3, ¢. 451-467, 481-498].

3 ypaxyBaHHSIM HaBEJIECHOT'O BHUIIIE, «3arajbHa XapaKTePHCTHKA» HOPM
Oco6muBoi yactuan KK Ykpainu, mo 3a0e3nedyoTs KpUMiHAIBHO-TIPABOBY
OXOpOHY (hapMaleBTHYHOI MisIIBHOCTI IPYHTYETHCS IepenyciM Ha BHU3HA-
YeHHI Micls 1uX HOpM B cucteMi OcobnuBoi yactuan KK Ta 0ocodamBocTsIX
ix cucTeMHOi MOOYIOBH, a BillTaK, MOTPeOye BIAMOBIAI Ha HACTYIIHI OCHOBHI
3aIUTaHHS, 10 CTOCYIOTHCSI «KHOPMATHBHOTO PiBHS!
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1) sx camo B Mexax OcobmmBoi wactuan KK «rpencrasiena» rpyma
HOpM, W0 OO0’€JHY€ pI3HOMAaHITHI COIIaJbHO-TIPABOBI  BIACTHUBOCTI
«ypaXeHOCTi» (hapMalleBTHYHOI iSUIBHOCTI, 110 € KOO0 IIEBHOTO BHUILY;

2) K caMe OCOOJHMBOCTI Ii€i «ypa)KEHOCT» BPAaXOBYIOTHCS Y 3MICTI
BigmoBinHOi rpymu HopM OcobmuBoi wactmau KK, mo 3abesmedyroTs
KPUMIHATBHO-TIPABOBY OXOPOHY (papMarieBTUIHOI TisSUTBHOCTI;

3) sKe 3HAYEHHS Ui BHAUICHHS Iii€l Tpymu HopM OcoOIMBOI 4acTHHH
KK MmaioTe OXOpOHIOBaHI KpHUMIHAIBHUM 3aKOHOM COUiaibHi yinHOCMI
y coepi (apmaneBTHIHOI MiSTIBHOCTI, IO 3a3HAIOTH CBOTO «YPa)KCHHS
BYMHEHUM MiSHHSM (aJDKe came IMOCSATaHHS Ha elleMeHTH (apMaleBTHYHOT
JUSUTBHOCTI, 10 YTBOPIOE il «ypa)KEHHs», NIEBHUM YHHOM «IIEPETBOPIOEN
00’€KT KpPHUMIHAJIBHO-TIPAaBOBOI OXOPOHM HAa O0’€KT KpPUMIHAIBEHOTO
MIPaBOIIOPYIIEHHS).

Amnaniz HopM OcobnuBoi yactuan KK VYkpainu mokaszas, mo y Mexax
OCTaHHBOI 3aKpiIieHa Tpyma HOPM, sKa 00’ €IHy€E Pi3HOMAHITHI COIialbHO-
MPaBOBI  BIACTHBOCTI  «YPaKEHOCT»  (apMaleBTHYHOI  MisTTBHOCTI,
IO € IIKOIOI0 TEBHOTO BHIY: 1) MOpYIIEHHS MpaB, CBOOOJ Ta iHTEpeciB
cy0’€eKTiB (apMaIleBTUIHOI JiSUTHOCTI, @ TaKOXK MOPYIICHHS 3B’SI3KiB MIXK
cy0’extaMu  (apMameBTUYHOI MiSUTBHOCTI, SKi 3a0e3medyioTe  00ir
JKapchKHUX 3aco0iB y #Woro okpemux vactuHax (cr.cT. 141, 305, 306, 307,
308, 309, 310, 313, 311, 312, 314, 315, 316, 317, 318, 319, 320, 321, 321-1,
321-2, 322,323, 325 KK);

2) mopyleHHsl TpaB, CBOOOJA Ta iHTepeciB Cy0’ €KTiB (apMalieBTUUHOT
JUSUTBHOCTI, @ TAKOX IMOPYLIEHHS 3B s13KiB MK Cy0’€KTaMu (apMareBTH4HO]
JUSUTBHOCTI HE3AJICXKHO BiJ TOro, M 3a0e3MeuyroTh a0 HE 3a0e3MeuyroTh
BOHHM 00IT JiKapchkux 3aco0iB (cT.cT. 132, 134, 138, 142, 145 KK);

3) mopymieHHS TakMX 3B’SI3KiB MDK cy0’ektamu (apManeBTHIHOL
JUSUTBHOCTI, SIKI MalOTh XapakTep BUKOHAHHS NMpodecitHuX 000B’sA3KiB UMHA
cy6’exramu (cT.cT. 131, 139, 140 KK);

4) mopymeHHA TpaB, CBOOON Ta iHTEpeciB Cy0’€KTiB JepKaBHOTO
perymoBaHHS (papManeBTHYHOL AisTBHOCTI, 3B’SA3KIB MIXK IIUMH CY0’ €KTaMH
Ta 1HIKMMU cy0’ektamu (apManeBTHYHOI JISUIBHOCTI, 10 MOIIMPIOETHCS
Ha OKpeMi KOMIIOHEHTH O00iry JiKapchbKuX 3aco0iB, a TaKoX MOPSAKY
JIEp)KaBHOTO ~ pEryJroBaHHS  (apManeBTUUHOI MiSJIBHOCTI B LJIOMY
(cr.ct. 142, 321-2 KK).

OTKe, NpU BUAUIEHHI HAa3BaHHUX BHIIB «YPaXEHOCT!» OXOPOHIOBAHHX
KPUMiHAJbHAM 3aKOHOM COHMIaJbHUX IIHHOCTEM, CJIiJi BpaXOBYyBaTH TakKi
KOMITOHEHTH (hapMaleBTHYHOI JisUTBHOCTI, IO «BHPAXAIOTh»: MpaBa, CBO-
0oxu Ta iHTEpecHu cy0’€KTiB (hapMaleBTHYHOI IiSUIBHOCTI, @ TaK0X 3B SI3KU
MDK cy0’ektamu (apMaleBTHYHOI MisIIBHOCTI, SIKI 3a0e3lmedyroTb o0ir
JMiKapchKUX 3aco0iB; mMpaBa, cBoOomu Ta iHTEepecH cyO’eKTiB (apMaries-
TUYHOI IiSUTBHOCTI, a TaKOX 3B’S3KM MK Cy0’ekTamMu (hapMareBTHIHOI
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JUSUTBHOCTI HE3AJICXKHO BiJ TOTO, M 3a0e3meuyroTh abo He 3a0e3MeduyroTh
BOHHU OOIr JIIKapCchKUX 3ac00iB; 3B’SI3KM MK cy0’ekramu (apManeBTHIHOT
JUSUTBHOCTI, $IKI MalOTh XapakKTep BHMKOHaHHA INpodeciiHuX 000B’SI3KIiB
Ha3BaHUMH Cy0’€KTaMU; IIpaBa, CBOOOIN Ta IHTEPECH Cy0 €KTIB IEPIKABHOTO
perymoBaHHS (apMaIeBTUIHOI MiSTTBHOCTI, 3B S3KH MIX IUMH Cy0 €KTaMH
Ta iHIUMH Cy0’eKTaMu (papManeBTUIHOI AiSUTFHOCTI, IO ITOMIAPIOETHCS Ha
OKpeMi KOMIIOHEHTH 00iry JiKapchKHX 3aco0iB, a TaKoX MOPSAOK
JIEPKABHOTO PETyIIIOBaHHS (papMarleBTUIHOI TiSUTBHOCTI B IIIOMY.
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JEJIKTH CTBOPEHHS HEBE3ITEKH:
TEOPETHUYHI TA ITIPABO3ACTOCOBHI ACIIEKTH

MlamcyTainoB Onexcanap Bosogumuposuy
KaHOUOam 1opuoudHUX HaAyK, NPOBIOHULL HAYKOBUL CNIBPOOIMHUK
Miscgioomuuil HAyKo80-00CHIOHULL YeHmp
3 npodaem 60pomvoU 3 OP2aAHI308AHOI0 3NOUUHHICTIIO
npu Paoi nayionanvhnoi 6esnexu i 06oponu Yxpainu
M. Kuis, Yxpaina

Skmo 3BepHyTHCS N0 Kiacubikanii CKIaAiB KPUMIHAIBHUX IPaBOIIO-
pYLIEHb 33 THUNOM KOHCTPYKLii iX OO0 €KTHBHOi CTOPOHHM B JWCIIO3MLIi
KPUMIHATBHO-TIPABOBOI HOPMH, TO BITYM3HSHA IOKTPUHA KPUMIHAIBHOTO
MpaBa 3a3BUYall BIJIHOCHUTH TaK 3BaHI «JICNIKTH CTBOPEHHS HeOe3lmeKm» 10
MaTepialbHUX CKIIaAiB. Ha mepmmil moris, apryMeHTH, IO HaBOASTHCS
33 OOTPYHTYBaHHS Takol TIO3WIl, € JOBONI JIOTIYHHUMH: [EIIiKTH
CTBOpPEHHS HEOE3MeKH 3aBJAlOTh IIKOAY CYCIUTPHAM  BiTHOCHHAM,
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MIOCTABJICHUM II1iI OXOPOHY 3aKOHY IPO KPUMiHAJbHY BiIIIOBIAIBHICTB, Ta
NOTpeOyIOTh BCTAHOBJIEHHS NMPUYMHHOTO 3B 513Ky MDXK BJIacHE HiSIHHSAM Ta
CTBOPEHOI0 HHMM HeOE3MeKOI JUIs BH3HAHHS TAaKOTO KPUMIHAIBHOTO
MIPaBOIIOPYIIEHHS  3aKiHUYeHHM. To0TO 3arposza 3amonisSHHA IIKOIU
PO3IIHIOETHCS K CBOEPITHUH CYCITFHO HeOe3nmeuHuit Hacminok [1, c. 123].

BopmHodac o4eBHIHO, IO CYCHiIbHA HEOC3MEUHICTh ACTIKTIB CTBOPEHHS
HeOe3NeK: MOoJsIrae B TOMY, II0 BOHM HE 3alOIIIOIOTh iCTOTHOI IIKOAU
(i3uyHIA 49U I0pUIUYHIA 0c00i, CyCHiIbCTBY abo OepXaBi, a CTBOPIOIOTH
MOJKJIMBICTB 3aIOISHHA Takoi mKoau. | Xxoua Taka MOKIMBICTE Ma€ OyTH He
a0CTPaKTHOI, a peajbHOI, BOHA BCE JK TaKH 3AJTUIIAETHCS JIHIIE MOXKIIH-
BICTIO, a He JilicHicTIO. SIK BiyuHO 3a3Hauae M. B. Imenko, «HebGe3neka s
JKUTTS, 370POB’S JIFONIEH a00 MOBKULIS Mae OYTH peallbHOI0, IO CBIAYUTH
PO TOSBY TaKOro HEOE3NeYHOro CTaHy, 3a SKOrO 3a3HavyeHi HaciiJIKu
MOXYTh HacTaTH SK 3aKOHOMIpHI Ta HEOOXiJHI, NpOTe HE HacTalll
3 HE3aIeKHHUX BiJ BUHHOTO mpuunH» [2, c. 103-104]. Inakine kaxyuw,
JIENTIKTA CTBOPCHHS HeOe3mekn (PaKTUIHO CHOPMYIThOBAHI 3aKOHOIABIIEM 5K
3aKiHYEHWH 3aMax Ha BUMHEHHS KPUMIHAIBHOTO IPaBONOPYIICHHS 32 Oy/ab-
sKoi ¢popmu BuHH. ToOTO KpHMiHAIRHO MPOTHIIPABHUNA HACTIIOK HE HACTA€E
B3arayi abo HacTae iHIIA MIKOJA, SIKA HE € KOHCTPYKTHBHOIO O3HAKOIO
KPUMIHAJIBHOTO MPaBOMOPYIICHHS.

BiamoBimHO y DOCHIAHUKIB BUHUKAIOTh CIPABEIIUBI MUTAHHS 100 J0-
IIJIBHOCTI PO3YMIHHS MOXKJIMBOCTI 3aIOMisIHHS LIKOJH 00’€KTY KPHUMiHAIbHO-
MPABOBOI OXOPOHH SIK CYCITITbHO Hebe3meuHoro Hacmiaky [3, c. 231].

3a TakuxX yMOB JETIKTH CTBOPEHHs HEOE3NEKH JIMIIE YMOBHO MOXKHA
BiTHECTH JI0 MAaTepiaIbHUX CKJIAiB 3JIOYMHIB. AJpKe Ha BiIMiHY
BiJl HACJIIJIKIB Y BUIJIAJI PEabHOI IIKOMH, KA Ma€ KOHKPETHUH XapakTep
1 po3Mip, CTBOpEHY 3arpo3y 3aIlloJisiHHS MIKOAW 00’€KTy KpUMiHAIBHO-
IIPaBOBOI OXOPOHM HA TMPAKTHII HEPIJKO BaXKO BCTAHOBUTH. Tak,
0.0. dymopos i P.O.MoBuaH, IOCTIKYIOUH «3EMEIbHI 3J0YHHU
€KOJIOTIYHO1 CIPSMOBAHOCTI», 32 pe3yJIbTaTaM{ aHaJli3y MaTepialiB Cy/I0BOi
MPaKTUKH pOOJATH BHCHOBOK, IO MiJ 4Yac BCTAHOBJECHHS TaKoOl
KOHCTPYKTHUBHOI O3HAKH, SIK «CTBOPECHHS HEOE3MEeKH JJIsl KUTTS, 3/710pOB’S
Jrofieil YW JOBKULISI»», IPaBO3aCTOCOBHI OpraHM 3iIITOBXYIOThCS 13
CEepHO3HMMHU MPOOJCMaMH, 3YMOBICHHMH TOJIOBHHM YHHOM 11 OI[IHHUM
XapaKTepoM: CyJH YXBAIIOIOTh CYNEpPEwINBI pPIllICHHS, MPaBO3acToCyBadi,
3MIMCHIOIYN KPUMIHAIBHO-TIPABOBY KBaIi(iKalil0 BYMHEHOrO, JEMOH-
cTpytoth GopManeHui miaxix [4, c. 121]. Y xoami MonorpadiuHOro
JOCTIDKCHHS. KPUMIHAJIBHOI BIAMOBINATBHOCTI 33 MOPYIICHHS NPaBUII
Oesmexku i Yac BUKOHaHHSA pOOIT 3 IMiABHIIEHOI0 HeOe3neKoro
B. I. Bopucos i I'. C. KpaiiHuk y3arajJbHWIN BIIIOBIAHY HPaBO3aCTOCOBHY
MPaKTUKy, $Ka 3acBiAYMIA YHCICHHI TOMWIKH CIII9AX 1 CYyH;miB:
«TIPaKTUYHUM TIPALiBHUKAM IHKOJH JIOCHUTHh BAXXKO BCTAaHOBHTH, Yd Oyna
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peasbpHa 3arpos3a 3amoJlisHHS IIKOAW, YM Majla Micle JHmie abcTpakTHa
3arpo3a 3aroAisiHHs TaKoi mkoam» [5, c. 106].

Sxmo mnpoaHamizyBaTH MoHorpadii, TPHUCBAYEHI JOCIIHKEHHIM
OKpeMUX CKJIaJliB 3JI0YHHIB (TPYII 3I0YHHIB, 00’ € JHAHUX CIUTEHIM POJOBUM
00’eKTOM), fKi CQOPMYIIbOBaHI 3aKOHONABIEM SK JENIKTH CTBOPCHHS
HeOe3IeKH, TO 3’ACYEThCS, IO JAIEKO HE BCI HAYKOBIN BiHOCSTH CKIIAaId
TaKMX KpPUMIHAJIBHUX MPaBONOPYIICHb 10 MarepianbHuX. Hanpukman,
B. K. MartBiifuyk, AOCHIIKYIOUYM TEOPETHYHI Ta TpaKTHYHI mpobdieMu
KPHMIHAJIBHO-IIPAaBOBOI OXOPOHHM HABKOJIMIIHBOTO CEPEIOBHIIA, BiTHOCHTH
CKJIaZM 3JI0YMHIB TPOTH JOBKULIA, sKi Cc(HOPMYJIbOBaHI SIK JAETIKTH
CTBOpeHHsI HebOesmnekH, 10 GopmanbHuX. [Ipy bOMY HayKOBElb HAaBOIHUTH
pesynbratu onuryBaHHS 800 cuimuMx opraHiB BHYTPIIIHIX CIpaB i1 IPOKY-
parypu, a Takox 200 cymmi, 3rigHO 3 skuM 45% mpaBo3acTocyBadiB
NOJIUISIOTh 3a3HaueHy mno3uuito [6, c. 186]. B. M. Kyn, C. B.T'iziMmuyx
i B. O. €ropoBa po3miagaoyd NPOCTHH CKJIa[ HE3aKOHHOTO ITPOBEICHHS
nmocuimie Hax roaumHOO (4. 1 cr. 142 KK VYkpainwm), BHU3HAIOTH HOro
JIETIKTOM CTBOPCHHS HEOE3MEKH 1 BBAKAIOTH 3JOYHMHOM 3 (HOpPMaITEHIM
CKJIaZioM, aJKe 3 MOMEHTY CBOTO IIOYAaTKy HE3aKOHHMH I0cHi (opmye
3akigueHni 3moumH [7, c. 148]. Hamaroun xapakTepHCTHKy 00’ €KTHBHIH
cropoHi exorunay (ct. 441 KK Vkpainn), O. ®@. baatumes i b. B. Pomantok
3ayBaXYIOTh, 110 HOrO TpeTio (GopMy (BUMHEHHS IHIIMX Iii, IO MOXYTh
CHOPUYUHUTH EKOJIOTIYHY KaracTpody) CiiJl BIJIHECTH [0 3JOYMHIB i3
(hopMaNbHUM CKJIAZIOM, «OCKUIBKH BYMHCHHS TaKUX [iSHb HE3aJCHKHO Bi[
HACJIZIKIB Ia€ HaM CKJIaJ1 3aKiH4YeHOTo 31m04uHy» [8, ¢. 149-150].

BonmHowac y KpuMiHaNbHO-TIPaBOBiil JOKTPWHI ICHYIOTH TaKOX iHIII
MIIXOAM JI0 BCTAHOBJICHHS MiCISl 3arpO3W CIIPUYMHEHHS LIKOAW B CHUCTEMI
03HAaK 00 ’€KTMBHOI CTOPOHHM CKJIQAy KPHUMIHAJIBHOTO IPaBONOPYIICHHS.
Hanpuknan, ommi nHaykoBmi (M. L. ITanos, B.II. Tuxwuii, €.B. ®ecenko
Ta 1H.) BBAXAIOTh, IIO CTBOPEHHS HEOE3NEKHM HACTAHHA MIKIUIMBUX
HACIIAKIB € TICBHUM €TaIloM Y IPOIeCi CTAHOBJICHHS 3JIOYMHHOTO TisIHHS: 32
MIEBHIX YMOB CTBOPEHHS HeOe3meku Moxe OyTH abo BIACTHUBICTIO CaMOTO
3JI0YMHHOTO JistHHS, ab0 MEeBHUM #oro Hacmiakom [9, c. 7; 10, ¢. 121-122].
[Hm1i, nepeBakHO BUeHi paasHebkoi 1oou (A. A. Tep-Axonos, I'. B. Tumeii-
KO Ta iH.), CTBEpPIKYIOTb, IO CKJIaad CTBOPCHHS HEOE3MeKH 3aiMaroTh
MIPOMIXKHE TIOJIOKEHHSI MK MaTepiaibHUMH 1 (opmaibHuMH. Hanpukman,
npodecopu O. B. [Tuenina i B. b. [Tuenin 3BepraioTh yBary, o cKiaj
3JI0YMHY «EKOLUA» Ma€ OCOOJHMBY KOHCTPYKIIIO, SIKa BiIPI3HSETbCS Bif
TUNOBHUX (hOpMaJBHUX CKJIAJIB HEOOXIAHICTIO MPAKTUYHOTO BCTAHOBIJICHHS
HE TUIBKH MisiHHS, ajleé ¥ CTBOPEHOI HUM peaJbHOI HeOe3NeKH HaCTaHHS
HACJIJIKIB y BUIJIS/II €KOJIOTTYHOT KaTacTpodH, a BiJi THIIOBUX MaTepialIbHUX
CKJIamiB — HEOOOB’A3KOBICTIO HACTAHHS TAaKMX HACIIAKIB UI1 BU3HAHHS
3mounHy 3akiHueHmM [11, c. 188]. ABTOp mpHETHYETHCA IO OCTaHHBOI
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MO3HMIIIT, ajKe MOXKJIMBICTh HACTAHHS ICTOTHOI IIKOJM HE MOXKHA BiJIHECTH
JMIIe 10 BJIACTHBOCTEH IisIHHS 1 BOJHOYAacC HE MOXKHA PO3MIISIATH SIK
JiificHui Hacmifok, To0TO sK (akTHuHy icToTHY mKony. OTxe, IOpUANYHA
KOHCTPYKIIA CKIa0i@ Hebe3neku HACTIIBKH CYTTEBA, MO iX JOUUIBHO
BUIUTATH B CaMOCTIHHUHN BHUI (TIOpsn i3 GopManbHUMHU 1 MaTepiaTbHUMU
CKJIaZIaMi KPHUMiHAJIBHUX [IPABOIIOPYIIEHB).

I[Ipn npomy, 3BakalOUM HA CYTTEBI CKIATHOII TNPH 3acCTOCYBaHHI
KpUMIHAJIBHO-TIPABOBUX HOPM, sIKi epea0dadaoTh BiANOBIJAIBHICTh 32 BUH-
HEHHS [eNIKTIB CTBOPEHHS HEOE3MeKW, CIiJl MOTOJUTHUCH 13 BIYYHHM
BucHoBKOM O. O. Jlynopoga i P. O. MoBuana, 110 Aj1s BUPIlICHHS KOHKPET-
HUX KPUMIHAIBHO-TIPABOBUX TpOOJeM TMOTPiOHI WiTKi HOPMaTHMBHI
1 IPaBO3acTOCOBHI OPIEHTHPH, 3aCHOBaHI Ha HAyKOBUX 3/100yTKax. BusHa-
YHY pOJIb TaKOTO IPaBO3aCTOCOBHOTOOPIEHTHPY BUEHI BinBoIATH [lnenymy
BepxosHoro Cyay, sikuit crarreto 46 3akoHy Ykpainu «Ilpo cynoycrpiit
1 CTaTyC CyAZiB» YIIOBHOBaXEHHUH HA/laBaTH 3a pe3yJIbTaTaMH y3araJlbHECHHS
CyZOBOi TPaKTHKN pO3’SICHEHHS PEKOMEHMAIIMHOTO XapakTepy 3 IUTaHb
3acTocyBaHHs 3akoHomaBctBa [12, c. 122]. TloxibHy mno3wuitito 3aiimae
i B. B. JIokTioHOBa, fka MPONOHY€ 3 METOIO0 MiABUIIEHHS e(eKTHBHOCTI
3aCTOCYBaHHS HOPM TIpO BIANOBiZaJBHICTE 3a CTBOPEHHA HeOE3MmeKH
3amonisiHHSA (PI3UYHOI Ta EKOJOTIYHOI IKOAW y KPUMIHAJIHHHUX IIPABOIIO-
pyuieHHsx npotd aoBkiuwia (4. 1 cr. 239, 239-1, 240-244, 4. 1 c1. 253
KK VYkpainu) y BiamoBiguiii mnocraBoBi I[lnenymy BepxosHoro Cyamy
nepen0aYuTH KOHKPETHI KpUTepil BHU3HAUEHHS peabHOCTI HeOe3mekn
crnpuarHeHHs mkoau [13, ¢. 221].

JificHo, moxpiOHe TiIyMauyeHHS KPUMIHAIBHOTO 3aKOHY € YHIKaJIbHUM
SBUIIEM Yy BITYM3HSHIM TNpaBOBiil KyJbTypi, TOX aBTOp MiATPHUMYE
3a3HAYEHMH TMIAXiM 1 TPONOHYE, CBOEID YEPror, BHKOPUCTATH Lei
e(eKTUBHUN IHCTPYMEHT «CYIOBUX PEKOMEHJAIIHHUX PO3’SICHEHb BHUILOTO
PiBHS» IS BUKOPHCTaHHS NPH 3aCTOCYBaHHI NpAIiBHUKAMH OpraHiB
3 OXOPOHHM TIPABOTIOPAAKY 1 CYIJIMH KPHMIHAIBHO-TIPAaBOBUX HOPM IIPO
BIZIMOBINAIBHICT, 32 BYMHEHHS KPHUMIHAJIBHHUX NpaBONOPYIIeHb, K1
chopMyIbOBaHi K CKIagud HeOe3mekd. 30KpeMa, MOIIBHO Ha IMiacTaBi
HasIBHUX HAYKOBHUX JIOCIIIKEHb Ta CYJJOBOI IPAKTHKK PO3POOHUTH MOCTAHOBY
ITnenymy Bepxoaoro Cymy mpo HaWOUIBII CKIAAHI Y MPaBO3aCTOCYBaHHI
JICITIKTA CTBOPECHHS HEOC3MCKU.
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3ATIOBITAHHSI HACWJIbCTBY 100 JUTHHU
Y CUCTEMI 3AXO/IB NPOTHUII JOMAILIHbOMY
HACHJILCTBY: MIDKHAPOJHMII TA BITYM3HSIHUI BUMIPA

IOsikoBa Harauis CemeniBHa
O00KMOp 10pUOUYHUX HAYK, npoghecop,
npogpecop xageopu adMiHicmpamueHo2o i KPUMIHATLHO20 NPAsd
Jninposcwvruii Hayionanonutl ynisepcumem imeni Onecs 'onuapa
M. Huinpo, Ykpaina

HacunbcTBO Haj IiTBMH — HETaTWBHE SIBUINE, IO Mae€ pi3HI BUIU
i ¢opmu mposiBy. Lle cTocyeThest BCiX KyJbTyp, KilaciB, €THOCIB 1 PeJirii.
Bin HacmimbcTBa CTpaXkIaroTh MUTBHOHM HiTel y BChOMY CBITi. HezanexxHo
BiJl TOTO, UM BiOYBa€ThCS 1€ Y POJIMHI, HABYAILHOMY 3aKiaji, OpraHax
OITiKY Ta {HIIMX MiCTax IIe YacTO CYNMPOBOKYETHCS OalTyKHMM CTABICHHIM
CyCIIUTBCTBA 1 TNPOXOAWTH 0e3 HaNeXKHOI peakmii Ta OCydy IOBEIiHKH
KpUBJHMKA, a BIAMOBiAHO i caHKOi# 1m0 HBoro. HacuinpcTBO Mae GaraTo
(opM, BKIIOYAIOYM CEKCyallbHE HACHIIBCTBO, JUTSIYy IOpHOTrpadito,
eKCIUTyaTalilo JiTeH, TOPTiBII0 JAIThbMH, TUTSYY TNpallo, eKCIUTyaTaliio
Ta pabCTBO; a TakoX BepOyBaHHS Ta CKCIUIyaTallll0 MITeH 3JI0YMHHUMH
Ta 030pPOEHMMH TpylamH, BKJIIOYAIOYM TEPOPUCTUYHI Ta HACHUIIbHHIIBKI
EKCTPEMICTCHKI yIpyIOBYBaHHSI.

MixHapoaHi JeKiapailii, KOHBEHIIil, PE30JIOINii, TUPEKTUBU DPAMKOBI
pIIICHHSI MPEACTABIAIOTH COOOI0 3arajlbHOBH3HAHMH KeHC, SKHH CHpHse
PO3YMIHHIO 1 MPUHAHATTIO MaHyIYNX MPAaBOBUX IIHHOCTEH Ta ifei y cdepi
3a0e3nedeHHsT MPUHHATHOTO, OE3MIeYHOr0 PO3BUTKY OCOOMCTOCTI JUTHHH.
Mi>kHapoZHO-TIPaBOBI HOPMH Ta peKOMEH[alii, 3 0AHOro 00Ky, (GOpPMYIOTh
CydacHE CTaBJICHHA CBITOBOI CIUIBHOTH JO COIiamizamii JWTHHH,
(opMyBaHHS y Hei CYCHUIBHO MPUHHSATHUX HAaBHUYOK, MOTped, iHTEpeciB.
3 iHIIOrO OOKYy, BOHHM CTBOPIOIOTH HEOOXITHICTH OCOOJMBOIrO MPABOBOIO
3aXMCTy JIUTHHH, Ta 3alpOBA/DKEHHS CHCTEMU 3aXOMiB  MPOTHIi
HEraTMBHOMY BIUIMBY Ha ()i3W4He, eMOIliiiHe Ta MCHXOJIOTIYHE OJaromno-
Jy44sl JUTHHH, y TOMY 4YHCIi HeOe3ne4yHid Mojelni MoBemiHKu (OyJiHTy,
TPOJIIHTY, TPYMIHTY, KiOepOYJiHIy, CEKCTHUHTY, TpeHHcep(diHTy TOIIO)
YIOBEHAJILHOMY CEPEIOBHIIII.

BigmoBinno g0 I'moGambHoro 3Bity «IIpo crtan cmpaB y coepi
3armo0iraHHs HACWIILCTBY OO AIiTEH», OJWH MUTBbSIpA AiTel — a00 KOXKHA
Jpyra JUTHUHA y CBITI — CTPaXIAIOTh BiJ Tiel uM iHIIO! (JOPMH HACHIILCTBA
mopoky. Ha nomaTtok 1o 6e3mocepetHpol MKOIH, SIKY BOHO 3aBIaE OKPEMHM
ocobaM, ciM'siM Ta TpoMajaM, HACHIbCTBO HAJl JIThMH Ma€ 3TyOHI HACIIIKA
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Ha BCE XXMUTTS, SIKi MiIPUBAIOTH MMOTEHLIAJ OKPEMHUX JIIOAEH, a KOJW BOHO
OXOIUTIOE MUIBSIPAM JIFO/IEH, MOKE MEPENIKO/PKATH €KOHOMIYHOMY PO3BUTKY
Jiep>KaBy 1 cycminbersa [1].

3a manumu Odicy I'enepanprHoi mpokypatypu Ykpaimum y 2022 pormi
KUTBKICTh TIOTEPIUIAX BiJ KPUMIHATBHUX MPaBOIOPYIICHb IIOB’S3aHIX
13 JOMAIIIHIM HACUILCTBOM CTaHOBHUTH 3292 0co0H, 3 IKMX 87 HENOBHOIIITTI,

119 wmamomitai. 3a cr. 126' KK Vkpainm — 1449 mortepmimux oci6,
3 HEX 9 HemoBHONiTHIXTa 13 wMamomitHix o0ci6.Y 2021 pomi Oymo
3apeectpoBaHo 4751 — moTepminMx Big JIOMAaIIHROTO HACHIIBCTBA

(3a cr. 126" KK Vkpaiun — 2396 oci6), 3 HMX HemoBHOMTHIX — 192,
ManomitHix 227. YV 2020 pomi 1iei mokasHuk — 3986 motepmisux ocid Bix
JOMANIHLOro HacumbeTBa (3a cr. 126" KK Vkpainm — 2192 nortepmina
0c00a), 3 skux HenoBHOMITHI — 80, ManomitHi — 119 [2]. Buxonsauun 3 maHux
CTaTUCTUKHM CIIOCTEPIra€Tbcsl TEHAEHIST /O TIOCTYIOBOTO 3HIDKEHHS
KUTPKOCTI TOTEpIUIMX Bif JoMamHbOro HacwibcTBa.lle Moxe Oyth
HaCHiaKoM e(peKTHBHOI MPodiTaKTHYHOI pOOOTH Ta 3aXO0/iB MPOTUIl, 200 —
BHCOKO] JIATEHTHOCTI TakWX MisiHb. JIATeHTHICTH JOMAIIHBOTO HACHIIBCTBA,
0COONMBO WIOAO TUTHHU OOYyMOBJIEHA: OOMEKEHOI MOXMIIMBICTIO IMOBiIO-
MHUTH TIPO HACHJIbCTBO BPAaXOBYIOUM IIOTPO3M KPHUBIHMKA; BiACYTHICTH
PO3BHHYTOI CHCTEMH KPH30BHX IEHTPIB Ta IICHTPIB MEIMKO-COI[ialbHOL
peabiniTaiii »KepTB AOMAIIHLOIO HACHIbCTBA; HENOCTATHIM piBeHb NOBIpU
MPaBOOXOPOHHKMM OpraHaM; Oaiy’e CTaBJCHHS CYCIIbCTBA 10 (haKTIiB
HACWJILCTBA. TaKOXX, BKa3aHi CTATHCTHYHI JaHi CBiA4aTh, MPO TE€, IO
MaJIOJITHI CTaHOBJIATH 1O 5% Yy 3arajpHiil CTPYKTypi MOTEPHIMX Bif
JIOMAIIHEOI0 HACHJILCTBA, a HENOBHOMITHI 10 3%. AJKe MaJIONiTHS ocoba
no30aBiieHa TUX MOXJIMBOCTEH 3aXHUCTy, SKi € y J0pOCIOl YM HEMOBHO-
JITHBOI 0COOM, TOMY caMe MAJIOJITHI JAITH MOTPeOyIOTh O0COOJIMBOI yBaru
1 3aXUCTy 3 OOKY JIep>KaBH, CyCIILCTBA Ta TPOMAIH.

3akpuTTs WKL, BUKIHKane nmagaeMiero COVID-19, BrummHym0 Ha moHAaT
1,5 minpapaa aiTed Ta MOJIONI Y BCBOMY CBITi. 3alpOBa/KEHHST BUMYIIICHIX
3ax0iB ()i3MYHOTO [MICTAHIIOBaHHS, 3alpoOBapKeHI y BIAMOBiAP Ha
MaHAEMII0 3HAYHO MIABHIIMIN PU3HK HACHJILCTBA B CIM'T Ta 3JI0BXKHBaHb
B InrepHeri. B YkpaiHi cuTyalis momo 3axMcTy AWTHHH BiJ| HACHIbCTBA
YCKIIQHIETBCS BOEHHUM CTaHOM, HAsBHICTIO THMYacoOBO OKYMOBaHUX
TEPUTOPiH, TEpUTOpi aKTUBHUX OOWOBHMX il e AiTH mepedyBaloTh
y MOCTIITHOMY CTpeci 1 MOXKYTh ITOTEpIaTH BiJl pi3HUX (OpM HACHIIBCTBA.

Crparerist Pagn €Bporn 3 mpas mutunu (2022-2027) «[lpaBa mitei
B Jil: Bix cTaOLIBHOI peanizalii A0 CIiIbHOrO HOBaTopcTBay [3]; Ilman mii
Pagu €Bporm ans Ykpainu Ha 2023-2026 poxku «CTIiHKICT, BITHOBJICHHS Ta
BinOyn0Ba» y HamioHaibHIH Teopii Ta mpaktuui [4]; KepiBHI npuHImnm
MOBArk, 3aXMCTy Ta peaii3almii mpaBa AWTHHH B IU(PPOBOMY CEpEIOBHIII
(2018) [5], KepiBHi npuHImIYN MOTITHKE Pagn €Bpomny Moo KOMIUTEKCHIX
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HalllOHAIBHUX CTpaTeriii IMoJ0 3aXWCTy AiTeil Bix HacuibcTBa [6] Ta iH.
YTBOPIOIOTH IIpaBe MiAIPYHTS y cucteMi opMyBaHHS epEKTUBHUX 3aXO0JIiB
3aro0iraHHs! HACHJIbCTBY Y I0BEHAIEHOMY CEpEOBHILI.

Konsennis OOH Ilpo mpaBa AWTHHH € BaKIMBUM IHCTPYMEHTOM
3amo0iraHHs 1 TPOTHAII PI3HUM BHAaM HACHIBCTBA, y TOMY YHCII
JIOMAaITHBOMY HacCWIILCTBY. Y cT. 19 mepembaueHO 3axucT miTeil Bix OyIb-
SKUX (GopM (Pi3HYHOTO Ta IICHXOJIOTIYHOTO HACWIBCTBA, 3JIOBKUBAHHSA
Ta 3aMOMiSHHS MIKOAM iX 3AOPOB'T0 Ta TiIHOCTI, Hexbamoro i OpyTaIbHOTO
MOBO/DKEHHA Ta eKCIUTyarallii, BKJIIOYAIOYM CEKCyanbHi 3JI0BXKHMBaHHA,
3 00Ky 0aThKiB, 3aKOHHUX OMIKYHIB 4M OyAb-sIKOi 1HIIOT ocoou [7].

Kongenuis OOH Ilpo mpaBa muTuHM 3aKkpinuia MPHHIMI «HAHKPAIIix
inTepciB» mutuHH. Tak, y cT. 3 KonBenuii B ycix amisx mopo nxiteid, Hesza-
JIOKHO BiJ TOTrO, 3IHCHIOIOTHCS BOHHM JIep)KaBHHUMU 4YM TPUBATHUMHU
yCTaHOBaMH, IO 3aWMaloThCS TMUTAHHSIMH COLAIbHOTO 3a0e3ledyeHHs,
CyJaMH, aJMiHICTPaTHBHIMHU YH 3aKOHOAABIMMH OpPTaHaMHU, IIEepIIOYeproBa
yBara MpUAUIIETHCS SIKHAWKpaIoMy 3a0e3leueHHI0 iHTepeciB OUTHHA [7].
Tak, nanpuknan y Komym6ii, 3akoOHOaBCTBO, IO 3aXMINAE MpaBa AiTeH Ta
MiUTITKIB BiJ peKjaMH, 3aCHOBaHE Ha BH3HAHHI iX Cy0'eKTamMH OCOOIMBOTO
KOHCTUTYLIHHOTO 3aXWCTy. Tak, NMPUHIUN HAWKpammx iHTEpeciB IUTHHU
BUKOPHCTOBYETHCS SIK KEPIBHHUIITBO UIsA (OPMYJIOBAHHS Ta iHTEpIpeTarii
MPaBUII PEKJIaMH, 110 BIUIMBA€E Ha II0 TPYMy HACEJCHHS, BiH TAKOX BKa3ye
Ha KOHKPETHI 3000B'sI3aHHS SIK IS ACPIKABH, TaK 1 I Oi3HEC-CEKTOPY, 11100
MaTepiali3yBaTH 3aXHUCT, HAJICKHHA KOXKHOMY 3 HEX [8].

Y Binencekiit nexnapariii 1993 p. HaroiomyeThcss Ha TOMY, IO
JIOMAIlIHE HACWIBCTBO € ()OPMOIO JMCKPUMIHAI] Ta MOPYIICHHSM MpaB
JIIOZMHYU, 1 OTpeOye BIAMOBIIHUX 3aXO/iB HA HAI[IOHATBHOMY Ta MiXHa-
poaHOMYy piBHSX [9].

VY Kousenuii Pagn €Bponu IIpo 3amobiraHHs HacHIBCTBY CTOCOBHO
JKIHOK 1 JIOMAIlHbOMY HAcHJIBCTBY Ta OOpOTBHOY 13 IIMMH SBUILAMH
(CramOynecpka KOHBeHIIIs) (paTtudikoBana Yipainoro 20.06.2022, nabpana
guaHOCTI 01.11.2022) BM3HAueHI HACTYIHI IIUTi: 3aXHCT JKIHOK Bi YCiX
(dopM HacuibCcTBa ¥ HENOMYLICHHS, KpPHUMIHAJIbHE MeEpeciiyBaHHs Ta
JIKBiJallis HACWJILCTBA CTOCOBHO JKIHOK 1 JIOMAalIHLOIO HACHIILCTBA;
COpUSIHHSL JIKBijamii BCiX (OpM JUCKpUMIHALI CTOCOBHO JKIHOK Ta
320X0YEHHsI JifICHOI pIBHOCTI MiX JKIHKAMH Ta YOJOBIKAMH, Y TOMY YHCII1
IIISIXOM HaJaHHsS JKIHKaM CaMOCTIHHOCTI; pO3po0Ka BCEOCSDKHHX PaMOK,
MOJITUKY Ta 3aXOMIB JJISl 3aXMCTY BCIX JKEPTB HACHIILCTBA CTOCOBHO KIHOK
1 JIOMallHBOTO HACWJILCTBA Ta HaJaHHSA iM JIOIOMOTH; 33a0XOYEHHS
MDKHapOJHOTO CHIBPOOITHUITBA 3 METOIO JIKBiJauii HACHJIECTBA CTOCOBHO
JKIHOK 1 JJOMalIHbOTO HACHJIbCTBA; 3a0e3NeyYeHHs MiATPUMKH Ta HaJlaHHS
JIOTIOMOTH OpTaHi3aIlisiM Ta IPABOOXOPOHHUM OpraHaM B €(QEKTHBHOMY
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CHIBPOOITHUITBI JUIsI TPUIHATTS KOMIDICKCHOTO ITIXOAY OO JIKBimarii
HACHJILCTBA CTOCOBHO JKIHOK 1 JOMAITHBOT'O HacHiIbCTBay [10].

Monenbuuit 3akon OOH IIpo momamiae HacmibetBo (02.02.1996 p.)
nependavdae BUZHAHHS TOMANTHHOTO HACHIBCTBA SIK 3II0UYMHY Ta BCTAHOBIIIOE
MIPaBOBUI MEXaHI3M JJIs 3aro0iraHHs, BUSABIICHHS Ta IMOKapaHHS 3a Taki Iii
[11]. 3okpema, BiH mepemdadae BCTAHOBICHHS CIICIiai30BaHUX CIIYXO,
SIKi 3aiIMaOTHCS TONEPEHKEHHAM Ta MPOTHIIEI0 TOMANIHEOMY HACHIBCTBY,
a TaKOX 3aXHCTOM JKEPTB. 3aKOH TAaKOXX MICTHUThH TOJIOKEHHS TPO 3aXHCT
MpaB JiTeH Ta )KIHOK Bif] JOMAaITHHOTO HACWIbCTBA. BiH 3000B's13ye AepxaBu
3a0e3revyBaTy MATPUMKY Ta JIOIOMOTY JKE€PTBaM, BKJIIOYAIOYM MEANYHY,
TICHXOJIOTIYHY Ta IOPUANYHY JOTIOMOTY.

HamionanbHy mpaBoBY MOAENb MPOTHAII JOMAlIHBOMY HacCHJILCTBY Ta
HACWJIBCTBY INOJIO JUTHUHH CTAHOBJIITH: 3aKOH Ykpainu «IIpo 3amobiranHs
Ta MPOTHIII0 AOMAIIHEOMY HAaCHIILCTBY»,«JlepaBHa comialibHa Iporpama
3amo0iraHHs Ta TPOTHIII JOMAIIHEOMY HACHIBCTBY Ta HACHIBCTBY 3a
03HaKOI cTari Ha mepiom mo 2025 poky», (BIIMOBIMHO JO BKa3aHOI
mporpaMu  Tepen0dadeHo  MPOXOPKEHHS — NCHXOJOTIYHOI  IporpaMu
MiATOTOBKM CYIMIB, MPOKYPOPiB, aaBOKATIB, CIIAYMX IO peamizamii HopM
mpaBa B iHTepecax MOCTPaXJayoi AWTHHHU 3 ypaxXyBaHHSAM MiKHAPOIHIX
CTaHIApPTIB Ta PEKOMEHMAIlii); KpUMiHATi3aIlisl TOMAITHHOTO HACHUIHCTBA
(cr. 126"KK Vkpainm), BBeICHHS OOMEXKYBaTbHHX 3aXOMiB, IO
3aCTOCOBYIOTECS 10 OCi0, AKi BYMHWIM JOMAIIHE HACHIbCTBO (cT. 917
KK Vkpainu), Ta BigmosigaapHOCTi 3a «HeBHKOHAHHS 0OOMEKYBaIbHHX
3aX0/liB, OOMEXYBaJbHUX NPUIHKCIB ab0 HENPOXO/PKEHHS NpOrpamMH st
kpuBaHHKIB» (cT. 390-1 KK Ykpainu); agMiHicTpaTHBHA BiIIIOBiNAIBHICTH
3a JIOMalllHE HACWJIBCTBO Ta OyiiHr (BuMHEHHS ITOMAIIHBOrO HACHIIBCTBA,
HACMJIBCTBA 332 O3HAKOIO CTaTi, HEBHMKOHAHHS TEPMIHOBOIO 3a00POHHOTO
npunucy abo HEeroBiIOMIIEHHS PO MicCIle CBOTO TUMYacOBOT0 NepeOyBaHHS,
cr. 1732 KYuAll, Byninr (UbKyBaHHS) Y4acHMKAa OCBITHHOIO IMPOIECY,
cr. 173 KYnAIT).KpuMiHoTorianuii aHasi3 BiTIH3HSHOTO MPaBOBOrO Keiicy
CBiUNTH, IO, OCHOBHI TOJOXCHHS MDKHAPOTHHX HOPM IIOJO 3aXUCTY
JTUTHHY BiJ HACWJILCTBA, BiIOOpaKEHI y 3aKOHOAABCTBI Y KpaiHH.

Cepen 3aco0iB 3amobiraHHs IOMAIIHBOMY HACHIBCTBY HEOOXIiIHO
BUOKPEMUTH: IPOBEICHH MPOQiIaKTHYHOT pOOOTH 3 CIM’SIMH, Y TOMY YHCIT
IIISIXOM  PO3'SICHIOBAJILHOT pOOOTH MIOAO HEMPHUITYCTUMOCTI TICHXOJIO-
riuHoro, (hi3MYHOro0, CKOHOMIYHOT'O HACHJILCTBA MO0 TUTHHHU; PO3POOKY Ta
3aMpOBaPKEHHs MPOrPAMHMX 3aXOJIiB 3aro0iraHHs JOMAIIHBOIO HACHIIb-
CTBa B YCTaHOBAaX OXOPOHM 3[I0POB'S, OCBITH, COLIAJIBLHOTO 3aXHUCTY,
NIPaBOOXOPOHHUX OpraHax; 3alpOBaKEHHS aJpecHHX, CBOEYACHHX MeXa-
HI3MIB peakiii Ha 3BepHEHHS MOCTPaXXJaJMX BijJ JIOMAaIIHHOTO HACHILCTBA
ocib, y Tomy umchi niTed; 3abe3medeHHs OOCTYIMy 10 KBaihikoBaHOI
MPaBOBOi Ta IICHXOJOTIYHOI IOIIOMOTH TIOTEPIUIAM BiJ JOMAITHBOTO
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HACWIIBCTBA; (POPMYBAHHSI y CYCIUIBHIHCBIIOMOCTI HETaTHUBHOI'O CTAaBJICHHS
10 (akTiB JTOMAIIHBOTO HACWIIBCTBA 4epe3 IpOBeIeHHs iH(popMaliiiHo-
OCBITHBOI POOOTH, MEMIMHUX KOMITAaHIH Ta IHIIMX 3aXOJiB; AaKTHBHE
3alydeHHs CBiJOMOI IpoMag A0 MPOTHIIl HACWIIBCTBY; 3alpOBaIKCHHS
KOMIICHCATOPHHX 3aXOIiB TOLIO.

[lincymMOByIOUM BaXXIIMBO 3a3HAYUTH, WIO BITYM3HAHUM MiOXiy IO
(opMyBaHHS CHCTEMH 3aXOMiB 3amoOiraHHsA 1 MNPOTHIIl TOMAaITHHOMY
HACHJILCTBY Ma€ HaJIe)KHE IPaBOBE MIATPYHTS IO BiATIOBiTa€ Mi>KHAPOIHUM
HopMaMm y miif cdepi. EdextmBHa mpoTHIiS HETaTWBHIA TEHACHII1
HACUJIbCTBA HAJ JITbMHU MOXKe OyTH 3abe3leueHa HUISIXOM 3alpOBaKEHHS
MIMPOKOMACIITAOHUX ~3aXO0iBCOLIANBEHO-TICUXOJIOTTYHOTO, OpraHi3aliiHo-
YIPaBIiHCHKOTO, KPUMiHAILHO-TIPABOBOTO, €KOHOMIYHOTO Ta MEAWYHOTO
XapakTepy, SIK Ha HalllOHAJIbHOMY, TaK 1 Ha TJ100aIbHOMY DiBHi.

JloTpumaHHsT MDKHApOJHMX 3acaj] 3axXHCTy IUTHHH BiJl HAacHUIbCTBA,
3a0e3MEeYCHHs CBOEYACHOTO Ta e(QEKTHBHOTO 3aXHCTy MpaB MdiTed
Yy KPH30BUX Ta HAJ3BHYAHHHUX CHUTYaIlisfX, MOMIOHUX IO Ti€i, 3 SIKOIO HIiTH
CTHKAIOThCA B YKpaiHI,CIIPUATAME YCIIIIHIA MICIIBOEHHIH po30ymOBi Ta
MiABHUIIEHHIO IMiIKy KpaiHH y CBITi.
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IMPOBJIEMHU 3ACTOCYBAHHSA TUMYACOBOI'O OBMEKEHHSA
Y KOPUCTYBAHHI CIIEHTAJIBHUM ITPABOM
TA BIACTOPOHEHHA BIJ ITOCAIN

Bap6apuu €im3aBera OJiekcaHapiBHa
cmyoenmka 1 Kypcy 0pyeozo (macicmepcbkoeo) pieHs oceimu
gaxyrememy npasa, 2yManimapHux i COYianbHUX HayK
Kpemenuyyokuii nayionanvuuil yHigepcumem
imeni Muxaiina Ocmpoepadceko2o
M. Kpemenuyx, Yrpaina

BiitHa B VYkpaiHi OpAMO TPOMOPIIHHO BIUIMBAaE HAa MDKHAPOIHI
JIOTOBOPH, a/DKe, B Cy4aCHOMY CBITI BCi Oi3HEC MpPOIECH, a OCOOJIUBO
MDKHApPOIHI — € TICHO IMOB’sA3aHi OXHI 3 OAHMMH. AJDKE MIKHApPOIHI
KOMIaHii CHIBMpalIOTh 3 MapTHEpaMd 10 BCbOMY CBITY, MalOTh
NPE/ACTaBHUITBA B 1HO3eMHMX KpaiHax, 1 Pocis He € Bunsartok. IIpote,
il BropruenHs B 2022 pori 3MIHWIO CBITOBMH Oi3HEC Ta 3MYCHIIO COTHI
KOMIIaHI# BHHTH 3 pOCIHICBKOrO pHHKY Ta pO3ipBaTH JOTOBOPHU
PO MOJAJBILY CIIBIPALIO.

Uepes BropraeHHs Pocii B VYkpaiHy kommaHii 1m0 BCbOMY CBITY
orojocunan mpo Buxix i3 Pocii. IlpunuHeHHs OaraTopidyHMX IIPaBOBHX
BIIHOCHH € CKJQJHHM 3aBJaHHAM 1 MOXE MOEJHYBATHCS 3 PH3HKAMHU
BiNOBIJAIFHOCTI, @ TaKOX MOTEHIIHMMHU mpereH3ismu.Came Uit po3y-
MiHHSI IPaBOBUX OCHOB BIUTMBY BIfHHM Ha MiKHapoaHi gporoBopu y 2011 p.
I'enepanbHoro  Acambneero OOH OyB cxBaneHMid TIpOEKT —crareit
«IIpo Hacnigku 30pOoWHHX KOHQIIKTIB Ui MDKHAPOAHUX AOroBopiB» [1],
B SIKOMY OKPECJICHI TUTbKHU 3arajibHi 3acajau il MXKHAPOJIHUX JTIOTOBOPIB ITiJ|
yac 30poiHOro KOHQUIIKTY 1 I'PYHTYEThCS Ha 3arajJbHONPHUHSATIA MpPaKTHII
Ta MOTpedax CydyaCHHX MIDKHAPOJTHHMX MPaBOBiMHOCHH. CaMe BUKOPHCTAHHS
LIUX CTaTeH € akTyaJlbHUM y yMOBAaxX BilfHM B YKpaiHi.

Ha ypsinoBomy piBHI, ©Oarato KkpaiH JyXe IIBHAKO Iepeinun
JI0 BBEICHHS CAaHKIIMHMX MaKeTiB, CIIPIMOBAaHNX Ha IMPUITMHEHHS NPUILTUBY
iHO3eMHOTO Kamitainy mo Pocii. ¥V Bignosins Pocis npuiiHsiia HU3KY HOBHX
3aKOHIB, SIKi 4aCTO Ha3WBaIOTh «KOHTPCAHKITISIMID.
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Ha ocHOBI maHMX MDKHapOZHHX KOMIAHIH Tpo iXHIA BUXIJ
3 pOCIHCBKOTO PHUHKY MH JOCTIJMIHM, L0 NOCTPaKAald MpPaKTHYHO BCi
MIXKHAPOJIHI KOMITaHii, sSKi MpamrorTh 3 Pociero. Apke OCHOBHUM 3aBJaH-
HSM KOMIIaHii € 3a0e3meveHHs O0e3mnekn Ta 0JIaromoryddst CriBpoOiTHHKIB Ha
MicIsIX abo 0e3mocepeHhO TOPYIICHWX BTOPTHEHHSM, 3a0€3MEeUCHHS
MOTPUMAaHHS HOBHX MDKHAPOTHHWX CAHKII Ta MOHITOPHHT POCIHCHKOTO
3aKOHOJIABCTBA, IO 3MIHIOETHCS, 1 caMe TOMy 0araTo KOMMaHii BHPIIIAIH
3TOPHYTH CBOIO AisLIBHICTB y Pocii [2].

Bymp-siki cymepeuku, sKi MOXYTh BHHHKHYTH Yy TIpH pO3ipBaHHI
JIOTOBOPY BUpIIIyIOThCS Ha ocHOBi crarti 83, craryry OHH [3], sxuii
nependavyae TUIBKM MHUpHE BUpilleHHs. [IpoTe Npu3ynuHEHHS A0TOBOpPY He
3BUTbHSIE KOMIIAHIIO BiJl HOTO BUKOHAHHS, 1[0 TEX MepeadaueHo crarrero 10.

Jlesiki 1oTOBOpH MOXYTh MICTHUTH 3a3Hau€He MpPaBO PO3ipBaHHS, SKIIO
oOcTraBuHH, SIKi € (opc-MaXOPHUMH, 30€piraloThCs IPOTATOM IIEBHOTO
nepioxy vacy. lle mpaBo Moxe OyTH peari30BaHO TUTBKHA CTOPOHOIO, sIKa HE
3asBHia Mpo (hopc-Maxkop, ado Oymap-aKy i3 cropiH. Tam, e HemMae Takoro
CTaHOBHWINA, HEMae MpaBa aBTOMaTWdHe mnpunuHeHHs aii [2]. Takox
CTaTTSIMU HependadeHo, 110 epiKaBa arpecop, B HamoMmy Bunaiky Pocis He
Mae TpaBa IPU3YITHHUTH IO J0TOBOPY 3 CBOIX KOPUCINBUX MOTHUBIB.

JoktpuHa 1po (pycTpamiro Takok MOXE MaTH 3HA4YCHHS Ta MOXKE
3aCTOCOBYBATHUCS, SIKIIO MOXKHA I10Ka3aTH, IO BHKOHAHHS CTal0 HEMOX-
JIUBUM a00 HE3aKOHHHUM BHACIIIOK Herepea0adeHnx O0O0CTaBHH, ab0 KOJIH
BUKOHAHHS CTAJIO PaIUKAIBHO BIAPI3HATHCS Bif TOTO, 10 OYJI0 Y3rOKEHO,
1 SKIIO HEMaEe JOTOBIPHOTO TMIOJIOKEHHs (HANpHUKIAA, (opc-Maxopy),
0 nependavyae Taky MoAil0. 3 [bOr0 BUIUTMBAE, 10 B 00CTaBHHAX, KOJIHU
POCIfiCBKHIT KOHTpareHT WiJIa€ThCsl CAaHKISIM, CTOPOHA, IO pPO3pHUBAE,
MOX€E CKOPHCTaTHUCS HOKTPUHOIO (pycTpamii, mod posipBaTH HOroBip
1 BUKOHATH Oyb-5IKi TIOAaMbIIi 3000B’I3aHHS 11010 HBOTO [4].

I3 mouarkom BTOpraeHHs Pocii B YkpaiHy Takox BCTYITWIN B CHIIy Taki
MDKHapOHI IoroBopr sk KOHBEHIiS Mpo MOMIMIIEHHS A0Mi MOpAaHeHHUX Ta
XBOpHUX y HOifounx apMisx [5], KoHBeHIs mpo NMOBOMKEHHS 3 BiHCHKOBO
cinyxboBumu [6], Ha ski Pocis mpocTo «HAIUTIOBajga», IO 3acBiadye
(I3MYHUX CTaH YKpaiHCBKHUX BiHCHKOBOIIOJIOHEHHX, SIKUX HE TO IO HE
YTPUMYIOTh B HOPMaJIbHUX YMOBAX, 3 HUX MPOCTO 3HYIIAIOThCA [7].

Mu BBaxkaemo, 1o came BTOprHeHHsi Pocii B VYkpainy mnopymye
crartio 2 Crarytry OOH, neHTpaiabHMH HPUHIMI CTAaTyTy, SIKHM BUMarae
Big aepxas-wieHiB OOH yTpuMyBaTHCh Bl «3aCTOCYBaHHS CHJIM HPOTH
TEPUTOPIAGHOI IUTICHOCTI YHM MOJITHYHOI HE3AICKHOCTI  OYJb-sIKOi
nepxkasm» [3].

[Mpunymensas npesunenra Bonoanmupa IlyTiHa Ta iHMIMX POCIHCHKUX
odimiiftHMX o0ci0 Tpo Te, mo 3acTocyBaHHSA Pociclo cuiam BUIpaBaaHe
BignoBigHO mo crarri 51 Craryry OOH, He Mae Hi (akTHYHOI,
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Hi ropuauuHoi miarpumkn. Cratta 51 mepenbavae, Mo «HIMO Y i XapTii
He OOMeXye HEBiJJ'€MHOTO IIpaBa Ha IHAWBIAyaJbHY YH KOJEKTUBHY
camM0000poHY y pa3i 30poitHoro Hamaay Ha wieHa Opranizamii O0’exHAHIX
Hariity.

Ha namy nymky, 3asBu I[lyTina mpo Te, mo Ykpaina poOuiia «reHOmum»
npotu pocisiH y JoHensKy Ta JIyraHceKy, X04 i € c1abo 3aByaJbOBAaHOIO
cnpoboro BUIpABIATH 3aCTOCYBaHHSA POCi€l0 CHIIM MOBOIO MiIKHAPOTHOTO
MpaBa, TaKOXK HE MiATBEPKYIOThCS (paKTaMH i B )KOJAHOMY pa3i He HaioTh
Pocist mae mpaBo po3modatu BTOprHeHHS B Ykpainy [8]. KonBenmis mpo
TCHOILIM/, BHW3HAYA€ T'CHOIMI SK MEBHI 1ii, COpsSMOBaHI Ha MOBHE abo
YAaCTKOBE 3HUIIEHHS Oy/b-sIKOI HAalliOHAIBHOI, ETHI4YHOi, pacoBoi Yu
peniriiiol rpymu [9]. Hemae xomgHuMX J0Ka3iB Toro, mo YkpaiHa Opaia
YYacTh Y SKHXOCH i3 3a3HAYCHUX Jiif, i TUM OLUIBIIIE XKOJHUX JOKA3iB HAMIPY
MOBHICTIO a00 YacTKOBO 3HMIIMTH Oy/Ab-sIKE YrPyNOBaHHS Ha CXOMl
VYkpainn. HaBiTh, SKmO0 YKpaiHCHKMH ypsA BYMHHB HOPYIICHHS IIpaB
JMIOAWHW TIOAO POCiSH Ha cxoni Ykpainu, Hi KoHBeHIis mpo TeHouum,
Hi Ctatryr OOH He H03BOIISIIOTE CTOPOHAM KOHBEHIIIT 200 JepKaBaM-WIeHAM
3aCTOCOBYBATH CHIIy ATl BHUIIPABICHHS AaKTIB I'€HOLUAY abo CepHO3HUX
MOPYIIEHb IPaB JIOANHH.

Ha nomatok mo ¢iHaHCOBHX caHKIIIH, BBEIEHNX Ha TBOCTOPOHHIA OCHOBI
Cnonyuenumu IlITaramu ta GarathbMa IHIIMMHU KpaiHamu, Pocis, IMOBIpHO,
3ITKHEThCS 3 MAacOBUM 3aCy/DKEHHSM Ta 130JIII€I0 Y MIDKHApOIHUX
opranizamisx. Paga €sponu npusynuHuia ydactb Pocii y ceoemy Komireri
MiHicTpiB Ta cBoill [lapnameHTcrkiit acambiei. Pasom i3 Tum, Paga besnexn
OOH nporonocyBaia 3a Pe30JIOIIIi0, MO 3000B’53y€, 3aCy/KYE BTOPTHCHHS
i BuMarae Bix Pocii mpunuHeHHsS BIHCBKOBHX il 1 BIOXOIy 3 TEpHTOPIi
Vkpainu. Ane Pocis, sk noctiiianii unen Pagm besmekw, Hakmama Bero
Ha PE30ITIOIIIIO.

Mu BBakaemo, 1m0 Pocis i Tak mopymmia Bxe Bci Mi>KHapOHi T0TOBOPH
oo poOIATH POCIHCHKI BIMCEKOBI 3 MHPHHUMH JKHUTEISIMH IPOCTO
3HaXOJUThCS 33 TPAHHIO MUCJCHHs Oyb-1Kol 3710poBoi moaunu. Taki mii,
MaroTh OyTH HE TIIbKHM 3aCy/DKEHHI, alle i BIINOBIAHO IOKapaHi, Ta TaKk
KOPCTOKO SIK TiTbKK MokHa! HixTo HikoiwM, 1 Hi 3a SIKUX OOCTaBHH HE Mae
npaBa BOMBATH MUPHUX KUTEJIB, MU KHBEMO B 21 CTONITTI, cepeaAHbOBIYUS
BXE JaBHO I1033aJy, MW 3aKJIMKAaEMO BeCh CBIT NOBCTaTH mnpotu Pocil
Ta 3pOOKTH JIep>KaBi MOBHY JIKBiAAL{ K EKOHOMIUHY TaK i MOpPaJIbHY.

OTxe, MiaOWBarOYM MiACYMKH JOCIHIJDKEHHS, MOXKHA 3pPOOWTH TaKHUH
BUCHOBOK, 1110 BiifHa Pocii He TiNbKM BIUIMHYJA Ha MDXHapOJHI JOTOBOPH
y CcHCTeMi NpaBa, a BOHa MpH3BEJa JO BUXOLY COTHI MIDKHAPOAHUX
KOMIaHI# i3 pOCIHCHKOTO PUHKY Ta BiIMOBY MDXHAPOJHHX IaTepPiB BECTH
Oismec 3 pocigsHamu. Tomy, Pocii, sk nmepkaBu HE IMOBHHHO iCHYBAaTH
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1 XOJIHHX Oi3HEC-BITHOCHH BECTH 3 HCIO TEX HE MOTPIOHO, I KpaiHa-
TEPOPUCT, sSIKa Ma€ TMOIUIATHTUCS 3a CMEpTi OC3HCBHMHHUX YKpAiHIIIB.
I, moyaTKOM IIPOTO Ma€ CTATH BiMOBa CBITOBOI CIUIBHOTH Bif OYIb-SKOI
cmiBopari 3 pocisHamu. Pocii, Sk mepaBw He TOBHHHO iCHYBAaTH, apKe
e HallMeHIe, IO MOXE 3POOWTH CBIiTOBAa CIIUTFHOTA, IIO0 XO0Y SKOCH
MOMCTHUTHCS 32 CMEPTi HeBUHHUX.
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BUKOPUCTAHHSA LITYYHOI'O IHTEJIEKTY
B KPUMIHAJIBHOMY ITPOBA/I’KEHHI

Bonsn Jap’sa BikropiBHa
3000y8a4 6uwoi oceimu 3 pOKY HABYAHHA OCEIMHBLO2O CMYNEHs 6aKanaep
Hayionanvnuii ynieepcumem « Odecoka Mopcoka akademisny
m. Odeca, Yrpaina

Bauayesa Jlionmuna BacuiiBaa
KaHouoam 1opuoudHux Hayx,
doyenm Kageopu 3a2anrbHONPABOSUX OUCYUNIITH
Hayionanvnui ynieepcumem « Odecvka Mopcoka akademisny
m. Odeca, Yrpaina

Ha crorogmimmHiii meHh Bce OULTBIIOrO 3Ha4YeHHS HaOyBae mu(poBa
TpaHchopMmariist, mo mnepeadadae BUKOPUCTAHHS LU(PPOBUX TEXHOJOTIH
y Bcix cepax xuTTst. CyZOUHHCTBO Ta MPaBO HE € BUKIIOUEHHIM, OCKITBKA
MH MOXKEMO CIIOCTEpIraTé BIPOBAKEHHS TAKUX TEXHOJOTIH, SIK HANPHUKIa[
CIIEKTPOHHHUM Cy.m, M0 Iepeadadae MOXKIUBICTh 3MINCHCHHS MPaBOCYIIs
B €JICKTPOHHOMY BUIJISA[, BAKOPUCTAHHS €JICKTPOHHUX peCypCiB Al 300py
MiIUCIB TOLIO.

OpHi€rO 13 HOBITHIX TaKMX TEXHOJIOTIH € mTy4Huil inTenext (nami — LI),
TOOTO, TaKk 3BaHa «MallMHa», SKa JOIOMAarae OTPUMYBaTH Ta OOpOOIATH
neBHI 3HaHHA W BMiHHA. Ha ceoromuimuiii mens Il cmocrepiraerbes
B pi3HMX cdepax: moOyTi, Hayli, MEIUINHI, EKOHOMIIl, CIOPTi, a TAKOX
B KPUMIiHAJIBHOMY MPOIIECi, IO € BiIHOCHO HOBHM, SIK JJIS CBITY B LLIOMY,
Tak 1 g Ykpainun. OTxe, NpoOJeMaTHYHWM € NHWTaHHSA BH3HAYCHHS
CYTHOCTI Ta 3HA4YCHHS INTYYHOTO IHTENEKTY B KPHMiHAJIHHOMY IIPOBA-
JKeHHI, 110 1 3yMOBHJIO aKTYaJIbHICTh JAHOTO TOCTiIKCHHSI.

3 NOCTIMHUM pPO3BUTKOM Ta EBOJIOLIEI0 CYCHUIBCTBA, JIOJICTBO BCE
OlsIbIIIe criocTepirae 3MiHH B OCTAHHBOMY, SIKI YaCTIIIe € HETATHBHUMH, aHDK
no3utTUBHUMH. OJIHAK, OJTHIEIO 13 TAKMX MO3UTHBHUX 3MiH, MOYKHA BBaXKaTH
BrpoBapkeHHs 111, cTBopeHHs sikoro Oynio cnpsiMOBaHe, Hacammepen, Ha
MOJIETIIEHHS KHUTTEAISIIBHOCTI JIIOJIed Ta CycHuIbCTBa B IIJIoMy y cdepi
indopmarrii. OgHaK, HE3BaKAIOYM HA JOCHTH MIMPOKE PI3HOMAHITTS cdep
BukopucranHs 11, BOpoBakeHHS OCTaHHBOTO y cdepy KpUMiIHAIBHOTO
CYJIOYMHCTBA € Jell0 HOBUM, BPaxOBYIOYM Te, IO Taka IPaKTHUKa
criocrepiraeTbess Jmmie B aekinbkox kpainax (CILA, Kuwurait, Benunka
Bpuranis Tomo), B ToMy uncti B YKpaiHi.
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[MosiBa Ta BupoBakenHs TexHoiorii LI B pizHux kpainax chopmyBaio
HEOOXITHICTh peryJIroBaHHS BiTHOCHH, SIKi BHHHKAIOTh B PE3YJIBTATi IIbOTO,
a TaKoXX TPaBWI BHKOPUCTAHHS HOBITHIX TexHoiorid. Tomy, Oyio
po3pobneHo Ta mpuiHATO ETH4YHY XapTifo BHKOPHCTaHHS INTYYHOTO
IHTENEKTy B CYJOBHX CHCTeMax Ta CyMiKHOMY cepemoBuili B 2018 pori.
30KkpeMa, MONOKCHHAMH IBOTO JOKYMEHTY Iepe0adeHo 5 OCHOBHHX
MIPUHITUITIB Ha OCHOBI SKWX Mae OazyBaTtuch Bukopuctanss LI B mpaso-
CyIi: TIOBaru A0 OCHOBHHX IIpaB, HEIMCKPUMIiHAILIi, SKOCTI Ta IOBardy,
MPO30pPOCTi, HEYNEepeHKEHOCTI Ta CIPaBeIIMBOCTI, IiX KOHTPOJIEM
Kopuctysadya [1].

Ha nepxaBHOMY piBHI muTaHHs BripoBaJpkeHHs TexHojorid LI perma-
MEHTyeTbCsl npuitHATOI0 Posmopsyvkennsm  KabGinmery MinicTtpiB  —
KoHuenuiero po3BUTKY IITYYHOTO iHTENEKTY B YKpaiHi (mami — KoHuernis)
B 2020 pomui. ITomoxxennssmu Konuenmii Oyno BH3HA4€HO METY, OCHOBHI
MIPUHITUIA Ta 3aBJaHHSA po3BUTKY TexHoxorii 11 B Hammiif nepxasi. B Tomy
9ucli, OyJ0 BHU3HAYCHO TMOHATTA TEPMIHY IITYYHHH 1HTENEKT —
«Opra”i3oBaHa CYKYIHICTh iH(GOPMAIHHUX TEXHOJOTIH, i3 3aCTOCYBaHHSIM
AKOI MOXIIMBO BHKOHYBAaTH CKJaJHI KOMIUIEKCHI 3aBJaHHSA MUIIXOM
BUKOPHCTaHHS CHCTEMH HAyKOBHX METOIIB JMAOCHIIDKEHb 1 aJlTOPUTMIB
00poOku iH(opMmarii, oTpumMaHoi ab0 caMOCTIHHO CTBOpPEHOI Mix dac
pobOTH, a TakoXX CTBOPIOBATH Ta BUKOPHCTOBYBAaTH BJacHI 0a3u 3HaHb,
MOJeNl OPUHHATTA  pillileHb, aIropuT™MH poboTH 3  iHdopMmaliero
Ta BU3HAYATH CIIOCOOM JTOCATHEHHS MOCTABJICHUX 3aBAaHby [2].

Komnreniiiero BCTaHOBIICHO, IO OJHIEI0 i3 MpoOJeM, SKi MOTPEOYIOTh
PO3B’SI3aHHS € «BIJICYTHICTH 3aCTOCYBAaHHS TEXHOJIOTIH IITYYHOTO IHTEIEKTY
B CyJOBii mpakTuii» [2]. BimmoBimHo, IS BUpIMICHHS JaHOi MpoOIeMu
OyJI0 TaKOXX BCTaHOBJIICHO 3aBJAHHS, SKI CTOCYIOTHCSA: a) BIOCKOHAJICHHS
BXE ICHYIOUMX TEXHOJIOTiH, Takux sk EnexTponHui cyn, €nuHa cynoBa
iHpOpMAaIIHO-TEeIEeKOMYHIKaIliifHA cucTeMa, €IMHUH PeecTp IOCYAOBHX
po3ciigyBaHp TOIIO; O) BIPOBAKCHHA KOHCYJNBTATHBHUX IIpOTpaM Ha
ocHoBi Il mas mmpokoi BepcTBH HaceleHHA (aOM BOHO cTajo OLTBII
npaBooOi3zHaHuM); 3) aHaiily HasBHHX OaHux 3a gonomoroto LI 3amms
MOTMEPEHKCHHS BUHUKHCHHS CYCIIUIbHO HEOE3MEUHUX SIBHII, B TOMY YHCII 1
KpUMIHAJIbHUX TPaBOIOPYIIEHb, TOOTO, TaK 3BAaHWH NPEBEHTHUBHUU 3aXif
MOTIepEeKEHHsT 3JI0YMHHOCTI; 4) NMpOBEIEHHs aHalli3y HasBHUX JAHUX 3a
noromororo texHosorid LI ans Bu3HaueHHs 3axoAiB  pecoriaiizanii
3aCyKCHUX, Ta 5) MPOBEACHHS aHANi3y 3 BUKOPUCTAHHAM TexHouorii 1111,
CTaHy JIOTPUMaHHS 3aKOHOJAaBCTBAa Ta CYIOBOI IPaKTHK{, Ha OCHOBI 4OroO,
Oyne BimOyBaTMCh BHHECCHHS CYyIOBHX pIillleHb y CHpaBax HE3HayHOI
CKIamHOCTI (32 B3aEMHOK 3romor0 cropiH) [2]. Cmim 3a3HA4MTH, IO
KoHuenmiss HOCHTH JOCHTh AEKIAPATUBHMN XapakTep, OCKUIBKM BOHA
MICTHTB ZOCHUTBH po3MuTe moHATTs LI Tormo.
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Opnak, 3 ananizy Koncrurynii Vkpainu, a came ii ct. 124 («[enery-
BaHHA (YHKIIM Cy[iB, a TakoX NpUBJIACHEHHS IMX (yHKUIH 1HIIMMHU
OpraHaM¥u 4Yd MOCaJOBUMHU ocobamu He Jomyckaetscs» [3]) ta cr. 127
(«[IpaBocynnus 3miCHIOIOTE cynmi» [3]) BummmBae 3a00poHA JeneTryBaHHS
MMOBHOBA)KEHb Cy[iB iHIIM ocobam. ToOTo, Ha KOHCTHUTYIITHOMY piBHI
3aKpIMJICHO MPUHINN 3AIHCHEHHS PaBOCYAs BUKIIOYHO CyJaMH, IPOTE Ha
MPAKTHUIIl CIIOCTEPIraeThes meBHe MpoTupivus i3 BuposamkeHHs 111 Tomy,
Ui epeKTUBHOTO Ta 3akoHHOro BuKopuctaHHa Il B kpumiHaibHOMY
MPOBA/KEHHI, 3aKOHOAABII0 HEOOXiTHO 3BEpHYTH Ha Il yBary Ta BHECTH
BIAIIOBIHI 3MIiHH.

Sk Oyno 3a3HaueHO BHILE, Y CBITI B AESKUI KpaiHaX € OKpeMi CUCTEMH,
10 BUKOPHCTOBYIOTH IUTYYHHUH iHTENEKT. SIKIIO K TOBOPUTH MpO YKpaiHy,
TO MOJIOHMM OpPraHOM B Hac BUCTYIIA€ OpraH MpoOarlii, 1110 BUKOHY€E CBOIO
TUSUTBHICT Y MEXKaXx ITirOTOBKH JOCYTOBOT JOTOBI I IS OIIHKH MOXITUBUX
penmouBiB TOmIO. 30KpeMa, CIiJ BpPaxOBYBAaTH, IO TNPH MiATOTOBII
JIOCYZI0BOi JOMOBiAl BHKOpUCTOBYIOThCS TexHouorii 1. Tak, sx nmpukman,
MOXXHa MPUBECTH BUKOPUCTAHHS IIPOTPAMHOTO 3a0€3IeUeHHS 3 eIeMEHTaMHt
I «Kacamgpa», mo copsMOBaHE Ha BCTAHOBICHHS MOXIIMBOCTI
MTOBTOPHOTO BYMHEHHS KPUMiHAJIBFHUX MPaBoOIIopymIeHs [4, c. 131].

Kopucaum IHI moxe OyTH, 30KpeMa TOpH TIPOBEICHI MPOICIypH
JIOKa3yBaHHS, OCKIJIBKH BOHO BIAPI3HAETHCA BiA aHami3y JOKa3iB
YIIOBHOB)KEHOI Ha Te 0co00r0. Skimo posrmsaaru npouenypy npu LI,
TO CJiJ BKa3aTH, 10 OCTaHHIA «Oepe maHi 1Mo OOBHHYBadeHOMY 3 0asw,
aHaJi3ye iX, BUKOPHUCTOBYIOYM MaTeMaTH4HI aJTOPUTMH, Ta POOUTH 3BIT
3 OI[IHKOIO BIJNOBIIHUX pU3UKiBY» [5, c. 49]. IIpoTe, TyT ciij po3yMiTH, 10
JIOCUTDH 4YacTO TPAIUIIIOThCS «(PEUKOBI» J0Ka3M, sIKi HEOOXiTHO BiJpI3HITH
BiJl IHIIMX Ta, BIAMOBiIHO He BpaxoByBatH, aime LI mporo He 3mareH
3pOONTH, OCKUIBKH HE PO3pI3HSIE MPaBAMBI/HENIPABAMBI JOKa3H, a ONpPaIbo-
By€ BClI pa3oM, B pe3yibTaTi YOro MOXIJIMBO OyZe TOBOPHUTH IIPO
HETPaBUIIBHICTH TAKOTO 3BIiTY. 3 iHIIOTO OOKY, HE 3aBXKIIU CITiJ MIOKIAJaTHCS
W Ha IOACHKUH (AKTOp, OCKIIBKA BHHOCSYH CYAOBE PIIICHHS, CYIIS
BPaxoOBY€ CBOE BHYTPIILIHE MEPEKOHAHHsI, 110 HE 3aBXIH € BipHUM. ToOTO,
TaKi 00CTaBMHM MOYKHA CIIBBIJIHECTH 3 PU3UKAMH, SIKi TIPUCYTHI 3aBXK/IH.

OpHuM 13 HEJONIKIB, a TOMy i aprymeHtoM npotu BBeaeHHs II
B KpHUMiHaJbHE CyJOYMHCTBO, MOXE CIYI'yBaTH HEYIEpe/KEHE CTaBIICHHS
JI0 TEBHHUX KaTeropid oci0, 110 He J03BOJISIE CIPABEMJIMBO PO3IJSIATH
cnpaBu. 3okpema, MoxkHa mnpuragatu nocig CHIA 3 ix nporpamoro
COMPAS, ska muckpuMmiHamiiHO cTaBWIacs JO adpoaMepUKaHIIB,
BKa3ylOud Ha, HIOMTO, OB NMOKAa3HUKM BYMHEHHS HUMH IPOTHIIPABHUX
JiSIX, HK O1UTHMU JTIoabpMH [ 5, ¢. 50].

OTXe, Ha OHOBI IILOTO MOXKHA BHUIUINTH TepeBard Ta Hemomikum LI
B KpUMIHAJTHLHOMY MIPOBA/KEHHI. 30KpeMa, IO3UTHBHUMH acTIeKTaMHU MOYKHA
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BBa)KaTH: 3MEHIIEHHA dYacy Ta o0csary pobotu (momyk HeoOXigHol
iHpopMalii TOm0), a TaKOX 3aBaHTAXKECHOCTI NPaBOCYA[s; BiICYTHICTh
BHYTPIIIHROTO TICPEKOHAHHS MPH OIlHII JOKa3iB, ab0 X IHIOIMX [iH,
Ta HAaBIAKW, 3MIHCHEHHS M€l OiSUIBHOCTI 3 MAaTEMATHYHOK TOYHICTIO;
BUKODiHEHHS TIiIKYMIB, TEPEBUIIEHb CIIy>)KOOBUX ITOBHOBaXCHb, TOOTO
KOpymIii, OcKimbkH B HistibHICTH 111l HEMOXIHMBO HISKMM YHHOM BTPYTH-
THUCH TOIIIO.

He3sBaxkaroun Ha TUTIOCH, TOCHUTH SICKpaBO BHpakeHHMH € Hemomiku LI,
30KpeMa Ie: He pO3MEKOBYBaHHS MpaBIMBOI/HEMpaBAUBOI iHpOpMarii mpu
OTIPALIIOBaHHI; MOKJIMBI MPOSIBH IUCKPUMIHAIIIMHOTO CTaBJICHHS O TEBHUX
KaTeropii ocid; 3amiHa JIFOAWHM TIPH 3IiiICHeHH] podeciii B IoprCHpyIeHIIiT
Ha Ul (omHak mocuTh cripHe MUTaHHS), a Takox TexHoisoril Il mMoxyTh
BUCTYIIATH SIK «KpUMiHOTeHHHUH dakTop» [4, c. 131], OCKiNBKM ITPU3BOIUTS,
B JISSIKiF Mipi, 10 TiABUILEHHS PiBHS 3JI0YMHHOCTI TOIIIO.

Otxe, BpaxoByIOYM BCE BHIICHABEAEHE, MOXKHA IIMTH 10 BHUCHOBKY,
II0 ITYYHUH IHTENEKT 1€ CYKyNHICTh IEBHUX TEXHIK Ta 3HAHb, METOIO SIKMX
€ 3aMiHa 3mi0HOCTEH MOOMHN HA MAIIUHHY poOoTy. OmHaK, A BBEIACHHS
I B cucreMy KpUMIHAJBHOTO CYAOYMHCTBA HEOOXiTHMM € po3poOka
Ta MPUAHATTS BiAMIOBIHOTO 3aKOHOMABCTBA, SIKE O PEryNIOBaJi0 NMHUTaHHA
Ta BIIHOCHWHH, sIKI BHHHKAIOTh 3 I[bOTO NpHBOAY. Hampukian, BaXINBHM
KpPOKOM BHpILICHHS 1ii€i mpoOiemu, Oyio 0 mpuidHATTS 3akoHy YKpaiHh
«IIpo mTy4yHHU IHTENEKTY.
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KPHTEPIﬁ“<<PO3YMHOFO OYIKYBAHHA
KOHOIAEHINIMHOCTI» AK TAPAHTIA 3AXUCTY
IMPUBATHOCTI OCOBM IIIJJ YAC OBIIYKY

Crpamox AHHa AHaToJIiiBHA
O0oxkmop inocoii 6 2anysi npasa, doyenm Kageopu KOHCMUMYYIliHO20,
MIHCHAPOOHO20 | KPUMIHANBHO20 NPAsd
Jloneywvxutl nayionanvruil yHieepcumem imeni Bacuns Cmyca
M. Binnuys, Yxpaina

BypaBcbka Ajina AnapiiBHa
cmyoenmxa 1 Kypcy mazicmpamypu 0puoUuHo20 Qaxynvmemy
Loneyvruii nayionanvrutl ynieepcumem imeni Bacuna Cmyca
M. Binnuys, Yrpaina

OO0myK € e(QeKTHBHOIO CIIAY0I0 PO3MIYKOBOIO €0, SIKa JO3BOJISIE
OTpPHMATH JI0Ka3H, [0 MAlOTh BaroMe 3HA4YEHHs U1 CIIpaBU. BBakaeThcs,
0 BHCOKAa pPE3YJIbTaTUBHICTE OOMIyKy 3a0e3MedyeTbess MOJKIHBICTIO
JIOCTYIy /IO JKUTJa YM IHIIOTO BOJIOJIHHS OCOOM, a OTKE il BTPyHaHHSIM
y IIPUBATHE KUTTS 0COOH.

3BaXkaroun Ha OOMEXEHHs IMpaB oci0 MiJ 4Yac NpOBeleHHs OOIIyKY,
ct. 233 KpumiHaIbHOrO mpoIecyaJbHOr0 KOAeKcy YKpaiHum (mami —
KIIK VYxkpainu) [1] mepenbavae, mo HIXTO HE Mae€ IpaBa NPOHUKHYTH
JI0 KHUTJIa YW 1HIIOTO BOJIOJIHHA 0COOM 3 Oy/Jb-SKOI METOI0, iHaKIIe SK
JUIIE 32 JOOPOBUTHHOIO 3TOJI0K0 0COOH, SIKa HUMH BOJIOAI€E, a00 Ha IMiJCTaBi
yXBaJIM ciigdoro cynani. Jlana rapaHTis B TOMY 4HCI 3akpimieHa y cT. 30
Koncrurynii Ykpainu, cr. 13 KIIK Ykpainy, ct. 8 €Bponeiicbkoi KOHBEHIIIT
3 TIpaB JIFOAWHHA Ta {HIINX HOPMATHBHO-TIPABOBUX aKTaX.

He Baxxo momituty, mo ct. 233 KIIK Ykpainu oOMexye Koo 00’eKTiB
npaBa BJIACHOCTI, JUIS NMPOHMKHEHHS 1O KX MOTpiOHAa yXBajia CIia40ro
CyIIi, JIMIIE JXHUTJIOM YU IHIIAM BOJIOAIHHSM OCOOH, IO MAarOTh YiTKO
okpecieni Mexi. Tak, BiamoBiauo 10 4. 2 ¢T. 233 KIIK Ykpainu mig sxutiom
0co0u po3yMieThest Oy ib-SKe MPUMIIIEHHS, K€ 3HaXOIUTHCS y TIOCTIHHOMY
Y THUMYACOBOMY BOJIOJIHHI OCOOM, HE3aJC)KHO BiJ WOro MPU3HAYCHHS
1 IPaBOBOTO CTaTycy, Ta MPUCTOCOBAHE JJISl TOCTIHHOTO ab0 TUMYacoBOI'O
MIPO’KUBAHHS B HhOMY (Di3MUHMX OCi0, a TaK0XX BC1 CKJIaJI0BI YACTHHH TaKOT'O
npuMinieHHs. He € JXKWTIIOM TpUMIIICHHS, CHEMiadbHO MPH3HAYCHI IS
yTpuUMaHHA oci0, mnpaBa SKUX oOMexeHi 3a 3akoHOM. [lix iHmIMM
BOJIOZIHHSIM OCOOM PO3YyMIIOTBCS TPAHCIIOPTHHH 3acid, 3eMellbHa iIAHKA,
rapax, IiHmi OyIiBm YW TNPUMIMEHHS MMOOYyTOBOTO, CIIy>KOOBOTO,
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rOCIOAapChKOro, BUPOOHWYOTO Ta IHIIOTO NMPHU3HAYEHHS TOLIO, SIKI 3HAXO-
JIATHCSI Y BOJIOAIHHI 0COOH.

BykBanbHe TilyMaueHHs BHIIE3a3HAUYEHOI CTaTTi CBIAYUTH MPO Te,
0 3aKOHOAABCTBOM HE BCTaHOBJICHO TapaHTIH JUIi 3aXWCTy NPHUBATHOCTI
oci6 mig wac oOmyKy y IHIINX NPUMIIMIEHHSIX, SKi HE OXOILTIOIOTHCS
MOHATTSAMHY JKUTJIO YM iHIIE BOJOAIHHA ocobOu. Lle TBepmKeHHS 3HaXOOUTh
CBO€ BimoOpakeHHS # y cynmoBiii mpaktumi. Tak, y Bupomi Bumoro
aHTHKOpymIifHOTO cymy wmicta KueBa Bim 27 Oepesns 2023 poky,
3a3HAYAETHCS, IO TEPUTOPIs CyAy HE Ma€ MPAaBOBOIO PEXHUMY JKHTIA,
nepenoayenoro cr. 233 KIIK VYkpainu, y 3B’S3Ky 3 4MM IPOBEICHHS
00IIyKy Ha #oro Tepuropii He MmoTpeOye M03BOJY BIACHHUKA UM YXBald
ciigyoro cyani. Jlana tesa Oyia apryMeHTOBaHa THM, IO TEPUTOPIS Cymy
€ TyOJiuyHO JOCTYNHUM MICIEM: BXiJl Ta BHXiJ Ha TEPHUTOPIIO SIKOTO
He moTpeOye 3roAM BIAaCHUKA YW yXBallM CIIIYOro Cyaii, y poOoumii yac.
OtoXx, Taka O3HaKa SK IyOJiyHA JOCTYIMHICTH/HEAOCTYIHICTH MIiCIISA
JIO3BOJISIE BIZIOKPEMHUTH TIPHUMIIIEHHS, HAa $KI TOIINUPIOETHCS TPABOBHH
pexuM, nependauennii cr. 233 KIIK Ykpaiau (KUTIO 9 iHIIE BOJIOJIHHS
ocobwm) Bix iHmwux [2].

VY cBoro gepry, Bepxosuit Cyn y [Tocranosi Bix 17 ciurst 2023 poky npu
posrisini cripaBu Ne 648/1543/15-k 3a3HauMB, 10 «CIIYy>kKO0BHI KabiHET cam
mo cobl He MOJKE€ BBAKATUCSA >KHUTIOM ab0 IHIIMM BOJOMIHHSAM, BiH
HAMA€ThCS JUIS BUKOHAHHS CIIy)KOOBHX OOOB’SI3KIB 1 JOCTYIl J0 HBOT'O
BU3HAYAEThCS DErYNIOBAHHAM, SIKE IPYHTYEThCS Ha MIPKYyBaHHSX, He
MOB’SI3aHUX 13 3aXHCTOM IPHBAaTHOCTI 0Ci0, SKUM Take CIyX0oBe
NPUMILIEHHS] HajaHe, y 3B’S3Ky 3 UMM JUIsl Horo oOIIyKy He MHOTpiOHa
yxBasa ciigdoro cynai». [opsa 3 num BepxoBuuit Cya 3a3Hauae, mo «3a
MIEeBHUX OOCTaBHMH TapaHTii HEZOTOPKAHOCTI KHUTIa a0 IHIIOrO BOJIOJIHHS
MOXYTh NOLIMPIOBATHCA 1 Ha CIy>KOOBI NPUMILIEHHSI, [0 BU3HAYAETHCS 32
JTIOTIOMOT'OI0 KPHUTEPIiI0 «PO3YMHOT'0 OUIKyBaHHS KOH(DineHIIHHOCTI» [3].

Hanwnii kputepiii copmoBaHO €BpONMEHCHKUM CYIOM 3 TpaB JIOAWHU
(mami — €CIUI) mim wac posrmamy cmpaBu «lleeB mporm bomrapiiy,
Jle 3adBHUK CKapKMBCA Ha TMOpymeHHS cT. & (mpaBo Ha IMOBary
JI0 TIpUBaTHOrO 1 ciMeitHoro xutts), 10 (cBOOOIA BUpPaKEHHS IOTJISIIB)
ta 13 (mpaBo Ha edekTHBHUI 3acid MPaBOBOTO 3aXHCTY) €BPOMEUCHKOT
KOHBEHIIIT ITpaB JIIOJIUHY, Y Pe3yJIbTaTi 00LIyKy HOro Ciry>KOOBOTO KabiHeTy,
Jie BiH 30epiraB i ocoducti peui (J1iku, ¢ororpadii, 0coOUCTI TOKYMEHTH,
HOTaTku). BapTo 3ayBaxkuTH, 110 AesKi OCOOMCTI pedi, BKIIIOYAIOYH 3asBY
po 3BUIbHEHHs, OyiaM BWIy4YeHI IiJ Yac oOOIIyKy. 3a pe3yjabTaTaMu
posrysiny copaBu €CIIJI BU3HAB MOpYLIEHHsS BHILE3a3HAUYEHUX CTaTei
Ta 3a3HayMB, II0 3aSABHUK MaB «PO3yMHI OYiKyBaHHS KOH(MIAEHIIHHOCTI»
SKIIO HE JO0 YCHhOTO CIy:KOOBOr0 KabiHeTy, TO JO CTOday Ta mmad.
Tak, xkpuTepili «pPO3YyMHOTO OYiKyBaHHS KOH(]IIEHIIHHOCTI» Iepemdavae,
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IO «SKIIO OOCTaBMHM CIIpaBM CBIIYATh MpO Te, M0 0coda Mae MiJICTaBU
PO3yMHO OYIKyBaTH Ha IPUBAaTHICTb INPH BHKOPUCTAHHI IPHUMIIIEHHS
200 OyIb-SKHX SIIEMCHTIB MPUMIIIEHHS, TO HA MPUMIIICHHS a00 BiIMOBIIHY
HOro dYacTWHY TIIOIIMPIOIOTHCS TapaHTii Big BTPy4YaHHS Yy IpUBaTHE
KATT [4].

Amnanizyroun Matepianu Bumiesraganoi cupasu Ne 648/1543/15-x, Bep-
xoBHHH Cyja NIAIIOB BHCHOBKY MpPO BIACYTHICTH y CIIAYOTO PO3YMHHUX
O4iKyBaHb KOH(IIEHIIIHOCTI, 3Ba)Kal0Yl HA HACTYIHE: OOIIYK IIPOBOANUBCS
y ciy>x00BoMy KaOiHETi ciigdoro, akuii OyB HaJaHUH HOMY I BUKOHAHHS
ciry)kO0BHX OOOB’SI3KiB; OOLIYK HE IOLIMPHBCS Ha OyIb-IKAH €IEeMEHT
KaOiHeTy, Jle MOIJIM 30epiraTucsi OCOOMCTI pedi YW JOKYMEHTH CJi4Oro.
Kpim Toro, marepianu cnpaBu HeE CBigdaTh IPO HAsBHICTH y CIAYOTO
oOCTaBWH, sIKi HaJaBajdd HOMY MOMIIMBICTH PO3YMHO pO3paxoBYBaTH
Ha HacTymHe: 1) caMocTiiiHe BHpIIICHHS NUTaHb NPO HAJaHHS JOCTYILY
JIO TAKOTO TIPUMIIEHHS; 2) BUKOPHCTaHHS KaOiHeTy AJIsl TPUBATHOTO XKUTTS;
3) 30epekeHHS KOH(IIEHIIIITHOCTI B MeXax Takoro mpuMimnieHHs [3]. B Toit
JK€ 9ac OCTaHHE JIO3BOJIE 3pOOWTH HACTYITHMH BHCHOBOK: SIKIIO Y OCOOM
HasBHI OOCTaBMHHM pO3YMHO pO3PaxOByBaTH Ha Taki IpaBa MIOAO
IpUMiIIIeHHsT a00 MeBHOI HOro 4YacTWHH, TO Ha HBOTO IOLIMPIOIOTHCS
rapaHTii HEZOTOPKAHOCTI KHUTIa 200 1HIIIOTO BOJOIIHHS OCOOH.

Cxoxi BUCHOBKM Oynu Hanmani y Bupoui CyBOpOBCHKOro pailOHHOTO
cyny micta Onecu Bim 30 TtpaBHs 2023 poKy, SKMM BiIXWJIEHO JIOBOJIHU
CTOPOHHM 3aXHCTYy IOJI0 HEJOIMYCTUMOCTI OOIIYKY CITy:KOOBOTO KaOiHETy B
MPUMIIICHH]I MOJATKOBOT 1HCTIEKIIIT 32 BiJICYyTHOCTI yXBald CIITYOTO CYIIi,
Ha TIJCTaBi aHAJOTIYHUX IJCTaB, 10 BHKIAJCHI y aHATI30BaHIl BUIIE
[MTocranosi Bepxoshoro Cyny [5]. A Takox y ITocraHoBi BepxoBHoro Cyny
Bin 14 Bepecus 2023 poky y cmpaBi Ne 521/18533/15-k, sikoro noKasu
3a pe3yJibTaTaMy OOIIYKY CIy’k0OBOro KaOiHETy HadaJbHUKA IOPUANYHOTO
Bimiry ManuHOBChKOT paiioHHOi aamiHicTparii Omechkoi MiCBKOI pajid,
mpoBefeHOro 0e3 yXBajdW CHIAYOTO CYAMi, BHU3HAHO JOITyCTUMHMHU.
[TigcTaBoro Ay TAKOTO PIMIEHHS CTANO0 HACTYIHE:HA CITy>)KOOBHI KaOiHeT He
MOUIMPIOIOTECS TapaHTii BiJ BTPY4YaHHS B NpPUBATHE KUTTA, NependadeHi
Koncruryniero Ykpainn Ta Bkazanumu HopMmamu KIIK VYkpainu, otxe
MPOBEACHHS B HHOMY CJIII4OT Ail HEe BUMArajio JA03Boiy cyay [6].

OTOX, BHIIE3a3HAUYCHHUI aHaJIi3 103BOJISE 3pOOUTH HACTYIHI BUCHOBKU:

— i KPUTEpIEM «PO3yMHOI'0 OYIKYBaHHs KOH(DIZAEHIIHHOCTI» BapTo
PO3YMITH MPOIECYaIbHY rapaHTii0 3aXKUCTY MPUBATHOCTI OCI0, sKa T03BOJISIE
MOUIMPIOBATH Ha YacTHHY ab0 BCe TNPUMIILEHHS, K€ BHKOPHUCTOBYETHCS
0co0010 Ta He € il KUTJIOM YM IHIIUM BOJIOAIHHSAM, TapaHTii, nependaveHi
ct. 233 KIIK VYkpainu, mono HeoOXiqHOCTI OTPUMAaHHS yXBallMl CIiAYOTrO
cynmi s 3miCHEHHA OONIYKy, Y BHUITAAKy HAsSBHOCTI OOCTaBHH, SKi
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CBimyath mTpo Te, MmO ocoda Mae€ IMiACTaBH PO3YMHO OUIKyBaTH
Ha IIPUBATHICTH IIPY BUKOPHCTaHHI MPUMIIIEHHS Y1 HOTO YaCTHHM;

— HasBHICTH PO3YMHOTO OYiKyBaHHS KOH(QIAEHIIHHOCTI y 0COOM OO
YacTHHH a00 BCHOTO NPHUMILICHHS, K€ BOHA BUKOPHUCTOBYE, BHU3HAETHCS
y 3B’S3Ky 3 HasABHICTIO y Hel OOCTaBHMH, IO JO3BOJITIOTBHCS PO3YMHO
PO3paxoBYBaTH Ha CaMOCTiHE BUPIIICHHS MUTAHb IIPO HAJAAHHS JOCTYITY 110
TaKOr0 MPUMILIEHHS; BUKOPUCTAHHS NMPHUMIIIEHHS U MPUBATHOTO JKUTTS;
30epekeHH KOH(IISHIIITHOCTI B MeKaX TaKOTO MPUMIIIECHHS,

— JOKa3W, OTPHMaHi 3a pe3yJbTaTaMH OOIIyKy CIy>XKOOBOTO KabiHeTy,
abo >X IHIIOTO TNPHUMIIIEHHS, SIKE HE OXOIUTIOETHCSI TMOHSATTSAMH JKUTIIO
YK 1HIIE BOJIOMIHHS OCOOH, IMPOBEACHOrOo 0€3 YXBald CIIAYOro CYIi,
MOXYTh OyTHM BW3HaHI HENONYCTUMUMH, SKIIO CIig4a Jis IOIIUPUTHCS
Ha eJIEMEHT NPHUMIIIEHHs, /1€ MICTATHCS 0COOHCTI pedi ocoou.

BBakaeTbcs 3a porinsHe BHecTH 3MiHu 10 cT. 233 KIIK Ykpainu, a came
JIOTIOBHUTH YaCTHHOIO 4 HAacTYITHOTO 3MicTy: «4. [IpOHMKHEHHS 10 IHIINX
MPUMIIICHD, SKi HE € )KATJIOM Y{ IHIIAM BOJOIIHHIM OCOOH, HE moTpedye
OTPUMAaHHS YXBaIH CIIAYOTO CyIIi, KpPiM BHIIAIKIB HASBHOCTI OOCTaBWH,
SKi CBigUaTh Hpo Te, mo ocoba Mae MiACTaBH PO3YMHO OYIKyBaTH
Ha MPHUBATHICTh MPHU BUKOPUCTAHHI MPHUMIMICHHS YX WOTO YacTWHI». Takxi
3MIHH CIIPUSTHMYTh YHUKHEHHIO JBOSIKOTO PO3YyMIHHS IMIEPATHBHOI HOPMHU
1010 HEOOXIJAHOCTI OTPUMAHHS YXBAJIW CIIAYOr0 CYAJl Ul MPOBEICHHS
o0IIyKy Ta 3aKOHOJABYO 3aKpIIUIATh TapaHTIil 3aXHCTy HPUBATHOCTI IS
0ci0, sIKi BAKOPUCTOBYIOTh TaKi MPUMIII[EHHSI.
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IMPUHIMITI HE3AJIE2XKHOCTI ITPOKYPOPIB
SAK OJHA 13 KJIIOYOBUX 3ACAT IX TISAJTBHOCTI

Baxuiic Inna BonogumupiBaa
acnipanm 1 poxy Haguanms
Haguanvho-nayxosuii incmumym npasa
Kuiscvroeo nayionanvnoeo ynieepcumemy imeni Tapaca Lllesuenka
M. Kuis, Yxpaina

Ipokypatypa, sk 0coONKBa Ta CAaMOCTIiHA IHCTHUTYIIsA, (YHKIIIOHYE Ha
OCHOBI NPaBOBUX IPHUHIMUIIIB, 1[0 BUCTYNAIOTh 3arajlbHUM OPIEHTHPOM Ta
MpaBoBUM 0Oa3ucoM ii IisUTbHOCTI. BIiAMOBIAHUM TPABOBHM MPHHITUIIAM
MiATTOPSAIKOBYEThCA 1 MISUIBHICTE OKPEMHX IPOKYpPOPIB Y paMKax KpHMi-
HalbHUX TpoBa/KeHb. OmHMM i3 0a3uciB (QyHKIIOHYBaHHS IPOKYpaTypu
3araJioM Ta MPOKYpOPIiB 30KpeMa, € MIPUHIIUIT HE3aJIIKHOCTI, Ha TOCIiIKESHHI
SKOTO IPOIIOHYEMO CKOHLICHTPYBAaTH yBary.

Bim3HaunmMo, MmO JKOAHHM HOPMATHBHO-TIPAaBOBHM aKTOM YKpaiHu
HE HaJaeTbCcsl NMPABOBE TIIyMAaueHHs MPUHLUITY HE3aIeKHOCTI IPOKypopa,
30KpeMa MO HE3aNeXKHICTh, K OKpPeMy 3acaly AissIbHOCTI IMPOKYpOpiB
He 3raayerbes, ani y KITK Ykpaiuu, ani y 3akoni Ykpainu «IIpo mpokypa-
Typy». Pasom i3 tuM, crartero 16 3akony Ykpainu «IIpo mpokypaTypy»
BU3HAYAIOTHCS JIMIE TapaHTii HE3aJIeXHOCTI, NMPH LbOMY, HOPMAaTHBHE
TIIyMa4deHHs JaHOi 3acaJ il He HABOAWUThCSA. BkazaHuil miAXin BHIA€TbhCA
HEBUIIPAaBAAHUM, aJPKE HABOJSYM O3HAKW MEBHOTO IIPaBOBOTO SIBUILA
Y 3aKOHOJIaBCTBi, BIAMOBIHO /10 TPaBHJI 3aKOHOJABYOI TEXHIKH, JOLUUIEHAM
BU/IAETHCSI HABOJAUTH 1 HOTO HOPMATHBHE TUIyMAueHHS, a/DKE Y MPOTHIICK-
HOMY BWITQJIKy Oyne cuTyamis, 3a sKoi 9acThHa (TOOTO OKpema O3HaKa 4u
Tpyla O3HAaK) HEKOPEKTHO, ab0 B3arayli HE CIIiBBiIHOCHTHUMETHCS i3 LITHM
(TIpaBOBOIO KaTETOPIEIO).

Ha nepexkonanns Buenoro JloGpoBosbebkoro .M. 3amisi poO3KpUTTS
3MICTY 3acajly HE3aJeXHOCTI MPOKYpOpiB, HEOOXIJAHO OXapaKTepH3yBaTu
OCHOBHI ii O3HaKM — iCTOPHYHY OOYMOBJIEHICTb, 3arajbHICTh, HOPMAaTHB-
HICTb, YHIBEpCAIbHICTh, MIXXHAPOJHHH XapakTep, KOMIUIEKCHICTb Ta CHC-
temHicTh [1, ¢. 10]. [TinTpuMyr04M MO3HUIIII0 BUCHOTO MO0 HEOOXIAHOCTI
aHaJi3y O3HAaK 3acaJy HE3aJeXHOCTI, HE MOBHOK MIpOI0 IOTO/DKYEMOCH
i3 TUM IX mepesikoMm, mo OyB HaBeleHWH. Binrak, BBakaemo, IO cepen
O3HAaK 3acaJyl HE3AISXKHOCTI IPOKYpOpiB BapTo BHOKPEMIIIOBATH:
HOPMaTHBHICTb, YHIBEpCaJIbHICTh, B3a€MOIIOEJHAHICTh 1HIMBITyaIbHOCTI
Ta KOJIEKTHBHOCTI.
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HopmaTHBHICT 3acain HE3aJIEKHOCTI MOJIATaE y TOMY, IO HE3BAKAIOUU
Ha Te, IO NMPSAMO OKPECIEHWH NPHUHIMI HOPMATHBHO HE 3aKPIiIUIIOETHCS
B 3aKOHO/IaBYMX aKTaX, OCTaHHI BU3HAYalOTh 3a00pOHY BIUIMBY Ha IIPOKY-
popa y Oymp-sKwii cIocid, BTpydYaHHS y HOTO IisSUTGHICTh, a TaKOX
BU3HAYAIOTh TapaHTil HE3aJeKHOCTI BCIX IPOKYpOpiB Ta MPOKypaTypu
BIILJIOMY.

VYHIBepCaNbHICTh 3acad HE3aJNEKHOCTI IONATae y TOMY, IO BOHA
PIBHOIO MIpOIO TOIIMPIOETHCS, K HA IPOLECYalbHy, TaK 1 Ha I03ampo-
HecyanbHy MisIbHICTE MPOKypopiB. Binmrak, y Mexax KpHUMIHAJIHLHOTO
MPOBAJKEHHS, IPOKYPOP € HE3aJIS)KHUM BiJl CTOPOHH 3aXHUCTY, CYIY, IHIIHX
YYaCHHUKIB KPUMIHAIBHOTO MPOBAKEHHSI, Y CBOIO Yepry, MiJl 4ac BUKOHAHHS
IHIIUX TIOBHOBa)XEHb, MPOKYPOp € HE3ISKHUM BiJ IHIIMX IPOKYPOPIB,
Y TOMY YHCIIi i IPOKYPOPIB BHUIIOTO PiBHS.

[Ilono B3a€EMONOEAHAHOCTI IHAWBIAYaIbHOI Ta KOJEKTUBHOI HE3alIeX-
HOCTI TIPOKYpOpiB, TO BKa3aHa O3HAaKa AaHATi30BaHOI HaMM 3acaiu
00yMOBIIIOETBCS THM, IO 3 OJHOTO OOKY, KOXKEH IPOKYpPOp € CaMOCTIIHUM
Ta HE3aJCKHUM Bifl OyIb-IKHX TpETiX Oci0, Mmix Yac BHUKOHAHHS CBOIX
MTOBHOBA)XEHB, @ 3 IHIIOTO — IHCTUTYIIiS IPOKYPATYPH TAKOXK € HE3AICKHOIO
Bil BTpy4YaHHS y Ii MisIBHICTH NPEICTABHUKIB IHIINX OPTaHiB JIep)KaBHOI
BJIA[IH, MICIIEBOTO CAaMOBPSIyBaHHS YH TOJIITHYHUX MapTiid. TakuM duHOM,
NPUHIMI  HE3aJeKHOCTI BHUIAETHCA TaKHM, LIO KOHCOJiIye Yy coOi,
SIK THIUBITyalbHi, TaK i KOJEKTUBHI (IHCTUTYLIHHI) Havaa.

3 ormsay Ha HaBENCHI XapaKTEPUCTUKW MPUHIMUIY HE3aJeKHOCTI,
MOXEMO HajaTH Horo TiymadeHHs. Bia3HauumMo, IO came CIIOBO
«HE3AIS)KHUI» MOXXKHA TIYMayWTH SIK TaKWH, SIKUA HE 3aJIS)KUTH BiJ| KOr0-
HeOy/1b, YOro-HeOY b, HE MIIKOPSETHCS KOMYCh, YOMYCh [2, ¢. 760]. YV cBoto
4yepry, BB)KAEMO, IO TPHUHIMI HE3ISKHOCTI y aHaJi30BaHOMY HaMHu
KOHTEKCTI — IIe 3aca/ia opraHisamii Ta AisUTbHOCTI MPOKypaTypH 3arajoMm Ta
BCIX TPOKYpOpPIB 30KpeMa, M0 MOJSIra€ y MOXIIUBOCTI CaMOCTIHHO, Ha
BJIACHUH PO3CYH, ajie Y MeXax Ta y paMKaxX 3aKOHY, peajli3oByBaTH CBOI
MTOBHOBA)XEHHS 3 METOIO JIOCATHEHb, 30KpEMa, MPOTEe HE BUKITIOUHO 3aBIAaHb
KPUMIHAJILHOTO NPOBaKEHHS, 03 OyAb-5IKOT0 BIUIMBY TPETiX 0Ci0.

Sk Bke 3a3HAYaNOCs paHille, HE3aIEXKHICTh MPOKypaTypu 3arajioM Ta
OKpEMHX TPOKYpOPIB, 30KpeMa OOyMOBIIOETHCS PSJAOM TapaHTiil, M0
3akpiruieHi crarrero 16 3akony Ykpainu «IIpo mpokyparypy». Beaxkaemo,
1110 JIaHi rapaHTii MOKyTh OyTH MOJIUIEH] HA TPH IPYIH, a came: IpodeciiiHi,
MaTepiaibHi Ta OE3MEKOBI.

[podeciitai TapaHTii He3aIe)KHOCTI OOYMOBIIOIOTHCS 3a0€3MIEYCHHSIM
YMOB ISl HaJIe)KHOTO Ta e(EeKTHMBHOIO BHUKOHAHHS IPOKYPOPaMH CBOIX
MOBHOBa)XEHb. 3 OISy Ha MEPENiK IapaHTid He3aJIe)KHOCTI, 1110 MICTUTHCS
y crarti 16 3akony Ykpaiaum «IIpo mpokypaTypy», OZHO3ZHAYHO MOKEMO
CTBEPIUKYBATH, 110 JI0 IaHOI IPYITN FapaHTii HaJICKHUTh!
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— TIO-TIepIIe, OCOOJIMBHI MOPSAAOK NPU3HAYEHHS MIPOKYpopa Ha mocany,
3BUJIBHEHHS 3 TI0CAJIH, IIPUTATHEHHS J10 AUCIUIUIIHAPHOT BiIIOBIaIBHOCTI;

— TMO-Apyre, BHU3HAUCHWH IMPOLECYAIPHHMMH Ta IHIIUMH 3aKOHaMH
MOPSIIOK 31HCHEHHS TOBHOBA)KEHD;

— TIO-TpeTe, 3a00poHa HE3aKOHHOTO BIUIMBY, THCKY 4YM BTPYYaHHS
y 31ifiCHEHHSI TOBHOBa)KEHb IIPOKYpOpa.

MarepianpHi rapaHTii HE3aIEKHOCT] JisUTBHOCTI MPOKYPOPIB MOJATAIOTh
y HaJaHHI OCTaHHIM JOCTaTHBOTO MAaTepiaJbHOTO CTUMYJIOBAaHHS,
TPOIIOBOTO 3a0e3MeUYeHHs Ta YTPUMAaHHA. BiAmoBiZHO 1O HOPMAaTHBHOTO
MepesiKy rapaHTii, 10 MaTepialbHUX BapTO BiTHOCUTH:

— TO-Ileplle, YCTAHOBJECHHH 3aKOHOM MOPSAKOM (hiHAHCYBaHHS Ta
opraHizaniifHoro 3abe3nedeHHs AisIIbHOCTI IPOKYPATYPH;

— Tmo-7pyre, HaJeXXHE MaTepiajibHe, colliayibHE Ta MeHciliHe 3abesre-
YeHHsI [IPOKYpopa.

BesmekoBi rapaHTii HiSNTBHOCTI TPOKypopa OOYMOBIIOIOTBECS WOTO
3aXMCTOM Bil BIUIMBY Ha HOTO iSUTBHICTH OyIb-SKHX TpeTiX ocio.
Jlo 6e3meKoBUX rapaHTiid MOXKEMO BiTHECTH:

— mo-miepiie, (pyHKIIOHYBaHHSAM OpraHiB IPOKYPOPCHKOTO CaMOBPSI-
JTyBaHHS,

— TO-Ipyre, BHW3HAYCHI 3aKOHOM 3aco0m 3a0e3ledeHHs O0COOMCTOl
Oe3IeKH MPOKypopa, WICHIB HOoro cim’i, MaifHa, a TakoX IHII 3aco0H iX
MPaBOBOTO 3aXHUCTY.

TakuM 4YMHOM, MOXEMO KOHCTATyBaTH, IIO MPHUHIMI HE3aJeKHOCTI
MPOKYpPOPIB, OOYMOBIIOETHCS Ta 3a0e3medyeTbes mpodeciiHuMu, MaTepi-
aIBHUMU Ta 0€3MEKOBHMH rapaHTisiMH, 10 OyJIM HaBeJICHI BHIIIE.

Hes3Bakaroun Ha Te, IO 3acaja HE3aIEKHOCTI 3a0e3MeuyeThesl PSaoM
NIPAaBOBHX TapaHTii, OCTaHHS MOBCSKYAC IJUIITa€ OOMEXEHHIO, Ha IIij-
TBEP/PKEHHS YOT0 MO>KEMO HAaBECTH TaKi MPUKJIIa M.

OpHuM 13 SICKpaBUX TPHUKIANIB OOMEXKEHHS 3acagd He3aJeKHOI
ISUTBHOCTI TIPOKYPOPIB y KPHMiHAJTHHOMY TIPOBA/DKEHHI € ITOOKEHHS
gactuau 6 ctarti 36 KIIK Ykpainu, ne nependadaerscs, mio: «I eHepansHMiA
MPOKYPOP, KEPIBHUK 00IaCHOT MPOKYPaTypH, KEPIBHUK OKPYIKHOT MPOKYpa-
TypH, TX mepiii 3aCTYNHUKK Ta 3aCTYIHUKHU NPH 31ICHEHH] HAMIAoy 3a JI0-
Jiep KaHHSM 3aKOHIB ITijl 4ac MPOBEIEHHS I0CYI0BOTO PO3CIilyBaHHS MalOTh
NPaBO CKacOBYBaTH HE3aKOHHI Ta HEOOIPYHTOBaHI MOCTAHOBM CIIAYMX Ta
MIPOKYPOPIB HIKYOTO PIBHSA y MEXax CTPOKIB JAOCYZOBOTO PO3CIiyBaHHS,
nependayenux crarrero 219 nporo Koaekcy» [3]. Binznauumo, mo Bkazane
nonoxeHHd KIIK Vkpainu mpsMo cynepednTs BUMOraM 3aKOHY YKpaiHu
«IIpo mpokypatypy», I€¢ BIOIOBITHO 0 YacTHHH 3 cTaTTi 17 mpokypop
BUILOTO PIBHSA MalOTh IPaBO HaJaBaTH INHCbMOBI BKa3iBKH IPOKypopam
HIDKYOTO piBHA [4]. Y CBOIO 4Yepry, BIONOBITHO IO IOJIOKEHb YaCTUHHU 6
crarti 36 KIIK Ykpaiau mpokypopH BUIIOTO PiBHA (PAKTHYHO BTPYJAIOTHCS
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y caMOCTifiHy Ta He3aJleXHY TIpOlecyalbHy IiSUIBHICT IPOKYPOpPIB
HIDKYOro piBHSI. BoueBuzap, IO TOJNIOXKEHHS dYacTWHH 6 crarti 36
KIIK VYkpaiHn NOKIMKaHI NPOTHIISTH BHIIAJKaM 3JIOBKHBAHHS IIPOKY-
pOpamMH CBOIMH TPOLECYaJbHUMH TIPaBaMH Ta YXBAJCHHIO HE3aKOHHHX Ta
HEOOTPYHTOBAaHMX IOCTAHOB 3 OCOOMCTHX MOTHBIB. Pazom i3 Tum, BBaxa-
eMo, mo ¢opma Takoi mpoTHAii Mae OyTH TPUBEICHA Y BINMOBITHICTH IO
MOJIOXKEHB PO iIEHOTO 3aK0HY — 3aKoHYy YKpainu «[Ipo mpokypaTypy».

3 ormsny Ha 1e, monokeHHs dactuHHU 6 cratTi 36 KIIK Ykpaiam Baprto
BUKJIACTH Y Takid pemakmii: «IeHepampHHUIA HMPOKYpOp, KEPIBHUK OOIACHOI
MPOKYpPaTypH, KEPiBHUK OKPY)KHOI MPOKYpaTypH, iX Mepuri 3acTyIMHHKHA Ta
3aCTYIHMKH, TIPU 3I1MCHEHHI Harsay 3a JOJEpXKaHHSIM 3aKOHIB Milx vac
MIPOBEJCHHS JIOCYJIOBOTO PO3CIIiAyBaHHS Mae IpaBO HaJaBaTH ITHCHMOBI
BKa3iBKM MPOKYpOpaM HW)KYHMX PIiBHIB, IIOJO CKAaCyBaHHs HE3aKOHHHX Ta
HEOOIPYHTOBAaHMX IIOCTAHOB y MeKaX CTPOKIB JIOCYZOBOTO PO3CIiTyBaHHS,
nependadennx crarrero 219 mporo Komekcy. Y Bumagky HOBTOPHOTO
NPUHHATTS MIPOKYPOPOM HIDKYOTO PIiBHS HE3aKOHHOI Ta HEOOIPyHTOBAHOI
MMOCTAaHOBH TIPOKYPOp BHIIOTO piBHA 3000B’s3aHUIl IHIIIIOBAaTH 3aMiHY
MPOKypopa y KpUMIHATFHOMY IIPOBAKEHHI Y OPSAKY 9acTUHH 3 cTatTi 37
KIIK VYkpaiam uepe3 HeepeKTHBHE 3MIMNCHEHHA TPOKYPOPOM HATIIILY
3a JOTPUMAaHHAM 3aKOHIB ITiJ] Yac MPOBEICHHS JOCYIOBOTO PO3CIiTyBaHHS,
a TaKOXK MOYATOK JTUCHUILTIHAPHOTO MPOBA/IXKEHHSI BiTHOCHO HHOTOY.

[HIIMM TIPUKIJIAIOM BTPYYaHHS Yy MpOLECyalbHy HE3aJIeKHICTh MPOKY-
popa y KpUMIHAJIbHOMY MPOBAIKCHHI € BCTAHOBJCHHS OO0OB’SI3KY 3Miii-
CHEHHSI MTOTO/KCHHS 3MiHM OOBMHYBaueHHS, BUCYHEHHSI HOBOTO OOBHHYBa-
YeHHsI, BIIMOBHU BiJl MiITPUMaHHS JIep)KaBHOTO OOBUHYBAuCHHS Ta MOYATKy
NPOBA/PKEHHST LIO0 IOPUAMYHOI OCOOM IMiJ 4Yac CyJOBOTO pO3IIIsiLy
3 TPOKYpOpOM BHIIOTO piBHA. BoueBWip, IO NPUHHATTS OIHOTO
i3 HaBEJCHHX BHILE MPOLECYaIbHHUX pIlIeHb OOYMOBIIOETHCS MOTpeOaMu
KPUMIHAJIBHOTO TPOBA/KEHHS, a TaKOX 00’ €KTUBHOIO MPOLECYaLHOI0
cuTyariieto, mo mae micte. [Ipu mpoMy, came KOHKpETHHHA TPOKYpOp, SAKAH
3MIACHIOBAB TIIPOLIECYabHE KEPIBHUIITBO BiJ] IOYAaTKy KPHUMIHAIBHOTO
MPOBAKCHHS € O0I3HAHUM IPO BCi OOCTaBHHM, 110 OyJM BCTaHOBJICHHI
CITIICTBOM Ta caMe BiH 3QaTHHHM NPHHHSATH OJHE i3 PIIICHb, MO0 3MIiHU
OOBUHYBAa4YeHHS, BUCYHEHHS HOBOTO OOBHMHYBau€HHs, BIIMOBH BiJ
MiITPUMaHHS IepKaBHOTO OOBMHYBAUCHHS Ta MOYATKY MPOBaHKEHHS LI010
IOPUANYHOT 0cOOU. Y TOW Yac, K MPOKYPOPY BHIIOrO PIiBHS HEOOXITHO
BUBYATH Marepialyd KPUMIHAIBHOTO IPOBA/DKEHHs, BUTpayaTd 4YacoBi Ta
JIFOJICBKI PECYpCH [UIsl TOTO, 11100 IPUHTH 10 BUCHOBKY IPO HEOOXiHICTH 4n
HE HeOOXiTHICTh IMOT0/KEHHS BiANIOBITHOTO IPOLIECYaIbHOTO PILIEHHS.

BoueBunp, mo mnonoxenns crarri 341 KIIK VYkpainu BucTynaroorth
3armo0KHUKOM 100 HEOOTPYHTOBAHOI BiIMOBH MHPOKYpopa BiX MiATpH-
MaHHS OOBHHYBaueHHsA, a00 3MiHM OOBHHYBadeHHS y OiK IOKpaIIeHHS
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MIPOLIECYAILHOTO CTAHOBHILA OOBMHYBA4YECHHs, OJHAK BIJKPUTHM 3ajIHIlIa-
€TbCSl THMTAHHS JIOLUUIBHOCTI IMOTOKEHHS 13 NMPOKYpPOPOM BHILOIO PiBHS
3MiHM OOBHMHYBaueHHs y OIiK NOTIpIIEHHS IPOLECyaJbHOTO CTaHOBHUINA
0c00H, BUCYHEHHSI HOBOTO OOBHHYBAYEHHSI, 4 TAKOX ITOYATKy IPOBAIKEHHS
10710 IOPUANIHOT 0COOH.

3 ormany Ha me, BBakaemo, mo HopMmamu KIIK VYkpainm pmominbHO
nepeadaYnTH MOTO/HKEHHS 13 IMPOKYPOPOM BHIOTO PIiBHS JIHMIIE BiIMOBH
MPOKypopa Bifl MATPUMAHHS IEp>KaBHOTO OOBHHYBAa4YCHHSA, & TAaKOXK 3MiHU
00BHHYBaueHHA y OIK MOKpAIIeHHS MpPOIECyabHOTO CTaTycy OOBHHYBa-
yeHoro. BkazaHe cripusiTiMe, sIK peainizalii 3acaay He3aleKHOCTI IPOKYpO-
piB Yy KpUMIiHAJILHOMY MpPOBaJDKEHHI, TaK 1 €KOHOMIi 4YacoBHX pecypciB
MIPOKYPOPIB BHUIIOTO PiBHSI.

TakuM YMHOM, IPOBIBIIN JOCII/DKEHHS 3aCaIi HE3aJIeKHOCTI, SIK OTHOTO
i3 KIIIOUYOBHX IPHHIMIIB MISUTGHOCTI NMPOKYPOPIB, MOXKEMO KOHCTATyBaTH,
MO y KOPOTKOCTPOKOBIM TEPCIIEKTHBI BHUIAIOTHCS HEOOXITHUMHU 3MiHU
JI0 HaliOHAIBHOTO, 30KpeMa KPHUMIHAIFHOTO IPOIECyaTbHOTO 3aKOHOaB-
CTBa 33y 3a0e3ledeHHS HE JIUIe JeKJIapyBaHHsS, ajlle W MpPaKTHIHOI
peaiizarii aHaIi30BaHOTO HAMH TIPHUHITHILY.
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BIAKPUTTSA MATEPIAJIIB CTOPOHOIO 3AXUCTY
Y PA3I 3AMIHH 3AXUCHHKA: TIOTJIAJ KKC BC

I'ioBrok Ipuna BacuaiBua
O00KMOp 10pUOUYHUX HAYK, npoghecop,
npogecop xagheopu KpUMiHATbHO-NPABOBUX OUCYUNTITH
ITncmumymy npasa
Jlveiecvrutl depoicagruti yHisepcumem GHYmMpIUHIX Cnpas
M. JIvsis, Ykpaina

Crarrs 290 KIIK VYkpainm npsiMmo mepembaumsia 0OOB’S30K CTOPOHH
3aXHCTy HagaTH JOCTYIl Ta MOXIUBICTh CKOIIOBaTH abo BimoOpa3utu
BiIIOBITHIM YHHOM OyAb-sKi pEYOBi JOKa3u a00 IX YaCTHHH, JOKYMEHTHU
a0o0 Korii 3 HUX, a TaKOXK HAaJaTH AOCTYI JIO XKHUTJA UM iHIIIOTO BOJOMIHHSA,
SIKIIIO BOHU 3HAXOAATHCS y BOJIOJIHHI a0 IMiJ] KOHTPOJIEM CTOPOHH 3aXHCTY,
SIKIIIO CTOPOHA 3aXHCTy Ma€ HaMip BHKOPHCTATH BiJOMOCTI, IIO MiCTSATHCA
B HUX, SIK JOKa3W y Cy/i, OPUANIHAM (HaKTOM JUIS HACTAHHA SKOTO € 3aluT
npokypopa. CkepyBaHHs I[bOrO 3alHUTy HiSK HE BIUIMBAE Ha CTPOK
JIOCYJIOBOTO po3ciinyBanHs, Ha 1o BkazaB BC [1], yTiM, HEBHKOHAHHs
Oro O000B’A3KYy (KpIM HEBIAKPUTTS MatepianiB, sKi MOXYTb OyTH
BUKOPHCTaHI IPOKYPOPOM Ha IiITBEPIXKEHHsI BUHYBAaTOCTI OOBHHYBa4€HOTO
Yy BYMHEHHI KPHMIHAJbHOTO TIPaBONOPYILIEHHS), TATHE 3a COOOIO
KpUMiHaJIbHO-TIpoLiecyalibHy caHkmito 3a 4. 12 KIIK VYkpainun.Ilpu npomy
nosutiero BC, xoua i Tpoxu B iHIIOMY 3MiCTOBHOMY KOHTEKCTI, € T€, MalOTh
OyTH BIZJOMOCTI HE IPOCTO TPO ICHYBaHHS y MaTepianax 3aIluTy IIpoKypopa,
a mpo ¥oro peajbHe CKepyBaHHA [2].

Y KOHTEKCTi BIAKPHUTTS MaTepiajiB CTOPOHOIO 3aXHCTy BaXKIIMBOIO
e mocranoBa KKC BC Big 15 mrotoro 2023 poky, cripaBa Ne 522/24499/15-k,
sIKa TOPKA€EThCSl MUTAHb BIAKPUTTS Yy pasi 3amiHu 3axucHuka. OOCTaBUHU
cUTyalil Taki: M Yac CyIOBOro pO3MNIsAy B Cyni mepuioi iHCTaHIl
3axucHUKOM OCOBA 19 Oyno 3asBIEHO KJIOMOTAaHHS MPO IOJYYEHHS 0
MarepiaigiB KPHUMIHAJIBHOTO TPOBA/UKEHHS BHCHOBKY CYyJOBO-MEIUYHOT
KomiciiiHol ekcrneptuzu Ne 6-2015/3 Bim 06 unucromama 2015 poky,
npoBefeHol 3a iHimiatuBu cTopoHH 3axucty. Cyxa, 3’sCyBaBIIM JIyMKH
YYaCHHUKIB CyIOBOTO PO3IJILY, HAJaB Yac MPOKYpOpy s O3HAHOMIICHHS
3 BHCHOBKOM JaHOi €KCIEepTH3H, y CYIOBOMY 3aciJaHHI OTrOJIOILEHO
HepepBy, MICIs YOro MPOKYpop I0JaB KIJIOIOTAHHS NPO BH3HAHHSA LHOTO
JIOKa3y HEJOMYCTHMHM 3 OIJISiAy Ha HEBLAKPHUTTS CTOPOHI OOBHMHYBaudCHHS
B mopsaaky cT. 290 KIIK Vkpaiam. B HactymHOMY CynoBOMYy 3acimaHHI
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02 ymumast 2020 poky ¢yl yXBalWB pillleHHS IPO JOJYYESHHs IO MarepialiB
NIPOBA/PKEHHS 1[bOr0 BHCHOBKY. KilomoTaHHS Npo NMpoBENEHHS €KCIEpPTHU3N
Tpyna Oyno 3asBieHe 3axucHukoM OCOBA 20 ta HHMM e oJlep)kKaHO
BUCHOBOK. OpHAaK BHCHOBOK 3a3HA4eHOI EKCIepTH3H OyB IOIydeHHI
JI0 MaTepiaiiB MpOBaPKEHHS B CyfoBoMy 3acimanHi 3axucHukoM OCOBA 19,
sKa 3MIIACHIOBaJIa 3aXHCT BXKE HAa CTafii CyJOBOTO pO3IIANy i He Opana
y4acTi y SKOCTi 3aXMCHUKA ITiJT Yac JOCYI0BOTO po3ciiayBanus [3].

Cyn we Bm3HaB mopymeHHs cT. 290 KIIK VYkpainm, HaBiBmHK Taki
apryMeHTH:

— HasBHICTH J0Ka3y y 3aXMCHHKa HE 3aBKId BKa3ye Ha MOiH(OpPMO-
BaHICTh 0COOHM, B iHTEpecax SAKOI BOHA Ji€, PO iICHYBaHHS TAaKOIr'O JOKa3y
Ta HAJIEXKHY 1 KBani(ikoBaHy NPaBOBY JJONOMOTY. A HEHaJlaHHS 3aXUCHUKOM
JIOKazy, SIKHM B TOMY YHCJII MOXK€ BKa3yBaTH Ha HEBHHYBATICTH OCOOH,
MOPYILIY€ TTPaBoO 0COOM Ha CIIPABEIMBUI CYJOBUH PO3TIIS;

— 3axucHuKk OCOBA 19, y posmopskeHHi skoi He Oylo BHCHOBKY
excrieptuszn Ne 6-2015/3 Bim 06 smcromama 2015 poky, Bigkpmia ioro
MPOKYpPOPY MiJl Yac po3risiy CIpaBH y Cyi mepiioi incraniii [3].

3 takum migxomoM KKC BC caig MOBHICTIO HNOTOIWTHCH, BHXOISYU
TaKOX 3 TOTO, IO 3aXHUCHUK € CAMOCTIIfHUM YYaCHHKOM KPHUMIiHAJIbHOTO
MIPOBA/KEHHS, Ma€ BUXOIWUTU 3 IEPEBarM iHTEpeciB KIIi€HTa, i MPH 3aMiHi
3aXMCHHKA HOBHUH 3aXHUCHUK OOTOBOPIOE 3 KIIIEHTOM CTPATEril0 Ta TAKTHKY
3aXUCTy, SAK caMe BiH 11 OaynTh (HE3aJICXKHO BiJ MO3MINI 3aXHWCHHKA,
SIKUi paHime OpaB yuyacTh y mpoBajkeHHi).HoBHI 3aXMCHHK HE 3aJIeXKHUTh
BiJl TO3MUIlI Ta MPOICCYATHHOIMOBEIIHKN 3aXWUCHHUKA, KWW paHiie OpaB
y4acTh y MPOBaKEHHI.

3 mnocranoBu KKC BC He BHIHO, 4OMy 3aXMCHUK, SIKUIl OTpuUMaB
BHCHOBOK, HE BIIKDHB HOTO paHille, aje 11e MOXHa ITOSICHUTH 1 TUM, 110 4. 6
ct. 290 KIIK Vkpainn He 3000B’sI3y€ CTOPOHY 3aXHCTY BiJKpPHUBaTH came
BHUCHOBOK ekcrepTa. Bigmitimo, mo O.B. ManaxoBoio moBeneHo, mo cyn
HE Mae€ MpaBa BiIMOBISATH CTOPOHI 3aXHCTy B JIOCIIKCHHI BHCHOBKY
eKkcriepra 3 Ti€l migcTaBy, mo iH(popMaIlist Ipo BUCHOBOK eKcriepTa He Oyna
Bizkputa B mopsaky ct. 290 KIIK Vkpaiuu [4, ¢. 11] Ta mo 3akoHOIaBeIb
He 3000B’513aB CTOPOHY 3aXMCTy HaJaBaTH JOCTYI JI0 BUCHOBKY €KCIepTa
[4, c. 131]. Kpim TOro, oOrpyHTOBaHO, IO IOKIaAEHHS OOOB’s3KY
Ha CTOPOHY 3axXHCTy BIJIKpUBATH IEPETIK CBIJKIB, BHCHOBOK €KCIepTa
HEJIOMyCTHME 1 Ha OCHOBI aHAJIOTi1 3aKoHYy [5, C. 244].

He BumHo 3 mocranoBu KKC BC i pgar ta o0craBuH OTpUMaHHS
BUCHOBKY HOBHMM 3aXHCHHUKOM. Y BHPOKY X 3a3HAueHO, IO aJ(BOKAT
OCOBA 10 3niiicHroe 3axuct ooBuHYyBadeHoro 3 17.05.2017, BianoBigHo Ha
gac BukoHaHHS BUMOT cT. 290 KIIK Vkpainu y ii po3mopsmkeHHi He 0yio
BHUINEBKA3aHOTO BHCHOBKY ekcmeprta. IIpomecyanbHi JOKYMEHTH, SIKIi HE
OyJo BiAKpHUTI cTOpPOHI B mopanky, nepexdadeHomy cr. 290 KIIK Ykpainwm,
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OCKIJIbKM X He OyJIO0 y PO3NOpPSDKEHHI CTOPOHH, MOXYTb OYTH BiJKPHTI
IHIIIM CTOPOHI 1 i Yac po3mIsiAy crpaBy y cyni nepmoi incraHuii [6]. [Tpu
IILOMY MPOKYPOp HaroJIoIlyBaB PO BU3HAHHS HEIOITYCTHMHUM JIOKAa30M LEi
BHCHOBOK ekcmeprta Bim 06.11.2015 mHa migcraBi TOrO, IO BHCHOBOK
excriepra otpumano ansokatom OCOBA 46 09.11.2015 no BHKOHaHHSA
BuMmor cT. 290 KK Vkpainu, mo BHKIIOYa€ BUKOPUCTAHHSA BKAa3aHOIO
BHCHOBKY B SIKOCTi IOITyCTHMOTO JJOKa3y [6].

VYTim, HE OyIe cCpaBeATUBUM, SKIIIO CaMe Ha KIIIEHTAa MOKJIATaTUMYThCS
KpUMIHAJIBHO-TIPOLIECYaTbHI HACHIIKHA NMOMHJIOK a00 HEIOJNIKIB y HamaHHI
npodeciitHol MpaBHUYOT TOTTIOMOTH 3aXUCHUKOM.

KpimM TOro, sIKmo y po3HOpSIKEHHI HOBOTO 3aXMCHHKa Ta KII€HTA
He OyJl0 IIbOTO BHCHOBKY, TO BiH OJHO3HaYHO € «JIOJATKOBHMH Martepi-
anmamu» y posymiHHi 4. 11 cr. 290 KIIK VYkpaimm. Tum Oinbime, 1o,
Ha BIiIMIHY BiJ CTOPOHM OOBMHYBAauyeHHS, JUIS CTOPOHM 3aXHCTYBUMOTH
crarti 290 KIIK He mepemkomKaroTh IIyKaTH 1 HaJaBaTu CyIdy AOKa3H MicCIs
3aKiHYE€HHS JOCYIOBOTO DPO3CIiIyBaHHsS, y TOMY YHCII IIiJ Yac o3IOy
CIpaBH B CYi MepIoi iHcTaHIiil [7].

Takum unHOM, v Hocmimkeniit cutyarnii KKC BC norpumascs 3aranpHOT
CIPaBEUIMBOCTI CYAOBOTO DO3IISILy Y KOHTEKCTI BU3HAHHS IOIyCTUM
BHCHOBKY €KCIIEpTa 3aXHCTy, HE BIAKPHUTOTO 3aXMCHUKOM JI0 HOTO 3aMiHH.
Xoua KKC BC i He BHKOpHCTaB IOKTPHHAIbHI HAmpaIfOBaHHS 00
BIZICYTHOCTI O0OB’SI3KY BIIIKPUTTSI BHCHOBKY €KCIIEpPTa CTOPOHOIO 3aXHCTY,
YTiM, HaBe/IeHI y MOCTAaHOBIAPTYMEHTH MLIJIKOM BilOOpaKaroTh CHEenUdiky
(hyHKIIT 3aXKUCTY Ta AiSUIBHOCTI aJIBOKaTa-3aXMCHUKA.

Jlitepatypa:

1. Tlocranoa OIl KKC BC Bim 11 Bepecus 2023 poxy, cmpasa
Ne 711/8244/18. URL.: https://reyestr.court.gov.ua/Review/113536395

2. IlocranoBa KKC BC Bim 21 Bepecus 2021 poky, cropasa
Ne756/6018/20. URL.: https://reyestr.court.gov.ua/Review/99861315

3. TMocranoa KKC BC Big 15 mororo 2023 poky, cropaBa
Ne 522/24499/15-x. URL.: https://reyestr.court.gov.ua/Review/109075171

4. Manaxoea O.B. Peamizamis IiHCTUTYTY CHOpPHUSHHS  3aXUCTY
Y KPUMiHaJbHO-TIPOLIECYATbHOMY JOKa3yBaHHI : JIUC. ... KaHJ[. IOPU/I. HAYK :
12.00.09. Opneca, 2016. 213 c.

5. I'mosiox 1. B. IlpobGnemHi nuranHs 3acrocyBaHHs crarti 290
KIIK Ykpaiuu y gisimbHOCTI croponu 3axucty: npaktuka KKC BC. IpaBose
JKUTTS CydacHOi YKpainu : y 3 T. : Marepianmu MiKHap. HayK.-IIPaKT. KOH.
(M. Opmeca, 15 Tpas. 2020 p.). Ogneca : I'enmpBeTrka, 2020. T. 3. C. 243-246.

6. Bupox Ilpumopcekoro paiionHoro cyay M. Opecu Bin 17 rpynus
2020 poky, crmpaBa Ne 522/24499/15-K. URL: https://reyestr.court.gov.ua/
Review/93721025

307



7. IlocranoBa KKC BC Big 07 wuwepBus 2022 poky, cnpasa
Ne 462/1710/16-k. URL: https://reyestr.court.gov.ua/Review/104849853

DOl https://doi.org/10.36059/978-966-397-351-7-83

ICTOPUYHI NIEPIOJU CTAHOBJIEHHA
KPUMIHAJIICTUYHUX EKCIIEPTHU3 B YKPAITHI

Janenko Jlroamuna €BrediiBHa
cmapwiuil 6uK1aoay Kageopu GyHOameHmanrbHux
i eany3esux I0pUOUUHUX HAYK
Kpemenuyyvkuii Hayionanvnuii ynieepcumem
imeni Muxaiina Ocmpoepadceko2o
m. Kpemenuyk, Yrpaina

Bimomo, mo 3 [aBHIX dYaciB IS PO3CHiAYBaHHA 3JIOYUHIB
Ta BCTAHOBJICHHS 0COOM MPaBONOPYIIHMKA 3aCTOCOBYBABCS IIEBHUI apceHal
KPUMIHANICTUIHUX 3HaHb, a TaKoX, AK 3aci0 [oKa3yBaHHS, CyIOBa
ekcriepTu3a. Ta aKTUBHOTO 1 CHCTEMHOTO BUKOPHCTAaHHS 1i 3HAHHS
HaOyBatoTh 3 cepeannn — ki XIX cr. Came y 1eii nepion BifgOyBaeThes
KOHCOJNI/IAIlisl KPUMIHANICTUYHMX 3HaHb 1 BHHUKa€ HOBAa HayKa-
KpUMiHAJIICTUKa, JI0 TpPEIMETY $KOI BiHOCATBCS: PO3poOKa i BIOCKO-
HaJIeHHS1 3aco0iB KpHMIHAJIBHOI peecTpauii Ta pO3HIYKY 3JI0YHMHIIIB;
pO3poOKa HAayKOBHUX METOJIB JOCIHIIKEHHS PEYOBHX JOKa3iB; po3poOKa
1 cucTeMaTH3alis TNPUAOMIB 1 MeETONIB opraHizamii W IUTaHyBaHHS
pO3CIiyBaHHS 3J0YMHIB, TPUHOMIB 1 METONIB BUSABICHHS, (ikcamii
1l BUKOpUCTAHHS JI0Ka3iB.

Ha croromHi myxke CKIagHO YSIBHTH CTAHOBIICHHS KPUMIHAJTICTHYHHUX
eKcriepTu3 B YKpaiHi Ta eTanu PO3BUTKY KPHUMIHANICTHKH B IIIoMy 0e3
JIOCHI/DKEHHSI  ICTOPUYHUX MepioniB  (GopMyBaHHS KPUMIHATICTUYHUX
excrieptu3. Jlocmimpkyroun (GEHOMEH 3JI0YMHHOCTI, Mi3HAEIICS, IO I
CKJaJiHa JisUTbHICTh TIi3HAHHS, S5Ka TMOEJHYE HE TUIBKM EMITPUYHI
JIOCIIJPKEHHSI, ajle i KOHKPETHI Mi3HaHHS i3 PI3HUX raiy3ed HayKH, TeXHIKH,
muctenrBa. L[ oOcraBuHa 3000B’s3yBajia IE 3aJ0Bro J0 BUHHKHEHHS
KPUMIHAJICTUKK 1 KPUMIHAJIICTUYHMX €KCHEPTU3 ISl  PO3CIiayBaHHS
3JI0YMHIB 3ampoiryBaTH «(axiBLiB», IO PO3YMUIMCh Ha Till 4M iHIIIN
CHpaBi, SIKi JloToMaraiy 3’sicOByBaTu 0OCTaBHHH, 110 MOCTABAIN B IPOIEC]
PO3CITiyBaHHS, JUIsl TIOJAJIBIIOTO BCTAHOBJICHHS ICTUHH Y CIIpaBi.

Po3pobka Ta cucTemarm3zaimis 3aco0iB 1 MeToAiB 300py IOKasiB,
opraHizamii i IDIAaHYBaHHS PO3CIiAYyBaHHS 3JIOUYMHIB TOB’s3aHI 3 1M sM
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aBCTPINLA 32 MOXOJUKEHHSM, BHKIIajada yHiBepcureTy y UepHiBipsix [anca
I'pocca. Came Horo «KepiBHMLITBO Ui CYAOBHX CIIIYUX, YHHIB
»kaHIapMepii 1 nominii» (1892 pik) crano 0OCHOBOIO METOAMKH PO3KPUTTS Ta
pO3CIioyBaHHS PsNy TSOKKHX 3JI0YMHIB.Briepiie BBemeHMd HUM y KOpHC-
TyBaHHA HampuKiHIi XIX CTONITTS TepMiH «KpUMIHATICTHKa» (BiX Jar.
Crimen — 370YMH) JOIOBHWUB HE MEHII MOMYJIPHI Ha TOH dYac TepMiHM
«Tomineichka TeXHiKa», «HayKOBa MOMIMis» TOMIO, B SKHUX TEX MOBOII
3pO3yMiJI0 BU3HAYAIACS CYTh IPH3HAYCHHS KPUMiHATICTHYHNX 3HaHb [1].

[lepmmmu  eKCEPTHO-KPUMIHATICTUYHIMH yCTAHOBAMH BBa)KaIOTHCS
Oropo imeHTH(IKAIIl, 110 CTBOPIOBAIKCS MPU HONINEHCHKUX TpedeKTypax
psly CTONMYHHMX MiCT €BpomnH, a Mmi3Hille — nomineicryki tadboparopii. Tak,
JAKTHIOCKOIIYHUN MeTo[| 1eHTU]IKalii JIOJUHU Y KpUMiHamicTHLI Oepe
cBiif mowyarok y 1896-1897 pp., konu BiH OyB BBEICHWH y KpPUMIHAIBHO-
pO3IIYKOBUX 3akianax ApreHTuHH, bpurancekoi Inmii, bpaswmmii, Ynmi,
Himeduwnan Ta iHmmx kpaid [2].

BBaxaeTbcs, M0 PO3BUTOK KPUMIHANICTHKHA Ta CTAHOBJIEHHS KpHUMiHA-
JMICTUYHUX EKCIIepPTU3 HAICKUTh y Hamii nepxaBi Muxaiinmy Canres-
CBKOMY — BIZIOMOMY YKPaiHCBKOMY IPaBO3HABIIO, AOKTOPY FOPHIUYHHX
HayK, mpodecopy, 3acay)KCHOMY Mifdy HayKh 1 TeXHIKH YKpaiHd,
BIIMIHHHKY OCBITH YKpaiHU, TOJKOBHHKY BHYTPIIIHBOI CIy’KOM Yy Bia-
CTaBlli, NpPOBigHOMY (axiBIf0 B Taiy3i CYIOBOi €KCHEpTH3H Ta KpHMi-
HamicTuku [3], sikuii 0coONMBY YBarynmpuIUISIBHOBITHIM MEpPCIEKTUBHUM
HaIpsAMKaM JOCIIPKEHb KPUMIHATICTHYHOI TEXHIKH, CYIOBOI €KCIIEPTH3H,
Teopii JOKa3iB y KpUMiHAILHO-TIPOIECyalbHOMY Ta iH(OpMaliiiHOMY mpaBi,
KOMIT'FOTepHOI iH(oOpMalii, akTyaJbHUM IIpoOieMaM I1HCTPYMEHTAIBHOT
JieTekuii BepOanbHol iHpopMallii y CyoBiil MpakTHLi Ta iH.

24.02.2022 poxy Yxazom IIpesunenrta Ykpainu y Hammiii aepxasi Oyio
3alpOBaPKEHO MPABOBUI PEXKUM BOEHHOTO CTaHy, y 3B’A3Ky 3 IOBHOMac-
mTabHUM BTOPTHEHHSIM pociiichkoi ¢enepaunii [4]. Benenns na tepuropii
VYkpaiHu akTHBHHX OOHOBHX i O€3yMOBHO 3[iHICHIOE HETaTWBHUH BIUINB
Ha BCi ceph CYCIUTPHHX BIIHOCHH 1 €KCIepTHA IiSUTbHICTh HE € BHKIIO-
yenHsiM. CutijJy 3a3Ha4YMTH, IO B TEpIIl THKHI BIlHU eKcrepTHA JisUIbHICTh
B YKpaiHi Maibke He 37iiicHIOBanach. Tak, BIAMOBIAHO 10 Haka3y Minictep-
crBa toctulii Ykpaium «[Ipo nesiki muTaHHsS 3a0e3MEYEHHsS CYAOBO-
€KCIEPTHOI JisUTbHOCTI B yMOBAaxX BOEHHOIO CTaHYy» OyJ0 BHU3HAYECHO JESIKi
0COOJMMBOCTI 3IIMCHEHHS CYJO0BO- CKCIIEPTHOI JisIBHOCTI B MEpiojn
BOEHHOTO CTaHy [5]. AKTyaJbHOI Ha CBOTOJHI € CTBOpeHa B YKpaiHi
y 2015 poui, SIK HOBUI BHJ €KCHEPTHU3 — «BIHCHKOBaY, IMOPSIOK IIPOBEICHHS
SAKOI BHM3HAUEHMH Yy TMOJIOXKEHHSIX IHCTPYyKUil Ipo mpH3HAYeHHS Ta
MIPOBEJICHHS CYZOBHX €KCIIEPTH3 Ta eKCIIEPTHHX JOCTiDKeHb Ta HaykoBo-
METOIUYHHUX PEKOMEHJALH 3 IUTaHb MiATOTOBKY Ta MPU3HAYCHHS CYTOBHX
eKCIIEPTU3 Ta eKCIIEPTHUX JOCIiIKeHb [6]. BiamoBigHo 10 sKOi mpenMeToM
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BIHCHKOBOi €KCHEPTH3M € BCTAHOBJEHHS BIMICBKOBMM €KCIEpPTOM (aKTiB
(cymxeHs npo (akTH) MO BU3HAYEHHUX CIIAYUM ab0 CylOM NMUTAHHSIX MO0
HOpsIAKY poOoTH (il a0o Oe3nisTbHOCTI) OpraHiB BiliCBKOBOTO yIpaBIiHHS
(xomaHMpiB Ta HadanbHUKIB) 30poiHNX Cun YKpaiHu, iHIIHX YTBOPEHHX
BiJIIOBiTHO IO 3aKOHIB BifICBKOBHX ()OPMYBaHb, IIPABOOXOPOHHUX OPTaHIiB
CIEIiaTbHOTO TPU3HAYCHHS CEKTOpY Oe3meku i 000pOHH, SKi BHKOHYIOTH
3TiJHO YWHHOTO 3aKOHOJABCTBA MOKIJIAZCHI HAa HHUX CIYXOOBI OOOB’S3KH
(mocamoBi iHCcTpykmii) [6]. IloB’s3aHOI0 3 BIMICEKOBOIO EKCIIEPTHU30I0
€ TOBapo3HaBYa EKCIIEpTH3a BIHCHKOBOTO MaifHa, TEXHIKM Ta IHIIOTO
030poenHs. KpiM Toro pisHOBHIOM BIHICHKOI €KCIIEPTU3H, 10 MAE OCOOJIHBE
3HAa4YeHHs B YMOBax Jiii IPaBOBOT'O PEXMMY BOEHHOTO CTaHY € HEOOXiIHICTh
MIPOBEJICHHS CyI0OBO-MEIMYHIX €KCIIEpTH3. 3 MEepIInX JHIB BillHU B YKpaiHi,
B IIepioJl aKTUBHOI (a3 BiliHM, MOCTIHHO 3pOCTa€ KUTBKICTh MOCTPAXIATHX
Ta 3aru0aMx ocid, Mo i 3yMOBIIOE HEOOXIJHICTH MPOBEJECHHS OKPEMHUX
PI3HOBHIIB CYZOBO-MEAWYHHUX JOCHIKCHb. Ix MoxmmBO PO3TOAITUTH
Ha Taki TP OCHOBHI BHIH: CyIOBO-MEAMYHA EKCIEPTH3a TPYIIB 3 METOI0
BCTAHOBJICHHS NPWYMH Ta OOCTaBMH HOro CMepTi; CyA0BO-MEAWYHA
eKCIepTH3a CTYNEHS THKKOCTI Ta XapakTepy TUIECHUX YIIKOIKEHb
1 CyIOBO-MEIMYHA EKCIIEPTH3a PEYOBUX JOKa3iB OiOJOTIYHOTO XapakTepy.
Moo cymoBO-MENWYHOI EKCIEePTH3W TPYHiB, TO HEOOXITHO BiAMITHTH,
mo y 6epesni 2022 p. 6yno npunsaTo Haka3 «IIpo 3arBepmxenus [lopsaky
B3aeMOIii Mk OpraHamu Ta miaposaizamu HamioHansHOT moimii Ykpainu,
3aKJagaMd OXOPOHH 3/I0POB’S Ta OpraHaMy MpPOKypaTypu YKpaiHH IpH
BCTAHOBJICHHI (DaKTy CMEPTI JIIOAWHH ITiJ] 4YaC BOEHHOTO CTaHy Ha TepUTOpil
VYkpainn» [7].

OTxe, Ha CHOTOAHI y Takui OypeMHHMI yac, KOJM Hala JepKaBa
roTepIae BiJ| BilicbKOBOI arpecii pd), MU IMOBHHHI PO3YyMITH, III0 TIEpEBAXHA
YacTHHA JIOKa3iB, Ha MiACTaBl SKUX MPAaBOCYIS BU3HAE 3JIOUMHIS 3JI0YMH-
IIEM, OTPUMYETHCSI NUIAXOM IIPOBEJCHHS KPUMIHATICTHYHHX EKCIEepPTH3,
1 BOHHE HEOOXITHUM KOMIIOHCHTOM Y 3IIMCHEHHI HAJEXHOTO CYJOYMHCTBA
B paMKax KpUMIHAJBFHOTO TMPOBAKEHHA.JIK HIKOMTM MH TOTpedyeMo
npodeciiiHnX ekcnepTiB-KPUMIHATICTIB AJIsl PO3KPUTTSI BUMHEHHX 3JIOYHHIB,
y TOMYy YHCITI W BOEHHHX, YIOCKOHAJCHHI 3ac00iB 30epiraHHs pPEYOBHX
JIOKa3iB, SKi BHJIYYalOTHCSA M Yac OIJBIAY MICI MOiil MpPOBEICHHS
KPUMIHATICTUYHUX JTOCTIKCHb JJIs TIIBUIICHHS JIOKa30BOi 0a3u mpu
PO3KPUTTI Ta PO3CIIAyBaHHI 3JIOYMHIB 3 METOK MPUTSATHEHHS BOEHHHUX
3JI0YMHIIB y MailOyTHEOMY.
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AKTYAJIBHI IUTAHHSA TPU3HAYEHHS TA ITPOBEJEHHS
CYJ0OBO-TOBAPO3HABYOI EKCEPTHU3U
I YAC BOEHHOI'O CTAHY

Hixan Haramis BitajaiiBna
207108HULL CYOO08ULL eKChepm
8I00INY MOBAPO3HABUUX MA 2EMOLOSTUHUX 00CTIONHCEHD
Jloneyvkutl Hayko060-00CiOHUL eKCNEePMHO-KPUMIHALICMUYHUY YeHMD
Minicmepcmea éHympiwiHix cnpag Ykpainu
M. [ninpo, Ykpaina

3 mouatkoM 30poiHOi arpecii Pocilicbkoi ®enepanii Ha TepuTopii
Ykpainm pyxomMe MaWHO Ppi3HMX BHIIB Ta (OpPM BIACHOCTI 3a3HAJO
1 IPOIOBXKY€E 3a3HABATH BTPAT, HOIIKOKEHb a00 3HUILCHB. 30MTKY, 3aBlaHI
BIIACHUKAaM HEPYXOMOCTi, BennuesHi. KokHa mocTpaxiana ocoba pospa-
XOBY€ Ha KOMIICHCAIIII0 MaTepiaJIbHOI IKOAHM, aje 0e3 BU3HAUYEHHS PO3MIpy
30WTKIB IPUTATTH BUHHUX J0 BiATIOBiZaIbHOCTI HeMoxiuBo [1, c. 170].

[pu po3ciigyBaHHi Ta CyJOBOMY PO3TIIAI KPUMIHAIBHUX Ta MUBITHHUX
CrpaB, 4acTO BHHHMKA€E HEOOXIJHICTh y BHKOPUCTaHHI CHELIATBHUX 3HaHb
B Tajy3i TOBapO3HABCTBA, a CaM¢ B CYJOBO-TOBapO3HABUIN EKCIIECPTH3I.
OTKe, CyJI0BO-TOBAapO3HABYA EKCICPTH3a — II€ MPOBEACHHS CICI[iabHIX
JIOCITI/PKEHB, IIJ0 BUMAraloTh IJTMOOKUX 3HAaHb B IIEBHIN Taysi.

VY KpHUMiHaJIBHOMY CYJOYMHCTBI Npo0OiieMa MPU3HAYCHHS 1 MPOBEICHHS
eKCIiepTu3 3aiiMae ocoOnuBe Miciie. Bona Oyna i O TEHEpilIHBOTO Yacy
3aIMIIAETHCS JOCHTh AKTYaJIbHOIO, OCKUIBKM BaXKJIMBa pOJb B JOBEICHHI
BUHHM 0cOOM, SIKa BUMHHJIA 3JI0YMH, HAIEKHUTH came ekcrepTusi. Crpimke
3pOCTaHHsS MOTPed CydYacHOTO CYCIUIBCTBA B BHKOPHCTaHHI CHELiaIbHUX
3HaHb, SIK Y PaMKax CYIOYMHCTBA, TaK 1 I03a MMM PaMKaMH JO03BOJISIE
PO3TISIIATH CYAOBY EKCIEPTH3Y, SK CaMOCTIHHWHA 1 HaWOLIbII TepcreK-
TUBHMH MEXaHi3M 3axXHCTy MpaB 1 CBOOOJ I'pOMajsiH, a TaKOX IHTEpeciB
JepxasH [2].

HeoOxinHO 3BepHYyTH yBary Ha Te, IO IiJ 4Yac NPHU3HAYCHHS CYAOBHX
eKCIepPTU3 BHHHMKAE€ YHMAJI0O MPOOJEMHHX NHTaHb, BUPILICHHS SKHX
cnpusiTuMe e(eKTHBHIIIIN JISUTbHOCTI €KCHEPTHUX YCTAHOB Ta EKCIIEpPTIiB
Ta 1X B3a€MOJII1 3 OpraHaMu JOCYA0BOTO PO3CIiyBaHHs Ta cyay [3, c. 42].

Bapro 3a3HaunTH, MO CIEKTP NMHUTaHb, SIKI CHOTOJHI BUPIMIYIOTH CYHOBi
€KCIepPTU-TOBAPO3HABI, IIOCTIHHO PO3LIMPIOETHCS. 3 MOYATKOM HMOBHOMAC-
mrabHoi BIHHM mMoYaiaM BigOyBaTHCs IEBHI MOPYIIEHHS IIONO IPOAAXY
TOBApiB 1 MOCIYT, MPUAOAHUX 3a JepXaBHI KOIITH. B pe3ymbraTi goro mis
BCTaHOBJICHHSI PHHKOBOI BapTOCTI 3HAJOOWIINCS TOBAapO3HABYI €KCIIEPTH3H.
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Kpim TOro, 3pocna akTHBHICTH IaxpaiB y cdepi mpomaxy ToBapiB uyepes
couianpHi Mepexi Ta IHTepHer. B pesymbrari 4Woro 3pocia KiJIbKiCTh
€KCIepTHU3, NMOB'I3aHMUX 3 JOCIIIKEHHSIM HESIKICHOT POTYKIIii.

OnHak, OCHOBHHMH akIEHT 3apa3 pOOWThCA Ha MiAPaxyHKY 30WTKIB,
3aBmaHUX 30poitHOIO arpecieto Pociticekoi @enepamii. | mpobnema, 3 skoro
CTHKAIOThCA EKCIEePTU-TOBAPO3HABIII Ha IIOMY €Talli, IOJISTaE B TOMY, IO
iM IOBOAUTHCS MPOBOIUTH EKCIEPTH3y 0e3 orisay o00'eKTa JOCIiIKEHHS.
[Mpruman 11BOMY pi3HI, B TOMY YHCII Yy 3B’S3Ky 3 IOBHUM 3HHUIIEHHIM a00
3HaXO/DKEHHSIM Ha OKYIOBaHUX TEPUTOPISX 00 €KTIB NOCTIMKEHHSI. Y pasi
HE MOXJIMBOCTI 0€3M0CEPEeAHbO OINISHYTH O0'€KT, EKCIepT MOBUHEH
IPYHTYBaTH CBiii BUCHOBOK Ha iHQopMarlii, 0 MICTUTBCS B JOKyMEHTaX,
HaJlaHWX Ha eKcrepTu3y. Lle mpu3BOANTH 1O MEBHUX HE3PYYHOCTEH.

Crmig 3a3HayWTH, [0 TMPOLEC BH3HAYEHHS BapTOCTI PETYJIOETHCS
3akoHOM Ykpainu Bim 12.07.2001 Ne 2658-II1 «IIpo ormiHky MaiiHa,
MalHOBHX TpaB Ta HpodeciiiHy OMMIHOYHY MisNIBHICTE B YKpaiHi» [4]
Ta TOCTAHOBOIO KabiHeTy MiHicTpiB Ykpainm Bim 10.09.2003 Ne 1440
«IIpo 3arBepmxenHs HamionampHoro cranmapty Ne 1 «3arameHi 3acamu
OIIIHKM MaifHa 1 MAfHOBHX TpaB»» [5].

ITinBos4M MiACYMKH, MOXKHA CTBEPXKYBATH, IO Cyl0Ba TOBApO3HaBUa
eKCTepTh3a € JIOCHTh CKJIAJHOK dYepe3 Te, IO JOCHIIKYETbCsS OaraTo
TOBAapHUX IPYM Ta Mociyr. J{o 1bOro A0MaeThest 1e i 3aBAaHHs PO3PaXyHKY
30UTKIB, 3aBIaHUX BIHCHKOBHM BTOpPrHEHHsIM Pociiicbkoi Denepariii,
IO € JIOCUThH BEIMKUM 00CSIroM poOOTH. Y 3B'A3KYy 3 LIUM IIOCTA€ IIe OIHE
aKTyaJlbHe NMUTaHHS: «SIK MOXXKHa BJIOCKOHAJIMTH Ta BIOPSAKYBaTH 0OCST
poboTH, MO0 ONTUMI3yBaTH Yac, HEOOXITHUN JUIS TPOBEICHHS TaKUX
EKCIepTu3?».
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MPOBJIEMM 3ACTOCYBAHHSI TAMYACOBOI'O OBME;KEHHSI
Y KOPUCTYBAHHI CIIELIAJTbHUM ITIPABOM
TA BIZCTOPOHEHHS BIJ] TOCAJHA

KpuenyH Bikropis OJiexcanapisHa
cmyoenmka 1 Kypcy Opyeoeo (mazicmepcbko2o) pieHs oceimu
Gaxynvmemy npasa, 2ymaHimapuux i CoyianbHUx HayK
Kpemenuyyvruii nayionanbruil ynisepcumem
imeni Muxaiina Ocmpozpadcvikoco
M. Kpemenuyx, Yrpaina

VY KOHTEKCTI 3aCTOCyBaHHs 3aco0y 3a0e3ledyeHHs KpPUMiHAIBHOTO
MPOBA/DKCHHS Y BHJI THMYAacOBOTO OOMEXKCHHS B KOPUCTYBaHHI CIeIli-
anpHUM TIpaBoM Kpuminamsanii nponecyansanii Kogexe (mami — KIIK)
VYkpainu [1] pernamentye y ri. 13 kiro4oBe NOJOXKEHHS PO YMOBY LIOJO
000B’3K0BOT HAsIBHOCTI TOCTaTHIX MiICTaB BBa)KAaTH, IO IS MPUITUHECHHS
BYMHEHHS KPHUMIHAJIHHOTO TPABONOPYIIECHHS UM 3amo0iraHHs iHIIOMY,
NPUIMHEHHST a00 3amo0iraHHs MPOTUNpPaBHIA MOBEAIHI, 3a0e3neyeHHs
BIJIIKOAYBaHHs HAsIBHOI IIKOAM, 3aBJAaHOI KPHUMIHAIBHUM IPABOIOPY-
HICHHSIM, HEOOXIZHO TUMYAacOBO OOMEXHTH B KOPHCTYBaHHI CIEIialbHUM
MpaBoM, 1 3 II€I0 METOK YIOBHOBAXCHI OCOOM MarTh IpaBO Ha
BCTAHOBJICHUH IMPOIECYAIbHUM 3aKOHOM CTPOK BHIIYYHUTH IOKYMEHTH, IO
0e31ocepeIHBO MOCBIMYYIOThH KOPUCTYBAHHS CIICLIATBHUM MPABOM.

KIIK VYkpaiHu BCTaHOBJIEHO, IO «TUMYacoBe OOMEKEHHS Y KOPHCTY-
BaHHI CICIiaJbHUM MPABOM MOXKe OyTH 3MIHCHEHE BHKIIOYHO HA MiJCTaBi
pINIEHHS CIIAYOro CYAII MiJ 9Yac JOCYIOBOTO PO3CIiAyBaHHS Ha CTPOK
He Outpmie nBOX MicsawiB» [1]. KmomoranHs mpo TrM4acoBe OOMEXECHHS
B KOPHCTYBaHHI CHEWiaJbHUM IIPaBOM — I€ IHChMOBE 3BEPHCHHS
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NPOKypopa, CII40ro [0 CHiA40ro CyAal 3 TMPOXaHHSAM THUMYacoBO
OOMEXHTH TiJIO3PIOBAHOTO y KOPHCTYBaHHI TakMM MpaBoM. Bapto
00yMOBUTH, IO Y BKa3aHOMY KJIOMOTaHHI 3a3HAYAIOTHCS BCi HEOOXimHI
PEKBI3UTH MPOIeCyalbHUX TOKyMeHTiB, BusHadeHi B KIIK [2, c. 126].

BogHouac, ckiajaroyd KIOMOTaHHS, HE 3aBXIH 3a3HAYaIOTHCS BCi
HEOOXiTHI BiIOMOCTI, 1[0 IPU3BOJUTH IO BiIMOB Y 3aJI0BOJICHHI KIIOTIOTAHb.
Taxk, y 3B’43Ky 3 BIICYTHICTIO B KJIOMOTaHHI BiJOMOCTEH IIOJ0 HAasSBHOCTI
CIEMiaJbHOTO IIpaBa y IIiJO3PIOBAHOTO, CHimUmid cymns J[3ep>KHHCBKOTO
paliloHHOro cyxy M. XapKoBa, BIIMOBUB Yy 3aJOBOJICHHI KJIONIOTaHHA
CIIYOrO TPO THMYAacoBe OOMEXKEHHS Yy KOPHCTYBaHHI CIICIialIbHUM
MPaBOM, OCKIJIbKH IIPH 3BEPHEHHI 10 CIIIYOr0 Cymdi y KIOMOTaHHI
HE BKAa3aHO JIaHi 1010 CIeIiaabHOTO mpasa [3].

. lkinTan 3ayBaxuB, II0 B MPOLECYaIIbHOMY 3aKOHOJIABCTBI HEMaE
Hepestiky IMiJcTaB Ul 3aCTOCYBaHHS THMYacOBOTO OOMEXEHHS Y KOPHCTY-
BaHHI CIEIiaJbHUM IPaBOM, a TOMY HEOOXiTHICTb HOTO 3acTocyBaHHS Oyne
00yMOBIICHA BHKJIIOYHO Cy0 €KTUBHUMH TyMKaMH W OL[IHOYHUMH CYXKEH-
HSMU CITYUX, TIPOKYPOPIB Ta iHIINX YIIOBHOBAXXEHUX CIYKOOBHUX 0Ci0, 110,
CBOEI0 Yeproro, CIIOHyKaTHME 10 3JI0BXHBaHb CIY)XKOOBHM CTaHOBHUILEM
i cTaHe 3aco00M THCKy Ha TOCIIONApChKY AisubHICTH [6, c. 10]. Mu He
NOAUIAEMO HaBeIEHY MyMKy aBTOpa, OCKUIBKH Yy3arajJbHCHWUH BUKIJIAJ
migctaB moAano B 4. 1 ¢t. 148 KIIK Ykpaiuu.

VYXxBana ciig4oro CyAil mpo THMYacoBe OOMEXKEHHS B KOPUCTYBaHHI
COCIiaJbHUM NPaBOM HE MiuIara€ ockapykeHHro. Ha Ham  morssin,
HaBEJCHUI 3aKOHONABUMI TIAXil HE MOXXHA BHU3HATH IPABUIBHUM,
BPaxoBYIOUH, II0 B L[bOMY BHIAJKy OOMEXY€TbCS KOHCTUTYLIHHE NpaBo
0co0u Ha MUPHE BOJIOAIHHS MaitHOM. J[0 Takoro BUCHOBKY HAC IiJIIITOBXYE,
30KpeMa, pilleHHs ECBpONEWChKUH CyJq 3 TpaB JIIOAWHU 110 CIpaBi
«Tpe Tpaxropep Axrtibomar» mporn IlIBemii» Big 7 mumus 1989 poky:
3afBHUK — IIBEJCbKE TOBAapUCTBO 3 OOMEKEHOIO BiJIIOBINAIBHICTIO
«Tpe Tpakropep AKTiOONar OTPUMAJIO JIEH3II0 Ha MPOAAXK aIKOTOIBHIX
HanoiB y pecropani «Le Cardinaly. Cyx QifiroB BUCHOBKY, III0 «CKOHOMIidH1
iHTepecu», TOB’s3aHi 3 JISUIBHICTIO pECTOpaHy € MaiHOM, a HasBHICTh
mineH3ii Oyna OJHIEI0 3 TOJIOBHUX YMOB 3JIHCHEHHS IiJIPHEMHHIBKOT
JUSUTBHOCTI, TOMY 11 CKacyBaHHsI MO3HAYMIIOCS 1 HAa HEMATepialbHUX aKTHBaX
(«rynmBini») Ta #oro Baprocti sik 0i3Hecy. OTxe, Majio Micue BTpy4YaHHS
y IpaBo MHUPHO BOJOAITH MaitHOMY [5, ¢. 90-91].

[TpoGieMHHM € 3aCTOCYBaHHSI THMYaCOBOIO OOMEXEHHS B KOPUCTYBaHH1
CHeLiaJIbHUM TIpaBOM IIPH BUSBJICHHI ()aKTy HE3aKOHHOTO IIOJIIOBAHHS.
Oco0a, sIKy MiJO3pIOIOTH Yy BYMHEHHI KPHMIHAJIBHOTO IPABONOPYIIEHHS
B chepi MUCIIMBCTBA, HacCAaMIIEPE/l Ma€ YCBITOMIIFOBATH, 1110 JIeprKaBa Jaja ii
MPaBO Ha KOPHUCTYBaHHS 30pO€I0 B PO3YMHHX MEXKaX Ta IUJIAX, 1 HEXTYBaHHS
TaKMM IIPaBOM MOJXKE 3aBeplIuTHCs Tparemiero. llompu HaBeneHe,
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3ayBaXMMO, 110 3a3BHYail 0cOOH, SIKi HE3aKOHHO 3aiIMalOThCs MOJTFOBAHHSIM,
HE MaloTh y3araii )KOIHHX JI03BUIbHUX JOKYMEHTIB, a Jiuiie 30poro [6].

OTxe, nuTaHHS TPO OOMEKEHHS NpaBa Ha IOJIOBaHHSI HE BHpILIy-
BaJIOCs. 3araJioM IpeLeleHTIB CTOCOBHO 0OMEXEHHS 0COOM Y KOPUCTYBaHHI
CIIeLiaTEHAM MTPAaBOM — IIPABOM Ha IOJIIOBaHHA € Ha3BHYaiiHO Majo. OHak
BUIIAJIKIB HE3aKOHHOTO IOJIOBAaHHSA YHMMano. Birak MmocTae mNHUTaHHS,
SK 3aIpOBAIUTH pealizallilo BKa3aHOTO 3aco0y 3a0e3MeueHHs KpUMiHaJIb-
HOTO IPOBA/DKEHHSA. MH BBa)KaeMO Lie MOXKHA 3pOOUTH, BiIKOPHUTYBaBIIH
HOpMY 3akoHy. Tak, 9acto ocobW HIyTh Ha NOJIOBAaHHA, HE MAro4u
MOCBIIYEHHS Ta JIO3BUIBHHX JIOKYMEHTIB y3araii, IpoTe Maibke 3aBiIu
31 30poeto. J[03BiT Ha 30pOI0 € TOKYMEHTOM, SIKHii MaB O BOJIOJITH CHJIOIO
MIPEBEHIIi1, a/Pke OOMEKEHHSI Y KOPUCTYBaHHI 30pO€I0 MaTUME 30BCIM iHIINH
edeKT, aHDK y IpaBi Ha MMOJIOBaHHS. ToMy IPONOHYEMO BHECTH JJONIOBHEHHS
go m. 2 4. 1 cr. 148 KIIK Takoro 3micTy: mpaBo mosoBaHHs (y pasi
BiJICYTHOCTI JTO3BUIBHUX JOKYMEHTIB — IIPaBO HA HOCIHHA 30pO1).

Take (opMyiIOBaHHS, 3aKpilUIeHE y MPOLECYaTbHOMY 3aKOHOJABCTBI,
MOKe OyTH SKICHO HOBHM IIPEBEHTHBHHM 3aXOJOM IOJAIBIIOT0 BYNHECHHS
MPOTHIIPABHUX Aii, OCKUTBKH, PO3TIISIAI0YH IIPABO Ha BUKOPHUCTAHHA 30pOi,
MH TIOSICHIOEMO MOro B KOHTEKCTI 3alHATTS MHUCIMBCHKOIO iSIIBHICTIO,
i caMe 3 OINIAYy Ha IIe NPONOHYEMO OOMEXKYBaTH THMYacoBE IIPaBO
BJIACHHMKA JI03BOJY Ha 30pOI0 — MPaBO BHKOPUCTOBYBATH 30pOI0 3 METOIO
MOJTFOBAHHSL.

OpfHUM 3 BUAIB TaKMX KPUMIHAIBHO-TIPOLIECYANbHUX 3aXOJliB € BiJICTO-
pOHEHHS oco0M Bijx mocagu — 3acid 3a0e3nedyeHHS KpUMIHAJIBHOTO
MIPOBA/PKEHHS, CYTh SKOTO MOJISATae Y THMYacCOBOMY BiJICTOPOHEHHSI OCOOH,
I1/103pIOBAHOTO 200 OOBUHYBAYEHOTO Y BUMHEHHI KPUMIHAIBHOTO MPABOIO-
PYIICHHS, BiJi BUKOHAaHHS HUM CBOIX TPYJOBHX 000B’s3KiB. OOOB’I3KOBOIO
YMOBOIO 3aCTOCYBaHHS TaKOTO IIPOIECYyalbHOTO 3axoly € IMigo3pa
9u 0OBHHYBa4YeHHS 0cOOW y BUMHEHHI 3JI0YMHY. BiICTOpOHECHHS BiJ ocaan
3MIACHIOETHCS Ha MIACTaBi PIMIEHHS CIITYOTO CYAII I 9ac JOCYIOBOTO
po3cmigyBaHHA abo Cymy IjJ dYac CYIJOBOTO IIPOBA/PKEHHS Ha CTPOK
He Oinbmie aBOoX MicsiiB. BriM, monoxenusmu ctarti 158 KIIK Ykpainu
nependadeHa  MOXJIMBICTh — INPOJOBXKEHHS ~ TEPMiHY  3aCTOCYBaHHS
BiJICTOPOHEHHS Bl MOCAIH.

Ha mnpaktumi, sSK NpaBWio, KIOMOTaHHSA NPO OOpaHHS 3arno0iKHOTO
3aX0Jly TMOMAEThCS IO CYAy 3a MBI JOOM 0 3aKiHYCHHS TEPMiHy HOro
po3riIsiLy, a iHOJI 1 MeHIIe HiK 3a 100y. Y TakuxX yMoBax CIIAYUH Cyqs
B KpalloMy BHIQJIKy PO3IIISAAE JIMIIE TEKCT CaMOTo KJIONMOTAaHHS, a periTa
MaTepialiB, sKi OOYUCIIOIOTECS TOMAaMH, 3a3BHYAll 3aIMIIAIOTHECS 0e3 Horo
yBar#. OKpiM TOro, HEHAJISKHHH 3MICT TaKOTrO KJIOMOTAHHS 4YacTo CTae
MPUYMHOIO BiMOBH B HOTO 3aIOBOJICHHI, 1, SK HACTINOK, MiTO3PIOBaHUMN
(oOBUHYBaUeHMIT) Ma€ MOKIUBICTD 3IIHCHIOBATH BHIICBKAa3aHi IPOTUIIPABHI
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nii. Cnigui, TpOKypOpH HEPIIKO NPHITYCKAIOTHCS IOMMIIOK, OB’ SI3aHUX
3 HEJIOTPUMAHHAM (POPMHU KJIOTIOTAHHS, HE KaXKy4d BXKE MPO HEIOCTATHICTH
mijicTas Juis Horo 3a/10BoJIeHHs. TaKUM YMHOM, 11€ TUTaHHS OTpedye CBOTO
BUpIIICHHS.

Crhimumii cynns, cyl MaioTh 3BEPHYTH OCOONHBY yBary Ha MOJKIIHBI
HACIHIAKU U IHIMKAX OCi0, SK «HO3UTHUBHI» (30KpeMa, YHEMOXIIUBJICHHS
BIUIMBY HA CBIIKiB Ta IHIINX YYaCHUKIB KPHUMIHAJIHHOTO IPOBAIKEHHS),
TaKk 1 HeTaTHBHI (3yIMHKA IMigIPHUEMCTBA, MPOCTiii, HEBUIUIATa 3apOOiTHOI
taty Tompo) [7, c. 418]. 3 orysiry Ha 3aranbHi 3acaiyd 3aCTOCYBaHHS 3aX0/IiB
3a0e3MeveHHs] KPUMIHAJIBHOTO MPOBAaKEeHHsA, Bu3HaueHi cT. 132 KIIK,
cmigunii cyanms abo cyn MpH OIHIN MOTpPed JOCYAOBOIO PO3CIIiTyBaHHS
3000B’s13aH1 BPaXOBYBAaTH MOKJIMBICTD JIOCSITHEHHS 3aB/IaHb Y KOHKPETHOMY
KpUMiHAJILHOMY ITPOBa/UKEHHI 0€3 3aCTOCYBaHHS 3a3Ha4eHHX 3axofiB. Tak,
CIIiTUUM Ccyanero UepBOHO3aBOJICHKOTO palOHHOTO cyny M. XapKoBa
BiIMOBJICHO B 3aIOBOJICHHI KJIOIIOTAHHS MpPO BiICTOPOHEHHS BiJ MOCAJH,
OCKLUIBKH TPOKYPOPOM HE JOBEICHO HASBHICTH JOCTATHIX IiICTAaB BBAXATH,
mo OOpaHHSA TaKOTO 3aXO0Xy HEOOXigHE JUIT MOMUIIMBOCTI MiJTO3PIOBAHUM
HE3aKOHHHMH 3aco0aMH BIUIMBATA Ha CBiAKIB Ta IHIINX YYacHHKIB
KPUMIHAJIBHOTO MPOBaKEeHHS [8].

Ha wmam mormsnm, ans BiACTOPOHEHHS BiJg mocamd OO0OB’SI3KOBOIO
€ HasBHICTh YMOB, II[0 IMOBUHHI 3aCTOCOBYBATHCS Y HEPO3PHUBHIN €IHOCTI:
1) mporecyanbHUil CTAaTyC MiJI03PIOBAHOr0, OOBHHYBAa4€HOTO y BYMHEHHI
3JI0YMHY BIAMOBIAHOT TSDKKOCTI; 2) (pakTHuHi 0OCTaBHMH, LIO CBiAYaTh MPO
HAsBHICTH pU3UKiB, Bu3HaueHuX cT. 177 KIIK Ykpainu, 3a ymoBu mepeOy-
BaHHS [iI03PIOBAHOTO, OOBMHYBAa4EHOI'O Ha IOCaji; 3) CriBpO3MipHICTH
3aCTOCYBaHHS BiANOBIIHOTO 3aXOJy 3 MOXJIMBUMH HEraTHBHUMM HaCIij-
KaMd I 0cOOM 4M TpeTiX oci0 (HeBHKOHAHHS JIOTOBIpHHX 3000B’s3aHBb,
3IMIICHHS MiANpUEMCTBA Oe3 KepiBHHMKA, HEBUIUIaTa 3apoOiTHOI IuIaTH,
HeCIUIaTa MOJAaTKIB TOIIO).
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CTHCJIO ITIPO TAKTUKY CYJOBUX I
Y KPUMIHAJIBHOMY ITPOBAJIKEHHI

Mupomnanyenko FOpiii MuxaiinoBuu
KaHOuOam 1puoudHux HayK, 20108a Liiviecbko2o pationHo2o cyoy
micma Mapiynons JJoneyvkoi obnacmi
M. Mapiynons, Vxpaina

EdexTHBHICTS CyZOBOrO JOKa3yBaHHS Ta JOCSATHEHHS 3aBHaHb
KPUMIHAJILHOTO CYJOYMHCTBA 3aJIE)KUTh BiJ| YCHIIIHOTO IPOBEICHHS
CyJIOBUX Jiif. SIk mpolecyaibHi CocoOU OTpHMaHHS Ta MEPEeBIPKH JI0Ka3iB,
CYJIOBI J1ii IPYHTYIOTBCSI Ha BiJNOBIIHMX MPaBOBUX HOpMax. [IpakTHuHOMY
JK YTUICHHIO 3aKOHOJIaBUMX KOHCTPYKIIH MalOTh CIPHUATH 3HAHHS CYJICIO
KPUMIHATICTUYHUX MOJEJICH CYIOBUX [iif, IO pPO3POOJSIOTHCS HAYKOIO
KPUMiHAJIICTUKOIO.

CynoBa Jisi € CKJIQJIOBOIO TIIPOLECY KOJEKTUBHOTO IOCIIIKSHHS
00CTaBMH KPUMIHAJILHOTO IIPABOIOPYLIEHHS, 10 3AIHCHIOETHCS CYAOM Ta
IHIIUMH yYaCHUKaMH KPUMIHAJIBHOTO NMPOBAUKEHHS IiJ KEPYBAaHHSAM CYLy
Ta 3a Horo Oe3mocepenHpoi yduacTi. [IpeaMeTroM TMi3HAHHS TMPH LHOMY
BHCTYIAIOTh IEBHI (hparMeHTH MHUHYJOI pealbHOCTI Ta 0OCTaBUHH IXHBOTO

318



po3ciigyBaHHS, a 00’ €KTOM — HOCI# J0Ka30Boi iH(popMarlii (ocoda, mpeamer,
JIOKYMEHT, TIOB’s13aHi 3 TOCIIIKYBaHOO MOJTIET0).

Bynp-sika nisi cnpsMOBaHa Ha peaji3alil0 BU3HAYEHOI CY0'€KTOM MeETH.
V3aranpHeHO MeTa KOXKHOI CymoBOi mii 3BOAMTBCA 1O OTPUMAaHHA
JOCTOBIPHUX BiIOMOCTEH NPO OOCTAaBHHH, L0 MiUIATAIOTh JOKa3yBaHHIO
B KpUMiHAIFHOMY TpOBayKeHHI. KOHKpeTHI Iisli OKpeMUX MporecyalTbHIX
aKTiB MOXXYTb IIOJIATATH B OJHUX BHUIAJAKaX B OTPUMAaHHI Bif Qi3MIHHUX 0Ci0
BepOanpHOi iH(poOpMamii mpo BimoMi IM 0OCTaBMHH AOCIHIIKYBaHOI MO,
B iHIIUX — y IOCTiKEeHHI pedel i JOKyMEHTIB Ta oJep:KaHHI HeBepOaIbHOI
JI0Ka30Bo1 iH(popMaIlil, 110 B HUX MICTUTHCS.

Iopsim i3 1M oOKpemi cymoBi il (HampHKIa[, Tped sBACHHS IS
BITI3HAHHSI, OTJIS, EKCIIEPTH3a) IIPOBOISATHCS JUIS IIEPEBIPKH, KOHKPETH3ALlii,
YTOUHEHHS! HasBHUX JaHHUX, 30KpeMa 4epe3 OTPUMaHHS HEOOXIJIHUX JUIs
IILOTO JJOAATKOBUX JOKa3iB (IOCTYI O pedeil Ta JOKYMEHTIB, JOPYYCHHS
OO0 TPOBEIOCHHA CIiTYMX Hild). MeTa mocsAracThcs 4depe3 pO3B’s3aHHSA
Halpi3HOMAaHITHIIINX TAKTHYHIX 3aBIAHb.

JisnpHICTP  Ccymy B KPUMIHAIGHOMY TIPOBA/DKCHHI CKIIATA€THCS
3 TIOCHIJOBHHX IHTENEKTYyalbHUX 1 BOJIbOBHX OIEpaliii 3 MPHAHATTS Ta
peaizarii pisSHOMaHITHAX TaKTHYHUX 1 POLIECYaNbHUX pimeHs. Ha BinMiHy
Bil CITYOTO, SIKMHA 34eOIIBIIOT0 CAaMOCTIHHO TNpHWHMae pilIeHHS MO0
MPOBEACHHSA HEOOXimHOI cmiguoi fil, Cyaad 3a3BHYail  KEpyeTbCs
MPOIO3HUIIIAMHU CTOPIH KPUMIHAIBHOTO MPOBAKCHHS 100 00CATY T0Ka3iB,
JIOCHI/DKEHHSI SIKUX TMOTpeOye TMpOBENEHHS BIAMOBITHUX CYIOBHX Jiil.
3BiCHO, BiH BUIbHUM y BU3HAYCHHI MEPENiKy TAKHX Jii, OJHAK 3aBXKIU
MOBUHEH TaM'sATaTH, 10 HEOOIpyHTOBaHa BiJMOBa Yy 3aJOBOJICHHI
3asBJICHOTO MO0 IIbOTO KJIONMOTAHHS MOXKE IPHU3BECTH 1O HETOBHOTH
CYJZIOBOT'O PO3TJISIAY Ta SIK HACTIIJIOK JI0 CKaCyBaHHS CyZOBOTO PillICHHSI.

3 MOMEHTY TPHHHATTSA pIOIEHHS TpO TPOBEAEHHS CynoBoi il
PO3IIOYMHAETHCST POOOTA 3 OpraHi3amifHO-TAaKTHYHOTO 3a0e3MedeHHs! Horo
peamizamii. Ha mepmomy eram HeoOXimHO chOpPMYIIOBaTH 3aBIAaHHS
CymoBOi 1ii, O3HaHOMHUTHCA 3 BIANOBIZHAM HOPMATHBHUM MarepiajioM,
KPUMIHATICTHYHUMH PEKOMEHIAIAMH 11010 11 mpoBemeHHs. [ami cmin
BUPIIIUTH MHTaHHS, I[OB'I3aHI 3 MOMEHTOM TMPOBEACHHSA Ii€i ii,
BU3HAUCHHSAM KoJia T YYaCHHUKIB, BHKOPHUCTAHHSM TEXHIYHUX 3aco0iB,
HEOOXITHICTIO 3aTy4eHHS CIICI[IaTiCTIB.

BaximBoro CKIIaIoBOIO IbOTO €Taly € 1mo0yJoBa KOTHITUBHOTO 00pasy
MaiiOyTHbOI Jii, NPOrHO3YBaHHs MOBEHIHKM ii YYaCHHUKIB 1 MOMIIUBHX
CIeHapiiB PO3BHUTKY CHTyalii Ta poO3pOOJICHHS BIIMOBIAHO /0 HHUX
IbTEPHATUBHUX BapiaHTiB BIacHUX [ii. SkicTe Takoi KOHCTpYKIil
3aJIeXKHUTh BiJ 00CsAry BiOMOCTEH TPO  pe3ysbTaTH JOCYAOBOTO
pO3cIigyBaHHS, OCOOMCTOCTI YYaCHHKIB CYHOBOi Mii, iX BiTHOCHHH MiX
co00¥f0 Ta CTaBIIEHHS 10 JOCIiKyBaHoi moxii [1]. PimenHs momxo obcsry ta
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MIOCITIZIOBHOCTI MTPOBENICHHS Mi3HABAIBHUX i CyJl NpuiiMae Oe3nocepeHbo
nepex IOYaTKOM JIOCHIJDKEHHS JOKa3iB, PO HASBHICTb JDKEpPEN SIKHX
3as1BJIGHO CTOPOHAMHU KPUMIHAILHOTO ITPOBaPKEHHSI.

3aBmaHHS CcymoBOi [ii, MO BimOoOpa)arOThCs y IDIaHI ii MPOBEICHHS,
(opmyroTbcsl Hacammepen oco0amH, SKi TMOPYIIYIOTh IHTaHHS 10RO
HEeoOXiTHOCTI poBeeHHs Ti€l UM iHIIOl mi3HaBanbHOI Aii. OOrpyHTOBYIOUN
3asBJIEHE KJIOTIOTaHHA, HOTO Cy0’€KTH MaroTh MOBIAOMHUTH PO OYiKyBaHi
pe3ynbTaT Ta NEPEKOHATH CyJl y TOMY, IO BOHM MArOTh 3HAYEHHS JUIA
KPUMIHAJIBHOTO POBAIKCHHSI.

[T1an nmpoBeaeHHS CyI0BOI il, KpiM 3a3HAYCHHS 3aBIaHb Ta MOMEHTY 11
NPOBEJCHHS, TOBHUHEH MIicTUTH iH(opMmamlio mpo: a) oci0, o0 SIKHX
MPOBOANTBCS CyJOBa Mig Ta O0'€KTH, LIOAO SKUX BOHA IPOBOJIUTHCS;
0) moka3M, HEOOXiTHICTP BHKOPHCTaHHS SKHX MOXKE BHHHKHYTH IIiJ 4ac
NPOBEJCHHS CYAOBOi [ii; B) NpUioMH poOOTH 3 IMMH JOKa3aMH,
MOCTITOBHICTD 1X 3aCTOCYBAaHHS 3aJICKHO BiJl PO3BUTKY CHUTYAIIil; T) TEXHIUHI
3aco0H, SIKIIO X BUKOPHUCTAHHS Meper0adacThbesl TAKTHKOIO CyIOBO] Mii.

Po3pobnennii mmaH peami3yeThcs Ha erTami Oe3mocepeqHbOro IpOoBe-
nmeHHs cynmoBoi mii. CdopmynboBaHi CyaoM Ii3HABaIbHI 3aBJaHHA
PO3B’S3YIOTECSL 3a JOMOMOTOI0 BiMiOpaHWX BIAMOBIOHO IO IIOIEPEIHBO
BH3HAYCHUX aTBTEPHATHB 1 PEKOMEHIOBAaHUX KPUMIHATICTHKOI TAKTHIHIX
3aco0iB (METO/IIB 1 NPUITOMIB).

BaxnuBe 3HaueHHs! Ui TAaKTUKH CYJOBOI Jii MaloTh IpOleCyalbHi
YMOBH CYAOBOTO JOCHIKEHHs [2]. 3MarajibHIiCTh CTOpPiH, TIJIACHICTH
CYJZIOBOT'O MPOBAJPKEHHS, 0COOMCTA y4acTh 0OBUHYBaYEHOTO Y BCIX CYJIOBHX
JUsIX € JUI CyJy 3aKOHOJAaBYOIO JAHICTIO. [CTOTHMMU Uit BUOOPY TaKTHKH
cynoBoi aii €: 1) xapakrep KpUMiHaJIbHOTO MPaBOMOPYIIEHHS; 2) MPOLecy-
IBHUH CTaTyc 0cOoOH, IIO/I0 SIKOT MPOBOAUTHCS CYAOBa s, 11 CTaBICHHS 10
YYaCHHUKIB TIpoIiecy, A0 Cyay Ta JOCIIUKyBaHOI HUM MOAii, 3aliKaBIeHICTh
II0/10 PE3YJIBTATiB KPUMIHAIBHOTO NPOBAKEHHS; 3) CTYIIiHb MOiHPOPMOBa-
HOCTI 00'eKTa TAaKTUYHOTO BIUTUBY IIPO 3HAYEHHS I KPUMIHAIBHOTO
MIPOBA/KEHHS BiJIOMOCTEH, IO BiJ HHOTO BUMAraroThCs; 4) YMOBH CIIPHIA-
HATTSI 0CO00K0 iH(OpMAIi, IO BITHOCHUTHCS OO MNpeAMeTa CyIOBOI i,
5) couiaNbHO-TICUXOJIOTiYHI, MOpalbHi, (i3W4Hi, NMCUXIYHI Ta iHII 0C00-
JIMBOCTI HOCIsI iHpopMatii.

LleHTpanbHUM MOMEHTOM ISl CUCTEMHU € PE3YJIbTaT — MiJICYMOK, SIKMH
BiZIOMBae piBeHb peatizalii mocrapieHol MeTH. B oJHuX BuIaKax aHami3 Ta
OIlIHKA PEe3yJIbTATiB CYJOBOI il JO3BOJISIE 3aJOBOJBHHUTUCS JOCATHYTHM
piBHEM 3HAHHS NPO MPEAMET CYAOBOTO JIOCHIPKCHHS Ta YXBIUTH Ha HOTO
OCHOBI OCTaTOYHE CYAOBE pillleHHS (KOJH IOCIHIKEHHS JTOKa3iB oOMexeHe
JIONTUTOM Ii/ICYJJTHOTO, IO MOBHICTIO BM3HAaB ceOe BHHHKMM), B IHIIUX —
BHMAarae CTBOPEHHS HOBOi ab0 KOPUTYBAaHHS paHIIIe po3poOJIeHOi MoJeli
CYZIOBOT'O PO3TJISAY.
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dakt mnpoBeneHHsS CyHOBOi aii (IKCYeTbCS B OIKypHalli CyIOBOTO
3acijaHHs, a Tepedir 3a JI0IMOMOrol0 3BYKO- Ta BiJI€03alHMCYBaIbHUX
TeXHI4YHUX 3aco0iB. [IpoBeneHHs Orisiry NEeBHOrO Micsl Ta HOro pe3ysbTaTu
BiZIOOpaKaroThCSI B OKPEMOMY JOKYMEHTI — IPOTOKOJI OTJISILYy Ta MOXKYTh
(hikcyBaTHCS TEXHITIHUMHE 3ac00aMu.

BimmsepkaneHHs OIHKH pe3yNbTaTiB  CyAOBOi [ii  3MIHCHIOETHCS
CTOpPOHAMH B CYAOBHUX NebaTax, a CyJJOM y IIiJICYMKOBOMY pIIlIeHHI y CIIpaBi
3 TMO3HUIIH JOIyCTUMOCTI Ta JOCTOBIPHOCTI OTPHUMAaHUX pE3yJIbTaTiB Ta
BHU3HAYCHHS iXHBOI 3HAYYIIOCTI AJISI BCTAHOBJIECHHS OOCTaBHH, IO ITiIA-
raloTh JOKa3yBaHHIO B KPUMIHAIBHOMY TPOBaKEHHI. 3pO3yMiJio, MIO
YYaCHUKaMH CY/IOBOI Iii OHOMY il TOMY X pe3yibTary Moxke OyTu naHa
pi3Ha OLliHKA: BiJ] MO3UTUBHOI Ta HEUTPaJILHOI 10 HeraTUBHOI. Bee 3anexuTh
BiJl TpOIECyalbHOTO iHTepecy CyO'€KTa JOKa3yBaHHA 1 JIMIIE IS
0€3CTOPOHHBOTO Cyny OyAb-SIKHI pe3yJIbTaT € MO3UTHUBHUM, SIKIIO B HHOMY
BTUJICHO JIOCTOBIpHE 3HAHHS PO IPEIMET CYAOBOTO JOCIHIIKEHHSI.

TakuM 4rHOM, MU CTIIPOOYBaIM NMPOAEMOHCTPYBAaTH CHCTEMHY CYTHICTh
TaKTUKH CyJOBUX [l Ta y 3aralbHHX pHCax CXapaKTepH3yBaTH OCHOBHI
eIeMeHTH 1ii CTPYKTypH, SKUMH € CcyO'ekT, 00'€eKT, MeTa, KOHKPETHi
3aBIaHHA, OKpeMi KOHCTPYKTHBHI, OpraHizalliiiHi, KOMyHIKaTHBHi, BJIaCHE
Mi3HABANBHI, IMOCBIMYyBalbHI Mii Ta CHIBBIZHOCHI 3 HHUMH METOIH Ta
NpUiioMH, a TakoX pe3ysbTaT CyJOBOi [ii, sIK YCBIJIOMJICHUH Ta NMEBHUM
YMHOM BifloOpakeHHi Cy0'eKTOM MiJICYMOK ii TpoBeAeHHs. BcraHoBieHO,
[0 TEXHOJIOTIYHO CyIOBa i € CHCTEMOIO BIIOPSIKOBAHUX IOCIIIOBHUX,
pi3HMX 32 CBOIM 3MICTOM Jid Ta omepauid, mo Bkao4ae (1) NpUAHATTS
pillICHHsI TpO MPOBENEHHS CYAOBOI Aii, 2) MAroTOBKY HOro NMpOBEACHHS,
(3) Oesmocepenniii akt mi3HaHHA, (4) Qikcanito Ta (5) owiHKy HOro
pesynbrariB [3]. [lomanbme po3pobieHHS onTUMaibHOI (PyHKIIOHAIBHOT
MOJIeNi CyZOBOi il € OJHHUM 3 Ba)XIMBUX 3aBIaHb KOHIICHINi KPHMiHaiC-
TUYHOTO 3a0€3MeUeHHs CyIOBOTO TIPOBAHKCHHS [4].
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POJIb LIU®POBOI TPAHC®OPMAIIIL OPTAHIB
KPUMIHAJIBHOI FOCTHULII B NIJABUILIEHHI E@CEKTUBHOCTI
PO3CJILIYBAHHS BOEHHHUX 3JIOUUHIB B YKPAIHI

Herpebeuskuii Biaguciaas Bajepiiiopny
KaHOuOam 10puoOudHUX HAYK, OOYeHm, HAYKO8ULL CRIBPODIMHUK
Hayxo6o-00cnionuti incmumym @uguenust npooiem 3104UHHOCI
imeni akaoemika B.B. Cmawuca
Hayionanvnoi axademii npagosux nayk Yxpainu,
ooyenm Kapeopu KpUMIHALICMUKU
Hayionanvuuti ropuouunui ynisepcumem imeni HApocrasa Myopozo
M. Xapkis, Yxpaina

Po3cmimyBanHs 1 JOKyMEHTYBaHHS BO€HHUX 3JI0OYMHIB B YKpaiHi —
HalBa)XXJIMBIIIMK HAIpPSIMOK y poOOTI OpraHiB KpUMiHAJbHOI FOCTHIII.
BupimaneHe 3HaueHHs Mae mpodeciiiHe, sKiCHe, TIOBHe, BceOidHe,
JIOIyCTHME, BYaCHE Ta HAJIS)KHE JIOKYMEHTYBaHHS BCiX €JIEMEHTIB BOEHHOTO
3noynny. Cranom Ha 15 rpymas 2023 poky Odicom I'enepanbHoi
NPOKYypaTypu B Iepioj] MOBHOMACIITAOHOTOBTOPIHEHHS BOpOTa 3apeecTpo-
BaHo moHax 117 000 BumamkiB BOEHHHX 3JIOUMHIB arpecii Ta BOEHHHX
3704MHIB 1poTH  Ykpainu [1]. 3amokyMeHTOBaHI YHCENbHI BHIAIKU
pYHHYBaHb JKMTJIOBOi 1H(PACTPYKTYpH, BOMBCTB MHPHUX IKUTEINIB,
MapojiepcTBa Ta HACWJIbCTBA. 3i0paHi JOKa3W 3roJOM JIO3BOJIATH HE JIWIIC
JIOBECTH, LIO Ii 3JI0YMHU OYyJI0 BUMHEHO, a i MOB’sI3aTH iX i3 KOHKPETHHUMH
ocobamy (3IOYMHLISIMH), BHUCYHYTH iM OOIDYHTOBaHI OOBHMHYBau€HHs Ta
MPUTATHYTH JI0 BiAMOBIAaIBHOCTI. 3aIOKyMEHTOBAHI Ta MOIIMPEHI OCOOUCTI
icTopil mromed, IO 3a3HANA HACHWIBCTBO, JKOPCTOKE Ta HENIOJICHKE
MOBOJDKEHHS, TMPHHIKEHHS JIIOJCHKOI TiAHOCTI NMPHUBEPHYTh yBary HeIo-
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TUYHOI YacTHHU CYCIUIbCTBA 1O HECTEPIHOro 30pOHHOro KOHQIIKTY
Ta 1aCTb MOXJIMBICTH CTBOPHTH HOBI pPEKOMEHJAlii Ta MEXaHI3MH 3aXHCTy
IIpaB JIFOANHH.

JIoKyMeHTyBaHHsI TIEpEeCIlifye He JIMIIe METy MOIAIbIIOro PO3CIiLy-
BaHHS Ta MPUTATHEHHS 0 BignosigameHOCTI. Dikcarist Ta 30ip ¢oto, Bigeo
3 BIIKPUTHX DKEpelN, IHTepB’IOBaHHA Ta IMojaiblue Iu(poBe apXiByBaHHS
CKOpIII 3a BCE JO3BOJHTH 30EperTH iCTOpil0 MpaBAMBOIO, 0€3 3alBUX
JIOMHCITIB, 3 HEMOXKIIMBICTIO i CIIOTBOpPEeHHS OyIb-sIKOIO 3i cTOpiH. 3ibpani
BYACHO, BCEOIYHO Ta SKICHO JOKa3W 3aBXIH HECYTh Yy cOOi CIIOH iCTHHH,
BiJl AKOI HE 3aXHUCTHTUChH aHi JeprKaBi-arpecopy, aHi 3paJHUKY-IIOJITHKY.
[TpaBaa 3aBxAM 3MYCHTh MOPYLIHUKA K MIHIMYyM JJOMOBIISITHCH [2].

JlokymeHTyBaHHS Ta 30epekeHi (akTH pyHHYBaHHS, ITOIIKOPKEHHS,
BOMBCTBAa Ta iHIII BOEHHI 3JIOYMHHU JO3BOJATH HE JIMIIE IPETEHIYBaTH,
a 1 peaJJbHO OTPUMYBAaTH BiAIIKOAYBaHHS, Oy/b-TO penaparii, KOHTpUOYLii,
catucakmii Tomo. PerembHa (ikcamis JO3BONHUTH BKIIOUEHHS TOYHOTO
OMHCYy MUHYJIOTO HACHIIBCTBAa B HABYANBHI/OCBITHI MPOTpaMu, Y TOMY UHCIi
337715 3aro0iraHHs MOBTOPEHHIO. JIOKyMEHTYBaHHS HE 1acTh MO>KJIMBOCTI
iCHYBaTH Ta IOUIMPIOBATUCH OPEXJIMBHM CIIOTBOPEHHSM pealbHOI icTopii
60poTEON YKpaiHH 3a HE3aIEKHICTb.

3a ganmmu nmociimkeHHs «MiKHApOOHI 37M0oYMHA B YKpaiHi» (2023),
nposegenoro arenrctBoM CIIA 3 wmixkaapoanoro possutky (USAID)
B pamkax nporpamu «IIpaBa nronuHu B Aii», Sika BAKOHYEThCS Y KPaiHCHKOIO
['enbCIHCHKOIO CHIJIKOK 3 TIpaB JIIOJAMHHU, CEPel ONHTAaHWX IPAlliBHUKIB
noyinii jgume 12% mnpoxoaunu crieriajgbHe HaBYAHHS/MIITOTOBKY OO
0COOJTMBOCTEH PO3CIiTyBaHHS MIKHAPOJHUX 3704MHIB. Pemta, T00TO 88%),
TaKe HaBYAHHS B3aralli He IPOXO/IUIIH.

[Tpn npomy 35% omuTyBaHUX 3a3HAYMIIM, IO MAIOTh MOTPEOY B OTpH-
MaHHI JOJJaTKOBMX 3HAaHB/BMIHb IIOJO PO3CIIIyBaHHA IOPYIIEHb HOPM
MDKHapOJHOTO TyMaHITapHOTO IpaBa. byian Ha3BaHI HACTYNHI HANpPSMKH
II0/10 JOAATKOBUX 3HAHB!

1. OcobnmBOCTI PO3CITiyBaHHS NAaHOI KaTeTopii 37T0YHHIB:

— MOrNMOJCHHS 3HaHb [I0/I0 METOJIOJIOTIT PO3CIiIyBaHHS;

— aJropuTM Jiif IpU pO3CiiyBaHHI IaHUX 3JI0YKHIB;

— TEOpEeTUYHI 3HAHHS 11[0JI0 IaHOT KaTeropii 37I04HHIB;

— 0COOJMBOCTI BU3HAYCHHS KBai(ikartii;

— 0COOJHMBOCTI POOOTH 3 MOTEPIUIMMHU, CBIIKAMH, IMiJO3PIOBAHUMH.

2. Pobota 3 nokazamu:

— (¢ikcamis, OTpHMaHHS JOKa3iB Ta iX BH3HAHHA MDKHAPOJHUMU
CyTOBHMH THCTaHIIisIMH;

— TIPU3HAYEHHS €KCIePTH3, PO3Ii3HaBaHHs OO€NPUITACiB Ta BUOYXiBKH,
TPAEKTOPIii MOIBOTY;

— O MicIs MOAIT TpH MacOBUX OOCTpiax.
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3. 3aKOHOJABCTBO Ta Mi>KHAPOJHE IIPABO:

— Hosi ctarti KIIK Ykpainu 3 skumu BificyTHI HABUUKH POOOTH;

— cylnoBa IIpaKkTHKa, IUIGHyMH BepxoBHoro cyny VYkpaiHu 1mono
KBalTiQikarii, TepMiHOJIOTII 1 BiIMEKOBYBaHHS BiJI IHIINX CKJIAJ(iB 37I0YHHIB;

— TpakTuka y cepi MDKHAPOJHOTO CIiBpOOITHHUIITBA, IMIUIEMEHTAITIS
HOPM MI>KHapOJHOTO TIpaBa B YKpaiHi;

— TpakKTUKa IHIMX KpaiH [3].

CydacHUMH 3aBOaHHAMH IH(PPOBOI KPUMIHATICTHKHU € TIOIIYK 1 aHami3
mUGPOBUX CIIAiB, aHami3 JaHWX, 30uMpaHHS [IO0Ka30BOi iHQopmarii
y 1udpoBomMy cepemoBuiii. I1ig uppoBHUMH 10Ka3aMU HEOOXITHO PO3YyMITH
(hakTHYHI JaHi, sKi OpeACTaBICHI y BUIJILAI OiHAPHOTO (ABIMKOBOTO) KOIY
Ta MICTATH iH(pOPMAIIifO, 1[0 MAa€ 3HAYCHHS I 00’ €KTHBHOTO BUPINICHHS
cnpasu [4]. B Ykpaini crBopero mudpoBux ruatrdopm, NpuU3HAYEHUX IS
30MpaHHs JI0Ka3iB BOEHHUX 3JI0YMHIB B YKpaiHi,30KpemMa:

— 3acrocyHok eyeWitness to Atrocities Bing MiXHapogHOI acoriarii
topuctiB (IBA);

— Ilmardpopma WarCrimes (warcrimes.gov.ua) Ha 0a3i  Odicy
I'enepanbHOro Npokypopa Ykpainu;

— War Crime Bot — mi1s JOKYMEHTYBaHHS JIOKa3iB IOpYIIEHb
MDKHApPOJHOTO TyMaHITapHOTO TpaBa, IIPaB JIOAWHH 1 3TOYHHIB,

— TRIBUNAL UA — garbor mms ¢ikcamii ¢orto- i Bimeomokasis
BOMBCTB, HACWJILCTBA, MOrpaOyBaHb IMBUIBHUX a00 BIifICHKOBHX OKYIaH-
TaMH;

— SaveEcoBot — wuarforT I NOBIZOMIICH IPO 3J0YMHHU IPOTH
HaBKOJIMIIHBOTO CEPEAOBHIIA, 110 3AIHCHIOIOTHCS Ha TepuUTOpil YKpainu;

— Topran «/loka3» (dokaz.gov.ua);

— Tlopran «KynbrypHi 3moumnm» (culturecrimes.mkip.gov.ua) s
300py 10Ka3iB pyHHYBaHHS POCIHCHKOIO apMi€I0 ICTOPUYHUX Ta KyJIbTYPHHX
nam’ATOK.

Tak, Ha e€guHINA 3arambHOICPKaBHIN MiaTdopmi https://warcrimes.gov.ua/
3MIACHIOETHCS 30MpaHHs Ta JOKyMEHTYBaHHS JOKAa3iB IPO BOEHHI 3J0YHHU
JepxaBu — arpecopa. TakuMm yuHOM, Ha 06a3i Odicy I'enepanbHOrO
npokypopa Ykpaiuu (akTuyHO OyJI0O CTBOPEHO cydacHy minatdopmy st
JMIOKYMCHTYBaHHsS BOEHHHMX 3J0YHMHIB Ha YKpaiHi 3 MOXJIHMBICTIO HaJIaHHS
JTOKYMEHTIB, ()OTO Ta Bi/€o.

BBakaemo, 110 HaWOUIBII TEXHIYHO OCHAIICHUM JUIsi MOTpeOd 300py
JIOKa3iB BOEHHUX 3JIOYHMHIB € J0JaTOK Bix MikHapoIHOI acouianii opucTiB
«eyeWitness to Atrocities». [lomatok po3poOieHO 3a  iHILIaTUBU
MikHaponHoi acomianii topuctriB (IBA) B 2011 poui. Kopucrysaui
NporpamMH  3aBaHTAXYIOTh CBOI KaJpW Ha 3aXWILNEHMH cepBep st
Bepudikamii Ta 6e3neuHoro 36epirannsa. Potorpadii Ta Bimeo, 3podIieHi 3a
IOTIOMOTOI0  mporpamu  «eyeWitness to  Atrocities», MOXHa JIETKO
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NEepeBipUTH Ha MpeIMeT BHKOPUCTaHHS B sAKOcTi aokas3iB. Kpim Toro,
eyeWitness nomikiryBaTUMeTbcsl, 0O HallaHi KoprcTyBaueM (oto abo Bizneo
Oyyn HajaHI KOMIIETEHTHUM opraHam [5].

Odic Bepxosaoro xomicapa OOH i3 mpaB moauau ta Llentp 3 mpas
monuan KamidopHilicekoro yriBepcurety B bepxumi y 2020 p. mpencraBuim
IPaKTHYHUA TMOCIOHWK MO0 €(PEKTHBHOTO BHKOPHUCTAaHHA IHQPPOBOI
iH(popMarii y BiIKPUTOMY AOCTYIMi UL PO3CIiAyBaHHS MOPYIICHh MiXHA-
POAHOTO KPUMIHAJIBHOTO IIpaBa 3 MpaB JIIOAWHHU Ta TYMaHITApHOTO IIPaBay,
SIKUA MICTUTH CTaHAAPTH W METOOJIOTIUHI MiAX0aH 10 «300py, 30epexeHHs
Ta aHamizy iHdopmanii y BIAKPDUTOMY JOCTyIi, SKa MoOXe OyTh
Npe/CTaBlIeHa K JJOKa3 Y KpUMIHAIBHUX Ipoliecax» [6].

Bukopucranns 1udpoBux [IOKaziB JUIS JOKYMEHTYBaHHS BUIIAJIKIB
BOEHHHX 3JIOYMHIB Jiep)KaBU-arpecopa MpoTu YKpaiHu € Kpail HeoOXiIHUM.
HopMmn kpuMiHaNBbHOTO TpOLiECyabHOTO KOJIEKCY YKpaiHM He mnependa-
4aroTh OKpeMoi Kareropii mudpoBux gokazie. Y KIIK BincyTHe BH3HAUCHHS
TepMiHa «IM(pPOBI [OKa3W», HE HABEAECHO IOKIAJHOTO TOPSAKY IX
BIJIYYCHHS, oAy, (pikcyBaHHS Ta 30epiranHs. Tomy y cimimumx i cyamiB
4acTO BHUHHMKAIOTH TPYIHOIII y 30WMpaHHI, OLIHIOBaHHI MU(POBHUX HOKa3iB
4yepe3 BIICYTHICTh y 3aKOHOAABCTBI YKpaiHM iX BH3HAYEHHS, MOPSAKY
(hikcyBaHHA 1 OIIHKH [7].
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npogecop kaghedpu KpUMIHATLHO20 npoyecy
Hayionanvha axademis 6Hympiunix cnpas
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«I need ammunition, not a ride».
Bonooumup 3enencoruii [1]

Biiina — cmycromye kpaiHy, HUIIUTH MICTa, IPUHOCHTH OiJb 1 CIIBO3H.
3MiHIO€ 3BHYKH, TPAIUIlii, 3a01pae MHp, CIIOKiH Ta macTs. Y MOBH BOEHHOTO
4yacy, He JIMIIE CTaBIATH MiX 3arpo3y (i3muHy ¥ MCUXOJOTIUHYy Oe3Iexy,
a # yCKIIQJHIOIOTH POOOTY MPaBOOXOPOHHHX OPTaHiB, BEACHHS KPHMiHAIb-
HOTO MPOBa/PKEHHs1 Ta 30ip [0Ka3iB. 3aBoaHHs 3a0e3ledeHHs CIpaBeji-
JUBOCTI, 3aKOHHOCTI Ta MPaBOMOPSAKY HaOyBaIOTh iIlIe BaXKIHUBILIOTO CEHCY
Ta 0COOIMBOI CKIAIHOCTI.

BoeHHui yac cynpoBOIKY€EThCS 3arOCTPEHHSIM KPUMIHAIBHUX CUTYaliH,
Herepea0auyBaHIiCTIO Ta HECTaOUIBHICTIO, 1[0 Oe3MocepeHbO BILIMBAE
Ha Tpoiiec 300py J0Ka3iB y KpUMIHAILHOMY MpoBajpKeHHI. HemocTynHicTs
TEpUTOpiH, pyHHYyBaHHS IH(QPACTPYKTYpH, BTpPaTH JIOJICHKHX pECypciB
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Ta CKJIagHICTh 30epeXeHHs JOKYMEHTalii — IIe JIMIIe KUIbKa acIeKTiB
poOJIEMaTHKH, 1110 BUHUKAE B KOHTEKCTI BOEHHOT'O 4acy.

Jloka3yBaHHs B KpUMIHAJIBHOMY MTPOBAKEHHI, BIAIOBIAHO 110 4. 2 cT. 91
KIIK Vkpainm [2], momsrae y 30upaHHI, HaJexXHiH ¢ikcarii, mepesipii
Ta OLIHIIN JIOKAa3iB i3 METOI0 BCTAHOBJIEHHS OOCTAaBHH, 10 MAlOTh 3HAYEHHS
JUTSL KOHKPETHOT'O KPUMIHAIBHOTO TIPOBAPKSHHS.

PosrnsHeMO KIII0OY0B1 aCEKTH ITi€] TPOOIEMAaTHKH:

1) BincyTHICTB CTaOIIBHOCTI HA TapaHTiil Oe3eKu.

BiifHa, sk cycmijbHA Kpu3a, Oe3MepedHO CTBOPIOE BAXIIMBI BUKIIMKH JJIS
MPaBOOXOPOHHUX OpPTaHiB, MEPeTBOPIOOYM iX OyJeHHI (yHKUIl Ta mpoiie-
JypH Ha 3aBJaHHs, II0 BUMarae BHCOKOi €(pEeKTUBHOCTI Ta CTPAaTEri4HOrO
MUCJICHHS,

2) ycknaaHeHa poboTa OpraHis IpaBOOXOPOHHOT JisUTBHOCTI.

30ip m0Ka3iB CTa€ BEIMKUM BUKIMKOM 4epe3 (i3uyHi 0OMEeXeHHs, 30-
KpeMa 0OMeKeHY CBOOOMY IepecyBaHHs, HEIOCTYIHICTD NESIKUX TEPUTOPin
4yepe3 BOEHHI JIii Ta pyiHyBaHHS iHPpacTpyKTypH.

BimnosigHo no inreps’ro IIpem’ep-minictpa Ykpaiam enuca IImurams
Ha (opyMi, IPUCBIUICHOMY po3MiHyBaHHIO TepuTopii Ykpainu (Demine Ukraine
Forum): «IloTeHmuifiHO 3aMiHOBaHMMH BHACTIJOK POCIHCHKOTO BTOPTHEHHS
B YKpaiHy CTaHOM Ha ChOTO/THI 3aJIHIIAIOThCS 174 THC. KMo [31;

3) BTpaTa JOKyMECHTAIII] Ta J0Ka3iB.

BoeHHi nii 4acTo € NPUYUHOI0 3HMIIEHHS MOTPIOHUX JOKAa3iB YU JOKY-
MEHTIB,;

4) npobnemMu 3 OTPUMaHHIM JIOCTOBipHOT iHpopMartii.

B yMoBax BiliHM 3pocTae pU3MK OTPUMAaHHs HEIOCTOBIpHOI iH(opMarlii.
[MTinpoOka, manimynamii Ta aAe3iHGOpMAllisi MOXYTh CTaTH CEPHOZHUMHU
3aBIaHHIMH JUIS OTICPAaTHBHUX MPAIIBHUKIB Ta CIITIHX.

CrBOpeHHsI Ta MiApOoOICHHS JOKYMEHTIB, (OTO, BiZico, HEeHKOBUX MOIH
YM CTaTed arpecopoM, MOXKE CIYXKUTH HETaTHBHUM YWHHHUKOM 1 HECTH
BIDIMB SIK 1 Ha PO3CIiTyBaHHS, TaK 1 HA IPUHHATTS 00’ €KTHBHOTO PillIEHHS;

5) 3arpo3a IuIs CBi/IKIB Ta KCIIEPTIB.

YMOBHM BOEHHOT'O CTaHy MOXYTh CTBOPUTH CEPHO3HI 3arpo3u JJisi CBiKIB
Ta excrepTiB. BoHn MoxyTh OosTHCS BUCTynaTH abo HaBiTh nepeOyBaTH B
30H1 KOH(IIIKTY, 1110 POOUTH CKIATHUM iX 3aJyYCHHS J0 CYJA0BOIO IMPOIIECY.

Bignoinno 1o n. 1 4. 1 c1. 615 KIIK Ykpainu,npu npoBeneHHi 00IIyKy
abo omIsAy JXHUTJIA YW IHIIOIO BOJIOJIHHS OCOOM, OOIIYKY OCOOH, SIKIIO
3alyuyeHHs] TIOHATUX € 00’€KTUBHO HEMOXKJIMBUM a00 TIOB’S3aHO 3 MOTEH-
LifHOI0 HEOE3MEeKOI I IXHBOTO KUTTS Y 3J0POB’S, BiINOBITHI CIimadi
(po3mrykoBi) Iii MPOBOIATHCS O€3 3aydeHHS MOHATHX. Y TaKOMY pasi XiJ
1 pe3yJIbTaTH MPOBEIEHHS OOIIYKY a00 OISy JKUTIA UM 1HIIOTO BOJIOAIHHS
ocobu, 00mIyky 0cobr B 000B’I3KOBOMY MOPSAKY (PIKCYIOTBCS AOCTYIHUMHA
TEXHIYHAMH 3aco0aMH NUIAXOM 3IIHCHEHHS Oe3IepepBHOTO BiICO3aIUCY
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[2]. Lle crTBOproe 1m0aTKOBE HAaBAaHTAXKEHHS Ha NPALiBHUKIB IpaBo-
OXOpPOHHUX OPTaHiB i IOCTOBIPHOCTI JTOKa3iB;

6) moTpeda yIOCKOHAICHHSI 3aKOHOJABCTBA.

[Micns mnoBHOMamTabHOro BTOprHeHHS BepxoBHa Pama VYkpainu
y MIBHAKOMY pEXHMi NpHHHATIA HHU3KY 3aKOHIB, y TOMY 4YHCII THX,
IO CHPSMOBAaHI Ha PErjJaMeHTaIlil0 MUTaHb KPUMIHAJIHHOTO IPOBAIKEHHS
B YMOBaxX BOEHHOTO cTaHy [4].

1 TpaBus 2022 poxy Habpas yuHHOCTI 3akoH Ne 2201-IX «IIpo BHeceHH:
3MiH 10 KpuMiHanmbHOrOo TPOIECYanbHOTO KOMAEKCY YKpaiHH II0I0
YIOCKOHAJIGHHS TMOPSAKY 3IIMCHEHHS KPHUMIHAJIBHOTO MPOBAKEHHS
B YMOBaxX BOEHHOTO CTaHy» [5]. 3akoHOM BHeceHO 3MiHM 10 KpumiHansHOTO
MPOLIECYAILHOTO KOZIeKcy YKpaiHu. 30Kpema, BH3HA4€HO, IO 3MiICT
Ta JopMa KPUMIHAIFHOTO IPOBA/KEHHS B YMOBaX BOEHHOT'O CTaHY TIOBHHHI
BIJIMIOBIIaTH 3arajilbHAM 3acajaM KpPHMIiHAJbHOTO IIPOBA/KEHHS, 3a3Ha-
yeHIM y 9. 1 CT. 7, 3 ypaxyBaHHSIM OCOOIMBOCTEH 3IICHEHHS KpUMi-
HaJIBHOTO MPOBAPKEHHS, Bu3HaueHnX y po3aini IX-1 KIIK Ykpainu [4].

[To3uTMBHUM € Te, OI0 3aKOHOJABCTBO MOXE HIBHAKO W IOIIHHO
BBOAWTH 3MiHH, SKi AIOTh BaroMH BHECOK B pOOOTY IMPaBOOXOPOHHHX
OpraHiB;

7) mpoGieMu 3 KOH(DIISHIIHHICTIO HKepena Ta iHpopmarii.

Y BoeHHMI uYac Kepena iHpoOpMalii MOXYTh BHMaratu OCOOJIHBOIO
3aXHCTY Ta KOH(1IEeHIIHHOCTI.

MOXXyTh BUHHKHYTH CEPHO3HI 3arpo3u AJisi OCi0, 5K HaJAIOTh BayKIUBY
iHpopMmariro. OnepaTuBHI Ta CliA4i MOBUHHI 3aCTOCYBAaTH BCI CHJIM IS
Oe3mneku 0cib, ski HamaroTh iH(opMarliiro. Lle Moxxe BKIIFOYATH BUKOPHC-
TaHHs MUGPYBaHHS, aHOHIMI3AIli0 JUKEPEN, a TaKoXkK 3abe3mnedycHHs (hi3uy-
HOTO 3aXHCTY.

Jlist BupinieHHS cydacHHX IpoOieM HOTpiOHO 3aCTOCOBYBATH HOBITHI
MeToau i TexHoorii. Hampukman:

1) enexkTpoHHa cucTeMa 300py JOKa3iB.

Po3pobka Ta BHIpoOBaKEHHS EJICKTPOHHOI CHCTeMH 300py [OKas3iB,
10 /103BOJIsIe Oe3nedHo 30epiraTti Ta oOMiHIOBAaTHCS iH(pOpMAIi€l0, HAaBITh
B YMOBaxX 0OMEXEHOro (i3HYHOTO0 JO0CTYILY;

2) HaBYaHHSI 1 MiJIrOTOBKA KaJIPOBOT0 3a0e3MeUeHHS.

3nificCHEeHHs Creiai30BaHOr0 HaBYaHHS Ta MIATOTOBKH JUIS ITPaBOOXO-
POHIIIB Ta CIiA4YMX, 3 (OKyCOM Ha YNpaBIIHHA PU3UKAMU Ta ONTHMAallbHE
BUKOPHCTaHHS JOCTYIIHUX PECYpCIiB;

3) 3axucT n0Ka3iB Bij Kibep3arpos.

HemonaBHe mocnimkeHHS ABCTPATICEKOTO YPSIOBOrO IEHTPY Kidep-
6esnexu (ACSC). 3 gumHs 2019 poky mno uepsens 2020 poky Hamidnnio
59,806 XNUMX mnoBimomieHbp mpo Kibep3mounHH (TIpO 3apeecTpoBaHi
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3JI04MHHM, a HE NP0 XaKepChKi aTakW), IO € CeperHiM 3HAYCHHSIM
164 xibep3nounHM Ha JeHb a00 NpUOIN3HO OAMH KOxkHI 10 XBHimH [6];

4) Mi>KHapoHA MiIATPUMKA.

3amydeHHS MDKHApOJHUX OpTaHi3allii Ta eKCHepTiB Uil HaJaHHS
TEXHIYHOI, OpraHi3amiifHOi Ta TPaBOBOI MIATPUMKH y 300pi JOKa3iB
B yMOBaX KOH(IIKTY.

OTxe, 30ip T0Ka3iB y KPUMIHAIHPHOMY IIPOBAKCHHI IPEACTABISIE COO0I0
3aBHaHHA, IO CTOITH Iiepe]] IPaBOOXOPOHHHMH OpraHaMH 1 CyIOBOIO
CHCTEMOIO, sIKe CYNPOBODKYEThCS UHCICHHHMMH BHKIMKAMH Ta IIepe-
mKoaamMu. HasBHICTP HOBUX TEXHOJIOTiH, 3MIHM y CYCHIJIBHUX Ta IPaBOBHX
YMOBax, a TaKO)X BUHHKHEHHS HOBHX BHJIB 3JIOYMHHOCTI pOOIATH Iieh
MIPOLIEC 0COOINBO CKIAIHUM.

ChiBnpanss MDKHapoJHMX OpraHizamii Ta OOMIH JOCBiIOM MoOXKe
CHPUSITH CTBOPEHHIO CTaHAAPTIB Ta HOPM Uil 3a0e3NedueHHs] €IUHOI
cucTeMu 300py OKa3iB. BaxIMBO TakoX 30CEpeIMTH yBary Ha MiATOTOBLI
(haxiBIiB, fAKi 3a0e3MEUyIOTh BUCOKHU piBEHHb KBamiikaiii Ta po3yMiHHS
Cy4JacHHX TEHJCHIIH y cepi KpUMiHATHHOI FOCTHIIII.

3aranpHuil ycmix y 3a0e3nedeHHi epeKTHBHOTO 300py T0Ka3iB 3aJIEKUTh
BiJl MO€IHAHHS TEXHIYHWX 1HHOBALiH, MPaBOBUX peopM Ta MIKHAPOTHOTO
criBpoOiTHUITBA. TiNBKH B Y3TOKCHOMY Ta IUIECHIPSIMOBAHOMY IiAXOII
MOXKHa 3HaXOIUTH BIJMNOBIJI Ha BHUKJIMKH, 110 CTaBJIATHCS Mepen
MPaBOCY/JIIM Yy Cy4aCHOMY CBITi.
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IMPOBJIEMH KPUMIHAJIBHOT'O ITPOLIECYAJIBHOT'O
3ATPUMAHHSA B YMOBAX BOEHHOTI'O CTAHY

Cupota [Imutpo IBaHoBHY
KaHOuoam 1opuoudHUX HayK, OOyeHm,
Odoyenm Kagedpu yHOAMEeHMANLHUX | 2ATY3€8UX IOPUOUUHUX HAVK
Kpemenuyyvkuii nayionanonuii ynisepcumem
imeni Muxaiina Ocmpozepadcvkoco
M. Kpemenuyx, Yrpaina

[ToBHOMacmiTabHa BiliHa pocii mnpotn YKpaiHM 3yMOBWIIa 3MiHH
y (YHKIIOHYBaHHI Jep)KaBHHX OpraHiB Ta YCTaHOB, W0 OOYyMOBHJIO
BHECEHHS BiAMOBITHUX 3MiH 1 JOTIOBHEHb /IO HU3KH HOPMAaTHBHO-TIPABOBHX
akTiB. 30Kpema, /0 KPUMIHAJBHOTO MPOLECYaIbHOTO 3aKOHOJABCTBA
[1, c. 198].

Tak, 3akonom VYxpaiam: «[Ipo BHeceHHs 3MiH 1m0 KpuminaasHOTO
MPOLECYAIbHOTO KOAEKCY YKpalHM INOJ0 YJAOCKOHAJICHHS IOPSAKY
3MIACHEHHS! KPUMIHAJIBHOTO MPOBA/KECHHS B yMOBaX BOEHHOTO CTaHY» BiJl
14.04.2022 Ne 2201-1X [2] 6ysn0 po3MIHpPEHO MOBHOBaKECHHS KEPiBHHKA
OpraHy MpoKypaTypH, Yy 3B’s3Ky 3 THM, IO IOCTAaHOBAa KEPIBHHKA OpraHy
NPOKypaTypu Moria OyTH MiJICTaBow i 3aTpuMaHHs ocoou. Kpim Toro,
OCHOBHUMHU OCOOJIMBOCTSIMH 3aTpUMaHHsI OCOOM il 4ac BOEHHOTO CTaHy
0yJ10 30UIBIICHHS CTPOKY TAKOTO 3aTPUMAHHS BiJl CIMIECATH JBOX T'OJIUH 10
JIBOXCOT IIICTHAAUATH. TakoX po3MIMpeHHs! Cy0’€KTiB, SKi yIOBHOBaXKEHI
pO3IIIsIaTH  KJIOTIOTAHHS 1100 OOpaHHS 3amoODKHOrO 3axody 10
3aTpuManoi ocobu: crarts 211 KpuMiHambHOro mporecyaabHOro KoJeKcy
VYxpainu [2] (mami — KIIK Ykpainu) 3akpiuiioe JOCTaBIEHHs 3aTpUMAaHOi
ocobu e 10 Cymy U PO3TIBIAY BiIIOBITHOTO KIONOTaHHSA, a cTaTTs 615
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KIIK B momepexaHiii penakmii, NMpoTSAroM IEBHOr0 dYacy mependavaia,
10 3aTpuMaHa ocoba MOBMHHA OyTH JOCTaBJIEHa JI0 CIIJUOT0 CyIJi, Cyay
ab0 10 KepiBHUKA OpraHy MpOKypaTypH.

25 cepnust 2022 poky HabOpaB uymHHOCTI 3akoH Ykpainm Ne 2462-1X
«IIpo BHeceHH: 3MiH 10 KprMiHaIbHOTO MpoLecyanbHOTo KOJeKCy YKpaiHu
IIOI0 YJOCKOHAJICHHS OKPEMHX II0JI0XKEHb JOCYAOBOTO pPO3CIIiTyBaHHS
B YMOBaxX BOEHHOTO CTaHy» Bix 27 mmmHs 2022 poky [4], sIKUil BKOTpE BHIC
HU3Ky 3MiH Ta jonoBHeHb 1o KITK Vkpainu [3]. Cepen Takux, 30kpema,
YTOYHEHHS MOPAIKY 3aTPIMaHHSI 0cOOM B YMOBaxX BOEHHOTO cTaHy (1. 6 4. 1
cT. 615 KIIK Ykpainn).

3rigHO BHECEHHX 3MiH, SKIIO HasBHI BUIMAAKH I 3aTPUMaHHS 0COOHU
0e3 yxBanM CHIiTIOro CyIui, cymny, BusHadeHi crarreto 208 KIIK Ykpainu,
a00 BHHUKJIM OOTPYHTOBaHI OOCTaBUHH, SIKi JAIOTh MiJCTaBU BBAXKATH, IO
MOJJIMBA BT€Ya 3 METOK YXHJICHHS BiJI KPHUMIiHAJIBHOI BiJIOBiMAIEHOCTI
ocobu, TiIO3pIOBaHOI y BYMHEHHI 3II0YMHY, — YIOBHOBaXXCHA CITy>KOOBa
ocoba Mae mpaBo 0e3 yXBalld CIITIOTO CYAMi, CyAy 3aTPUMATH TaKy OCO0Y.
Crtpok 3aTpuMaHHA ocoOm 0e3 yXBalW CIIJUOro Cynnai, Cyay HE MOXKe
MepeBUITYBaTH CTPOK, Bu3HaueHmi cratTero 211 KIIK Ykpaiau: 72 roguan
3 MOMEHTY 3aTpuMaHHA. lIpu [bOMy, SIKIIO B yMOBaxX BOEHHOTO CTaHY
BiZICYTHS 00’ €KTHBHA MOKJIMBICTh JIOCTaBUTH 3aTPHMaHy 0cO0y 10 CIiTI0TO
CyIai, cyny y cTpok, nepeabauenuii crarrero 211 KIIK Ykpainu, posrs
KJIOIIOTAaHHS PO 0OpaHHs CTOCOBHO Hel 3armo0iKHOTO 3aX0.1y 3/IHCHIOETHCS
i3 3aCTOCYBaHHSM JOCTYITHHX TEXHIYHHUX 3aC00iB BiJCO3B 3Ky 3 METOIO
3a0e3neveH sl AMCTAaHIIHHOI ydyacTi 3aTpMMaHoi ocoOu. SIKio 3arpuMany
0co0y HEMOXIIMBO JOCTaBUTH JO CIIAYOTO CyIni, CYAy y CTpPOK,
nepenoayenuii crarrero 211 KIIK Ykpainu, ans po3risity KJIOMOTaHHS IPO
oOpaHHS CTOCOBHO Hei 3amoOiKHOTO 3axomy abo 3abesmednTH 11
JUCTaHLINHY y4YacTb IiJl Yac pO3MISAY BIJIOBIAHOTO KIIONOTAHHS, TakKa
oco0a HeraifHO 3BIJIBHSAETHCSL.

Pazom 3 TuM, He crmig 3a0yBatH, 110, HaBiTh, B YMOBaX BOEHHOTO CTaHY
3aTPUMAaHHS MO)KE BH3HABATUCS MOPYIICHHSIM KOHBEHIIHHHUX IpaB JIOJUHU
[5]. 3Bakarouu Ha 1€, sk Biy4HO BigzHauae T. O. JIOCKYTOB, Y MOJOKEHHAX
cr. 615 KIIK VYkpainu mnotpiOHO periaMeHTyBaTd 00OOB’SI3KOBHI
MOJAIBIIMA Ta MAaKCHMAaJbHO INBHUIAKUN KOHTPOJIb CIITYOTO CyHAmi 3a
MEepeBIPKOI0  3aKOHHOCTI 3aTpUMaHHs MiNO3pIOBaHOl ocoOu Tijx 4ac
MIPaBOBOTO PEXUMY BOEHHOTO cTaHy. JlOCHIIHHMK Harojolye, 1o B pasi
HEBIJKJIAJHOTO BHKOHAHHS IMOBHOBAaXKCHb CIITYOr0 CYIJI MPOKYPOPOM
II0/I0 TNEepeBIPKM 3aKOHHOCTI 3aTpPUMaHHs CYJIOBHH KOHTPOJb 3a IIUM
3aX0/I0OM IPOLECYalIbHOTO NPUMYCY Ma€e OyTH 3IiMCHEHHI aBTOMaTH4HO 32
nepmoi X MOXIHMBOCTI. SKmo 3atpumanHa ocoba Oyia pocraBiieHa a0
MpOKypopa B OOCTaHOBIII MpPOBEACHHS OOHOBHUX i, TO CIIAYMHA Cymms
TTOBHHEH 3MIHCHUTH CYyJOBHI KOHTPOJIb 32 3aKOHHICTIO 3aTPUMaHHS HeTaitHO
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3a nepoi >k MoxJiuBocTi. Lle HeoOXimHO i eeKTHBHOTO 3a0e3neyeHHs
npaB 1 cBOOOA JIIOAMHM y KPUMIHAaJbHOMY MpOLECi B YMOBaX BOEHHOTO
crany. Takuii cynoBHH KOHTpOJb, Ha IyMKY HAayKOBISl, MOXe OyTH
YperyabOBaHMH IUITXOM BUKOPHCTAHHS Y KPUMIHAIBHOMY ITPOIIECYTEHOMY
3aKOHI CJIOBOCIIOJIyYEHHS «HETAifHO TpH 3’SBIECHHI HEpIIOi MOMIJIMBOCTI»
[6, c. 419-420, 422]. HaBeneHa NpONO3UIIis BUIAETHCS [ILTKOM CITYIITHOO.

Kpim Toro, ciryniHuM BHOA€ThCA 3ayBakeHHS CyZ/1i Buimoro antTuxopymn-
uiftHoro cyny — B. Muxaiinesko 3 mporo mpuBoxy [7]. 3okpema, mono
HEOOXiTHOCTI iCHYBaHHSI peeCTPY PillleHh YXBaJIEHHX MPOKYPOPOM Y TIOPSIA-
Ky crarti 615 KIIK Ykpainum, 3amis 3abe3nedeHHs CyI0BOTO KOHTPOIIO.
AJpKe HHWHI BIAMOBIAHUN peecTp copaBii BiacyTHid. CkIamHO HE MOTOIH-
THCSI, IO 1I€ TPU3BOUTH JI0 CUTYallil, KOIU CIITYUHA CyJIs, TOBEPTAIOYHCh
JIO CBOIX ITOBHOBaYKEHb Ha TEPHUTOPIi, 1€ 3 OIJIsLy Ha peajlii BOEHHOTO Yacy
y TOM uM IHmIMH dYac TpaBOCYJJAs HE MOIJIO 3MIHCHIOBATHCS, HPOCTO
mo30aBIeHUH MOXJIMBOCTI Ji3HATHCA TPO Te, MO TakKi pilleHHS
YXBATIOBAJINCSL.

BapTo Bim3HauMTH TaKOX iHIINI MPOONEMHI acmekT y wikt cdepi. Taxk,
yXBaJoOl0 cyay nepiuoi incTtaniii Big 12 cigas 2023 poky 3amo0iKHAHN 3axin
y BUTTISAI TPUMAHHS WA BapTolo, oOpaHMii Imomo OOBHHYBadeHOTO (Ta
MIPOJIOBXECHUH yXBaJIOIO I[OTO X Cy[Ay), MOCTAHOBIECHO BBA)XKATH MPOJIOB-
KeHUM  BiamoBimHo g0 4.6 cT. 615 KIIK VYkpainu 10 BUpIlICHHS
BIJIMIOBITHOTO MUTAHHS CYIOM, aje He OUIbIIe HiXK Ha aBa Micsili, TOOTO 10
12 oepe3nst 2023 poky. JIHIMPOBCHKUI ameNsIidiHuiA Cyq HA mmigctari 4. 4
ct. 399 KIIK VYkpaiHu BigMOBHB y BIAKPHTTI IPOBa/PKEHHS 3a CKaproro
3aXMCHMKa Ha BKa3zaHy yXBajlly y 3B’S3Ky 3 THM, IO amelsiiiHa ckapra
MoJIaHa Ha CYAOBE PIIICHHS, SIKC HE MiJJsIrae OCKapKeHHIO. ATCNSIiiHuN
CyJl MOTHBYBAB CBO€ DIIICHHS THM, III0 MICLIEBHH Cy/I 3TraIaHOI0 YXBaJIOIO HE
MIPOJIOBXXHMB OOBHHYBAaYE€HOMY 3aroODKHHUN 3aXif y BUIVISAI TPUMAaHHS ITiJ
BapTOIO, & JIMIIE YXBAIWB PIIICHHSA NMPO HEMOKIJIMBICTH PO3MIIAY CYIOM
MUTAaHHA [IOAO0 NPOJOBXKEHHS TPUMaHHSA I BAapTOI0 OOBHHYBAYEHOTO
B nopsanky, BuzHaueHoMy KIIK Vkpainu. Hopmamu KIIK Vkpainu He
nepen0aYeHo OCKapKEHHs 3a3HAYEHOI'0 CyJIOBOTO PIllIEHHS, TOMY BiAIO-
BimHO 70 4.6 cT.615 KIIK VYkpainu Koseris CyamiB NOCTaHOBHIIA
MPOJIOBXHUTH CTPOK 3arMo0DKHOTO 3aX0/Ay 0 BHPIIICHHS [OTO IHTAHHS
cynom. Y cBor uepry, Kacaniiinuii kpumiHaneHud cyq y ckiani Bepxos-
Horo Cyay (mani — KKC BC) ckacyBaB yxBajly amessiiifHOTO Cyay Ta
NPU3HAYMB HOBMH PO3MIISA y CyaAl amensimiiHoi iHcranuii. [Ipu mpomy,
KKC BC niiioB BUCHOBKY, 10 yXBaja CyJy IEpIIOi iHCTaHIii, BHHECEHA
3a ABa JHI J0 3aBEpIUCHHS CTPOKY il 3aroOiKHOTrO 3axoly Yy BHIIIAIL
TPUMaHHS I1iJ] BapTOIO, SIKOIO IIOCTAHOBJICHO BBAXATH LIEH 3aN001KHMHN 3axi
MPOAOBKEHAM BigmoBigHO A0 4.6 cr. 615 KIIK VYkpaiam y 3B’s3Ky
3 HEMOJJIMBICTIO PO3MIIAAY CyIOM IIMTaHHS IPO IPOJOBXKEHHS CTPOKY

332



TpuMaHHS 111 BapToro B ycranosineHoMy KIIK Vkpainn nopsaky, GpakTuaHo
€ TIJICTaBOIO Ul MOJAJBIIOrO TPUMAHHs OCOOH IIiJi BapTOIO, a TOMY Taka
yXBaJla Iijurarae anessiniiHomMy ockapxeHHto [8]. ToO6To BOauatoThest NEBHI
mpoblieMH B acHeKTi TIpaBO3acTOCYBaHHA y cdepi KpUMIHAIBHOTO
MIPOLECYAIHOTO 3aTPUMAaHHs B YMOBaX BOEHHOTO CTaHYy Y NPAKTHUIIl CYIiB.

Otxe, pearyBaHHS YKpaiHCHKOTO 3aKOHOJABIS HA BUKINKHA BOEHHOTO
4yacy B acCleKTi PETYIIOBAaHHS IHCTHUTYTY KPHMIiHAIBHOTO IPOIECYAIbHOTO
3aTPUMAaHHS [IUITXOM BHECEHHS BIAMOBITHWX 3MiH Ta JOTOBHEHH € Oe3me-
pPEYHO MO3UTHBHUM KPOKOM CTOCOBHO 3a0€3N€UeHHs HAJIEKHOTO 3.ii-
CHEHHsSI KPHUMIHAJIBHOIO IPOBADKEHHS B YMOBaX CHOTOJEHHS. YTIM, SIK
CBIIYMTH aHalli3 Oe3nocepelHbO0 BHECEHWX 3MiH, a TakKOX IPaBO3acTo-
CyBaHHA y Wil cdepi, HUHI BCe INE 3aIHMIIAETHCI HHU3KA MPOOIEMHIX
aCTEKTiB, SKi TMOTPEOYIOTh SKOMOTa IIBHJIIOTO YCYHCHHS. 30Kpema,
I mursixoM nogansioro yaockonaneHHs KIIK Ykpainu.
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MPOIECYAJIBHE IHTEPB’IO TA HOT'O 3ACTOCYBAHHSI
B KPUMIHAJIBHOMY IPOLECI

Trkauenko Biktopis BacuiiBua
3000y6au 0pye02o (Mazicmepcbko2o) pieHs oceimu
3a cneyianvHicmio «IIpasoy
Haguanvho-naykoso2o incmumymy 3a04H020 Mma OUCIAHYIUHO20 HAGUAHHSA
Hayionanvua axademis snympiwnix cnpag
m. Kuis, Yxpaina

Jomut € HaWnoOmMMpeHImon ciaigdoo (PO3IIYKOBOKO) Mi€l0, SKY
MPOBOJASATh Y KOXXKHOMY KpHMiHaJbHOMY IpoBa/pkeHHi. Came Bin TOTO,
HACKIUJIbKHM SIKICHO Horo OyJie MpOBEACHO, 3aJeXHUTh MOJaibIIHMi mepedir
JIOCYIOBOTO PO3CIIiyBaHHS Ta HOro epeKTUBHICTb.

VY cywacHil MpakTHII JOCYIOBOTO PO3CTIMyBaHHS € YMMAaj0 METOIHK
MPOBEJCHHS JONHUTY. YMOBHO IX MOXXHa PO3IUIMTH HA JIBI Ipymu: Ti, IO
IPYHTYIOTbCS Ha OOBHMHYBAJILHOMY MiJXOJi, i Ti, IO CHpsMOBaHI Ha 30ip
0o0’extiBHOI  iH(opMamlii Tpo Bci 0OOCTaBMHHM  CIpaBH. 3ailCHEHI
JIOCII/DKEHHSI  3aCBiAYYyIOTh, IO OOBMHYBaNbHMH MiaXig B YKpaiHi
mepeBakae. Came ¥HOro MH BH3HAYAEMO SK «TPAAWIIAHHUID) JOTIHT.
Hatomicts MeTonm, opieHTOBaHI Ha 30ip MOBHOI iHpOpMAIIii BiJ yIaCHHUKIB
KPUMIHAJIBHOTO TPOBAPKEHHS, MOKHa 00’€IHATH B CHUTBHY TpyIy —
mpolecyaibHe iHTepB 10 [4].

Hamararounch 3HaiTH €QEKTHBHIII W T'yMaHHIII CIIOCOOM PO3CIIAy-
BaHHA KPUMIHAIBHUX 3JI0YMHIB, (axiBII-MPAaKTHKH TaKUX JEpiKaB,
sk Ascrpanisi, Bemuka Bpuranis, Kanaga, Hinepnanau, Hosa 3emanmis,
Hopgeris [3], BUKOPUCTOBYIOTH pi3HI MOJENi IHTCPB’IOBaHHS CBIiJKiB,
MOTEPHIINX 1 TMiJO3PIOBAaHUX, IO PI3HATHCS O3HAKAMH, TapaHTIIMU
it epexTHBHICTIO iX 3acTocyBaHHs [1, c. 317].

[MpouecyaibHe IHTEPB 10 IPYHTYETHCS Ha IPUHIIUIIAX MIXKOCOOUCTICHOTO
CHUIKYBaHHs, TOOTO TIOBarW, CTHKA Ta MpaB JroAWHU. Taka Oecima
CTHMYJIIO€ CITIBpO3MOBHHKA 10 KOMYHIKaIlii, a OTXe, HAala€ MOXJIHBICTh
crmigcTBy  3i6pat  sikomora  Oinbime  HeoOXimmoi  iHdopmartii [1].
YpoBapKeHHS TPOIECYalbHOTO 1HTEPB'I0 3aMICTh TPATUIIIHHOTO JOIUTY
€ CydYacHHM CBITOBUM TPEHIOM, BOHO IIpH3HAueHE JUIA IMiJIBHILIECHHS
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e(eKTUBHOCTI MiSJIBHOCTI OpPraHiB IPaBOINOPSAKY, BOJHOYAC CHPSIMOBYE
IIPaBOOXOPOHIIIB TIPOBOJUTH CHUCTEMAaTHYHE # YyceOiuHe pO3CiliayBaHHS
00CTaBMH BYMHEHOTO 3JI0YMHY, 3arodirae (opMyBaHHIO IepeadacHUX
BHCHOBKIB y crpaBi. ToOTO meii MeTox Jmomomarae opraHaM IpaBOMOPSIAKY
e(eKTUBHO PO3CIiTyBaTH 3JIOYMHH, 3a0€3MEUyIOUN MPOLECYalTbHI TapaHTii
MiZO3PIOBAHUX OCI0, IO CIpHA€ HAJIATOMKCHHIO OBIPIMBHX BiIHOCHH
i3 rpomagoio [6, c. 12].

Oco6mmBOCTI  {HCTUTYTY MPOIECYAIFHOTO I1HTEPB’I0 IOCIIIKYBaIH
IO. benoycoB, O. bponepuiska, C. Tasryn, C. epxau, J[. Jxei,
€. Jlyx’ssnumkoB, b. Jlyk’siHumkoB, B.Jlymuk, A. Opnean. binbmricts
aBTOPIB HE MPOIOHYIOTH Je(iHIII0 MPOIECYalbHOrO IHTEPB’ FOBAHHS Ta HE
BUCBITJIIOIOTH BiZIMIHHOCTI HOro BiA TpaauuiiHOi ciigdoi mii — Jgonwmry.
Jleski 3 HUX 3a3HAYAIOTH, IO MPOIECYabHE IHTEPB'I0 — IIe MpoIecyaibHa
Iisi, SIKa TOJIATae€ B OTPUMAaHHI TOYHOI, HAIHHOI Ta TOCTOBipHOT iHPOpMAITiT
Bil TOTEpIINX, CBiIKiB a00 MiZO3PIOBAHMX — IHTEPB’IOCHTIB ILISIXOM
CHUIKYBaHHS 3 IHTEPB’IOEpPOM JUIsl BCTAHOBJCHHSA (aKTHYHUX OOCTaBHH
KPUMIHAJIBHOTO MPOBA/DKEHHS 3 METOI0 3a0e3MeUYeHHs IBUAKOTO, TOBHOTO
i HeyIepemKeHOTo po3ciiayBaHHA [2].

[Nommupennum cepen y4eHUX € MiXif, 3a SKAM IPOIeCyalbHEe iHTEPB IO
BHU3HAYAIOTH SK Pi3HOBHJ KOMYHIKalii B KPAMiHATEHOMY MpOIIeci, i Jac
SKOTO BiIOYyBarOThCS OTpUMaHHs, (ikcallis Ta TmepeBipka J0Ka30BOT
iHpopmarnii. BignosianicTe Takoi iHpopManii 00’€KTHBHII AiHCHOCTI
(bakTHUHUM OOCTaBMHAM) 3aJ€KHTh BiJ TOrO, HACKIIBKH JIOCTEMEHHO
IHTEpB IOCHT TIepejac HasBHI B HBOI'O BIJIOMOCTI i HAaCKIJIbKM MPaBUIBHO
BOHUM OyayTh copuiiHaATi iHTepB’toepom. Illnsixom iHTEpB’1OBaHHS 0Ci0
Yy KpUMIHAIBHOMY IPOBA/PKEHHI BUPIMIYIOTh MIMPOKE KOJIO MUTAHb 00
30MpaHHs Ta MEPeBipKH (PAKTUYHOTO MaTepiaiy Juisl NMPUHHATTS Ta 0OIpyH-
TyBaHHsI KpUMiHAJIbHUX TpoliecyalbHUX pimieHs [1, ¢. 316].

[MpouecyansHe iHTEpB’I0 Ma€ Ha MeTi 3amo0iraTd HENpaBIUBAM
3i3HaHHAM a00 TOMMJIKAM y TIPOLECi 3IIMCHEHHS TMPaBOCYIAs Ta IOMO-
MaraTé TpamiBHAKaM IIPaBOOXOPOHHHX OPTaHIB IHTEPB’IOBAaTH CHCTEMa-
TUYHO ¥ HEyNepeKeHO, 3HWKYIOUM DPHU3MK TOMHJIKH dYepe3 JFOJIChbKHN
(dakTOop 1 HenpaBAMBUX 3i3HaHb, SKI MOXYTh CTaTHCS BHACIIJIOK
3aCTOCYBaHHS METOIB, NPH3HAYCHHX JUI OTPUMAaHHS BU3HAHHS BUHU
W miATBEpKEHHS Bepcii, sIKy iHTEpB’toep BBaXKae MpaBauBoIo [4].

Hame ©Oauenns cniBnagae 3 aymkor €. JI.  Jlyk’sHumkoBa
ta b. €. JIyk’sHYMKOBa, KOTpPi 3a3HAYMIU, [0 NPOIECyaJbHE IHTEPB'I0 —
e He MpolecyallbHa 1 He CIIi4a fisl, a OJUH 13 METOJIB, SIKUH MOXe OyTH
3aCTOCOBAHO ITiJ] YaC MPOBEACHHS IOmHTY [7].

3acToCyBaHHSI TPOLECYaTbHOTO IHTEPB’I0 SIBISETHCS BiANIOBIJAILHUM
3aBIAHHS]M, SIKE BUMAara€ BMUIOTO BUKOPHCTAHHS KOMYHIKAIIHHUX HaBUYOK
Ta 34aTHOCTI OYTH BIIKPHUTUM Y CHTYaIlisX, SKi MOXKYTh CKJIACTHCS i 94ac
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iHTepB’10BaHHsA. OKpiM LBOro HEOOXiHO KOPHUCTYBATHCS SK HAayKOBHMH
JOCTI/DKCHHSAMH TaK 1 JIOCBIIOM KBali()ikOBaHHX TMPAKTHKIB 3 METOIO
YCIIIIHOTO MPOBEIEHHS JI0CYJOBOI0 PO3CIiyBaHHs, 10 HE JIUIIE CTBOPIOE
OCHOBY €()eKTHBHOTO pO3CHIAyBaHHS, a W TaKOX HaJae MOXIHUBICTh
3MIACHIOBATH IPABOOXOPOHHY [isSUTBHICTH, IO IPYHTYEThCS Ha IIOBa3i
JIO TIpaB JFOIMHU.

Hamexxse mpoBeAeHHS NPOIECYyaTbHOTO IHTEPB’I0 Ma€ CYMPOBOIKY-
BaTHUCS BiJI€O3aIIMCOM IIi€i Aii, M0 Ja€ 3MOTy HeperisiaTH MaTepiand Ta 3a
HEOOXiTHOCTI aHalli3yBaTH OKpeMi [eTajai pO3MOBH. TakoX BaXKIHBUM
KOMITOHEHTOM 1HTEpB’10 € po0OTa 3 HANAPHUKOM 3 BiJIIOBIIHUM PO3IOALIOM
pouteti [5].

OpHuM i3 (haKTOPiB YCHINIHOCTI METOJMKH MPOBEIACHHS ITPOLECYIEHOTO
iHTepB’10, 3ayBaxye JI. JIkeil, € pobora 3 TaM’ATTIO JIIOJWHH.
[TpuragyBaHHS € CKJIaAHUM TCHXIYHMM IIPOIIECOM, OJHAK HOTO MOXKHA
aKTHBI3yBaTH, HaBiTh dYepe3 3HAYHI NPOMDKKHM dYacy, BHKOPHCTOBYIOUH
OBOJI TPOCTI ¥ HEmKimBI iHCTpyMeHTH. HaromicTe HeBMiie
IHTEepB IOBaHHS 0COOM MOXeE He JIMIIE 3aIIKOAWUTH HpOLeCcy NpHUIraIyBaHHS,
a W CyTT€BO CIIOTBOPHTH HAasBHI CIIOTaAW W MOPOIKYBAaTH «3a0pymHEH1
JIOKa3m», 10 3r0J0M MOJKE AWCKPEAWTYBATH iHII JOKa3H Ta CTBOPIOBATH
CyIIOBi TOMHIIKH [5].

Ctucino mpoaHaTi3yBaBIId OCOOJHBOCTI IPOIECYATLHOTO 1HTEPB I0-
BaHHS, JIOXOAMMO BHCHOBKY, IIO HOrO 3acTOCOBYIOTH MEpeayCiM st
HAJIArOKCHHsI TICHXOJIOTTYHOIO KOHTAaKTy, a HedopManbHa 00CTaHOBKA
CHpusie OTPUMaHHIO 3HAYyHO OUIBIIOro 00cAry TO4YHOI, HamiiHOI Ta
JIOCTOBIPHOI iH(OopMAaIIii /I BCTAHOBJICHHS (PaKTHYHUX 00CTaBUH BUNHCHHS
KPUMIHQJLHOTO MPABOMOPYIIEHHS 3 METOI 3a0e3NeueHHsl IIBUJIKOTO,
MOBHOTO ¥  HEyNepepKeHOTro posciigyBaHHsA. OTpuMaHa mix dac
MPOIeCyallbHOTO IHTEPB’I0 1HQOpMAIis Ja€ MiACTaBH JiIs TOOYIOBH
CIIAYUX BepCiif, SKi TepeBipsAIOTh NIIIXOM 30MpaHHS JdOKa3iB Ta ix
BUBYCHHS.
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JlomuT € BaXJIMBOKO CIIJYOI0 JIi€I0 HAa BCIX CTaHisIX KPUMiHAJIHHOTO
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MOKa3aHHA MOXXYTh OYyTH IIIHHAM JDKepesoM moka3iB. OmHaK pe3ynbTaTu
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JIOTUTY HEMOBHONITHIX YacTO 3ajJekaTh BiJ] TOTO, HACKUIBKU CIITIHA
BPaxOBY€ BIKOBI Ta PO3yMOBi OCOOJIMBOCTI JJONUTYBAHOTO Ta J0OCATAE 3 HUM
TICUXOJIOTIYHOTO KOHTAKTy. JIONHUT € ONHIEI0 3 OCHOBHUX CIITUMX Mid, sSKa
MIPOBOANTHCS 3 METOI0 OTPHMAHHS BiJl TOMUTYBAHOTO NPAaBIMBHX MTOKA3aHb
PO 00CTaBUHY KPUMIHAIEHOTO TPAaBONOPYIICHHS. Y CIIX AOIHUTY 3aI€KUTh
BiJ 0arathox (hakTOpiB, cepel SIKMX BAXKITUBE MicIle 3aiiMarOTh ICHXOJIOTI9HI
ACTIEKTH.

Hapa3i mpoBeneHHS poO3CHiAyBaHHS HPaBONOPYIICHb CTA€ BUKIHUKOM,
OCKUTBKM TpPYAHOLII HE OOMEXYIOThCS Iume (akTopaMu KaapoBOTO,
(hiHaHCOBOrO Ta MaTepiallbHO-TEXHIYHOTO XapakTepy, BiKe BIJOMHMH BCIM.
B cyuacHmx yMmoBax BiIOyBalOThCS paAMKAIbHI 3MIiHH 11€0JOTIYHHUX,
MOJITUYHHUX 1 €KOHOMIYHHX IPIOPUTETIB, SIKI HE MOXYTh HE BIUIMBATH Ha
poboTy ciigdoro. B TakoMy KOHTEKCTi 0COOIHMBO BayKJIMBHM CTa€ JOKJIAHA
opraHizamisi po3CiifyBaHHs IPaBONOPYIIEHb, SIKI OyJIM CKOEHI HEMOBHO-
JITHIMH, OCKIUJIBKY TapaHTyBaHHSA HEYXWIBHOTO HAKJIQJEHHS CIPABEUINBOTO
MTOKapaHHs 3a KOXKHY 3JIOYMHHY M0 € HEOOXITHOI YaCcTHHOI OOpOTHOM
31 370YMHHICTIO. TaKOX 1€ CTOCY€eThCs 1HIIMX KPUMIHAJIBHHAX MPOBAKCHb,
Jie HEeNOBHOJITHI (irypyoTh y pOJIi MOTEPHINX, CBIIKIB 1 iXHI CBiAUEHHS
MAaIOTh 3HAYYIIMH BIUIMB Ha po3ciigyBaHHs [1].

[cuxomorivHi acTeKTH TOTHUTY MOKHA PO3TIIAIATH 3 JBOX ITO3MIIIH:

1. IIcuxosoriuHui cTaH JOMUTYBAHOTO.

Bin Moxe OyTH pi3HHM, 3aJIe)KHO BijJi OCOOMCTOCTI AOMHUTYBAHOTO, HOTo
CTOCYHKIB 13 CJIIJYUM, 0OCTaBUH KPUMIHAILHOTO MTPABOIOPYIICHHS TOIIO. Y
JIeSIKMX BHUIAJIKaxX JIOMUT MOXE BHUKIMKATH Y JONMUTYBAHOI'O HEraTHBHI
eMolii, Taki sK CTpaxX, TpUBOra, THiB Tomo. Lle Moxke mpu3BecTH 10
CIIOTBOPEHHSI TOKa3aHb, a00 JO BiIMOBHU BiN iX HamaHHs. ToMmy Ciiguuid
MIOBUHEH BPAaXOBYBATH IICHUXOJIOTIYHMI CTaH JONMUTYBaHOTO Ta POOWTH Bce
MOXIJIUBE JJIs1 HOTO CTBOPEHHS] KOM(OPTHHUX YMOB JIJISI JIOTIHUTY.

2. [IcuxomorivHMI BILTHB CIIITY0T0 Ha JOMUTYBAHOTO.

Crnigguii TOBMHEH BMITH MpPaBHJIBHO CIIJIKYBAaTHUCS 3 [IONATYBAHUM,
CTaBUTH 3alUTaHHS, AKi CHPUATHMYTh OTPUMAHHIO TNPaBIMBHX OKA3aHb.
Bin noBuHEeH OyTH yBaKHMM 1O peakilil JONHUTYBAaHOTO, LI00 CBOEYACHO
BUSIBUTH O3HAKH HETIPABIMBOCTI MOKa3aHb.

JIo OCHOBHHMX TIICHXOJIOTIYHMX MPHAOMIB, SKi CIIAYHH  MOXKE
BUKOPHCTOBYBATH I/l 4ac JOMHTY, HAJIEXKAaTh:

— YCTaHOBJICHHSI KOHTaKTy 3 JonuTyBaHuM. Lle BaxkiauBuii etan gonury,
SKUH JI03BOJIIE CTBOPUTH armocdepy JHoBipu Ta criBmpaui. Ciiguuid
MOBUHEH OyTH BBIWIMBHUM, 10OOPO3HWINBHUM, YBaYKHUM JI0 JOIUTYBAHOTO;

— (opmynoBaHHS 3amWTaHb: 3alUTAHHS TOBHHHI OYTH 3pO3yMUINMH,
KOHKPETHUMH, HE MICTUTH HaBiTHUX BiAIIOBIACH;

— BHCIYXOBYBAaHHS Bi[IOBIiJEi: CIITUNH TMOBHHEH yBa)KHO BHCIYXaTH
BiJINIOBi[Ii TOTIUTYBAaHOTO, HE TIEPEOMBATH HOTO, HE pOOUTH 3ayBaKEHB;
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— 320X0UCHHS JONUTYBAHOTO 10 HAaJIaHHS NPaBIMBHX ITOKa3aHb: CIIIUUN
MOBUHEH IJAKPECIUTH BaKJIMBICTh IPAaBIUBOCTI I10Ka3aHb, 3alleBHUTH
JOIMTYBaHOTO y ¥oro Oe3mewni [2].

[lcuxonoriuHi acrmeKTH IONHTY € CKIaZHUMH Ta OaraTorpaHHUMHU.
BaxxnuBo, 100 Cligunii BOJOJIB OCHOBAMH IICHXOJIOTil, MO0 BiH Mir
NPaBIWIGHO OLIHUTH ICHXOJIOTIYHUI CTaH JOIMTYBAHOTO Ta BHKOPHCTO-
ByBaTH €()EeKTHBHI ICHXOJOTIYHI HPUHAOMH Ui OTPUMAHHS IPaBIUBUX
moka3anb. OCOOIMBOCTI ICHXOJIOTIYHUX ACTIEKTIB JOITUTY MOXKYTh 3aJIeXKaTh
Bi Takux (aKkTopiB, K BiK, CTaTh, OCBiTa, IpOdecis, COIiaJbHUNA CTaTyC,
CTaH 3/I0pOB'sl, 0COOUCTICHI SIKOCTI IOMUTYBAHOTO TOIILIO.

HenoBHOITHI 0cO0M € OCOOJHBO BPa3IUBHMH J0 IICHXOJIOTIYHOIO
BIUIMBY. ToMy cmiguuii mOBMHEH OyTH OCOOIMBO OOEpeXHUM Tix dac
JIONUTY HENOBHONITHIX. BiH NOBHHEH BHKOPHCTOBYBATH IIPOCTY MOBY,
YHHKaTH HaBiJHUX 3alWTaHb, HE CTaBUTH 3alMTaHHS, $IKIi MOXYTh
TPaBMYBAaTH JUTHHY.

HenoBHomiTHI 0c00M MalOTh PN TICHXOJNOTIYHUX OCOOJNMBOCTEH, SIKi
CNiTYMIl TIOBHHEH BpaxOBYBaTH MiJ Yac JomuTy. [lo-mepuie, BOHH
nepe0yBaloTh y MPOIECi CTAaHOBIEHHS OCOOHMCTOCTI, {X INCHXiKa Ie He €
MOBHICTIO cdopmoBaHo. Lle o3Hawae, moO BOHH MOXYTh OyTH OiibII
CXWJIbHI IO HABiIOBaHb, EMOIIMHMX BIUIMBIB, IXHI ITOKa3aHHSI MOXYTh OyTH
MEHII TOYHUMU Ta OO'€KTMBHMMH, HDK MOKa3aHHS JOpPOCIUX. Takox,
HEMOBHOIIITHI 0COOM MOXYTh OyTH OUIBII TPUBOXHHUMH Ta €MOLIHHUMH,
HiK gopochi. e Moxe OyTn BUKIMKAHO Pi3HUMHU (AKTOPaMH, TAKHUMH SIK:
CTpax mepen CIiI4UM, CTpax TMepeA MOXJIMBUMH HACHiJKaMH JOIHTY,
HE3PO3yMINICTh cHTyamii Tomo. [lo-Tpere, HEMOBHONITHI 0COOM MOXKYTh
OyTH MEHII CTIMKMMH 10 ICHXOJIOTiYHOrO BIUIMBY. lle o3Hauae, 1m0 BOHU
MOXKYTb JIETIIIE MiAJaTHCs HA TPOBOKALIl, TUCK, TOrpo3u Touo [3].

Takoxk, HEOOXIIHO PO3IIISTHYTH OCOOJIMBOCTI JOMHUTY HEMOBHOJITHIX,
SKI € TOTEepHiJIMMHU a0 CBifKaMK INpaBoropyiieHHs. HemoBHomiTHI ocobw,
aKi € moTepmimmMu abo0 CBiAKAMH TIPAaBONOPYIICHHS, MOXYTh OyTH
0COOIMBO BPa3IMBUMH [0 TICHXOJIOTIYHOTO BILTHBY. L{e moB's3aH0 3 THM, 110
BOHU MOXYTb OyTH TPaBMOBaHI MEPEKUTHM JIOCBIZIOM, MOKYTh MaTh CTpax
nepes 3J04MHIIEM, MOXKYTh BiJ4yBaTH MPOBHHY 200 copoM. I1ix yac momuty
HEMOBHOIITHIX, SKI € MOTepHiMMUA abo CBiKaMU MPaBOMOPYIICHHS,
CIIUUHA TIOBMHEH OyTH 0COOJIMBO OOCpEKHMM Ta BpaxoOBYBAaTH IXHi
ocobnuBocTi. BiH NOBHHEH BHKOPUCTOBYBaTH e(EKTHBHI TCHXOJIOTIUHI
TPUHOMHU JJIsl CTBOPEHHs atMochepu Oe3neku Ta nosipu [4].

[cuxomnoriuHi acrieKTH MPOBEJICHHS AOIUTY HEMOBHOJITHIX € BAXKJIMBUM
(akTopoM, SIKMI BIUIMBaE€ Ha ycmix miel cmimyoi mii. Crmiguwii, sk
BPAaXOBY€ IICUXOJIOTIYHI OCOOIMBOCTI HEMOBHONITHIX Ta BHUKOPHCTOBYE
e(eKTUBHI IICUXOJIOTiYHI MPUIHOMH, Mae OLIBIIE MAHCIB OTPUMATH IIPABIUBI
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nokazaHHa. Ha Hamy nymKy, 3aai1s MigBHINEHHS €(EeKTHBHOCTI JIOMUTY
HETOBHOJIITHIX CJIIAYMM HEOOXiHO:

— IIPOMTH crieniayibHy IirOTOBKY 3 IICUXOJIOTIi IONNUTY HENOBHOMITHIX;

— TpamIOBaTH B KOMaH/I 3 ICHXOJIOTOM;

— BHUKOPHUCTOBYBaTH ¢(DEKTHBHI IICHXOJIOTIYHI MPUHAOMHU OIS BCTAHOB-
JEHHA KOHTaKTy 3 JONUTYBaHUM, QOpMyBaHHI arMocepu HOBipH
Ta CIIBIpali, 3a0X0UeHH: 10 HaJaHHs NPaBIUBUX ITOKa3aHb;

— BpaxoOBYBAaTH OCOOIHMBOCTI MICHXOJOTIYHOTO CTaHY IOMUTYBAaHOTO;

— OYTH TepIUIIUYUM Ta YBAXKHUM JIO IOTTUTYBAHOTO.
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imeni Muxaiina Ocmpoepadceko2o
M. Kpemenuyx, Yrpaina

[HCTHTYT Cyny NOpUCSDKHMX Ha YKpaiHCBKHX TepeHax (OpMyBaBCs
NPOTATOM TPHMBAJIOrO Yacy 3a PI3HUX ICTOPUYHHMX MNEpiofiB Ta O0OCTaBHH,
3aBASKM YOMY Ha ChOTOIHIIIHINA JCHb € YCTaJCHOI MPABOBOIO TPATHIIIEI0
JUTS. HAITlOHAIBHOT CymoBOi cucTeMu. Cepell HOPMAaTHBHHUX JIOKYMEHTIB, IO
PErIaMeHTYIOTh (DYHKI[IOHYBaHHSI LILOTO IIPaBOBOTO IHCTHUTYTY Ha JaHWH
4yac, OCHOBOIIOJIOXXKHUM € OCHOBHHWH 3aKoH JepxaBu — KoHcTuTymis
VYkpainu. 3rigao 3 nonoxkenusmu cr. 1 Koncrutyuii, Ykpainy mporoiio-
IIEHO JIEMOKPAaTHYHOIO, COMLIaNbHOI0, MPAaBOBOIO JEPXKaBolo, a y CT. 3
KoncTuTynii 3akpiruieHo, o yTBEpPKeHHs 1 3a0e3neueHHs npas 1 cBo0O
JIONMHM € TOJIOBHUM OOOB’SI3KOM JEp>kKaBH. BiNMoOBIIHO 1O TOJIOXKEHB
crarti 5 KoHcruTymii, Hapox 3mificHIOE Biamy Oe3mocepeaHbO 1 depes
OpTaHy JEep>KaBHOI BIAagW Ta OPraHM MICIIEBOTO CaMOBPSAYBaHHS, IO
CBIIYMTH TMpPO ICHYBaHHS MOJIIMBOCTEH OpaTH y4acTb B YNpPaBJiHHI
JIep)KaBHUMHU CIIpaBaMM, B TOMY YHCII M YMHUTH TpaBoCyAns. Takum
YMHOM, CTBOPEHO MEXaHi3M B3aeMOJIi Cy/I0BOT BJIaJi Ta CyCHIILCTBA Yepe3
IHCTUTYT cyny mnpucshkHUX. Takox, Koucrutymis Ykpainm y cr. 124
BCTAHOBIIIOE, II0 Hapoja Oe3mocepeHbo Oepe yd4acTh Yy 3.ifiCHEHHI
NPaBOCY//isl Yyepe3 MPUCSDKHUX, a Y CT. 127 — 1m0 y BCTAHOBJICHUX 3aKOHOM
BUIIaJKax MPaBoOCyAsl B YKpaiHi 31iHCHIOETHCS 32 YUaCTIO IPUCSHKHUX.

Hani nonoxenns KoHctuTynii KOHKpeTH3ylOThcs y 3akoHiI YKpaiHu
«IIpo cymoyctpiii Tta craryc cymmiB» Big 02.06.2016, 3 BignoBigHHUMH
3MmiHaMu cTaHoM Ha 2023 pik. 3okpema, y cT. 1 3akoHy 3a3HadeHoO, IO
CYZIOBY BJIaJly pEali3oBYIOTh CyZJi Ta, y BU3HAYCHHWX 3aKOHOM BHITAJIKaX,
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MIPUCSDKHI IUISIXOM 3iMCHEHHS NPaBOCYAs Y paMKax BiJIOBIAHUX CYJZOBHX
MPOIIEeTyp, @ Y CT. 5 IBOro X 3aKOHY — IO HapoAa Oepe y4acTh y 3IiHCHEeHHI
npaBocy sl uepe3 npucshHkHUX. [naBa 3 posainy 3 3akoHy NpHCBsSdYeHa
peryiaMeHTanii MpaBoBOTO CTaTycy NPHCSHKHOTO Ta CKIANAETHCS 3 IIECTH
CTaTel, SKi BCTAaHOBIIOIOTb OCHOBH CTaTyCy NPHCSHKHOTO, TIOPSIOK
BiMOWpaHHS KaHAWAATIB y TPUCSHKHI, BIMOTH JO KaHIUIATIB, IMOPSIOK
YBUTBHEHHS 0COOH BiJl BAKOHAHHS 000B’S3KiB IPUCSHKHOTO Ta TapaHTIl paB.

Takoxx I1HCTHTYT CyAQy HpHUCSKHHX (YHKIIOHYe B YKpaiHi Ha 3acamax
moyoxkeHb KpuMiHampHOTO TpomecyansHOoro Komekcy (mami — KIIK)
Vkpainn. Crarts 31 KIIK VYkpaian pernamentye ckiag cymay, IO
YIOBHOB)KEHUI PO3IIISAATH CIPaBH y KPHUMIHAJIBHOMY IPOBADKEHHI 3a
yuacTio npucsbkaux, crartst 75 KIIK BcTaHOBiIOE mincTaBu aist BiIBOIY
cyaniB ta npucspkaux. [laparpag 2 rmasu 30 KIIK noBHicTio periameHnTye
MOPSIIOK  3MIMCHEHHS KPHMIHAJbHOTO TMIPOBA/DKEHHS Yy CKIagl cyay
npucspkauxX. Cratri 383-391 KIIK Ykpaiau perymoioTh Taki MUTaHHS SIK
MOPSIIOK BUKJIMKY NPUCSDKHUX, ITPaBa i 000B’SI3KM MPHUCSHKHUX, 3M1HCHEHHS
BiZI0OOPY HMPHUCSHKHUX y CyIli, MPUBEACHHS 1X IO MPHUCSTH, MOPSIOK YCYHEHHS
MPUCSDKHOTO, MUTAHHA LI00 TOPSAKY IMPUHHATTS PILIEHb Ta IOJOCYBAaHHS
cynmom mpucsokHuX. Crarts 480 KIIK VYkpainn BHU3Ha€e HpPUCSHKHOTO SIK
ocoby, momo sKoi Mo)Ke OyTH BIOKPHTO 1 3OIHCHEHO TIPOBAIKEHHS
B OKPEMOMY MOPSIKY, SIK Uil OKpeMoi KaTeropii oci0 (Ha piBHI 3 CyAIsIMA).

[MpucsokHi Takoxk 6epyTh y4acThb Y 3A41HCHEHH] MBLIBHOTO CyJOYMHCTBA,
110 perjiaMenToBano y [luBiisHOMY mporiecyanbHOMy kKoaekci (mami — IITK)
VYkpainu. BigmoBimHui JOKyMEHT BCTaHOBIIOE Y CT. 34, IO TNPHCSHKHI
BXOJISITH JIO0 CKJIaJy Cyay, y cT. 70, 1110 NMpHCsHKHI HE MOXYTh OyTH TOTUTaH1
AK cBiaku y mpomeci, Ta y cr. 293 IIIK VYkpainu, mo okpemi kareropii
CIpaB pO3MJBNAIOTBCS Yy CKJIail oxHoro mnpodeciiiHoro cyxmi Ta JBOX
MPUCSDKHHX.

Takox, TmpaBoBHH cTaryc TPHCSHKHUX 3aciaTelliB  JIOTIOBHEHO
pernamentye Kpuminaneauit Komekc (mami — KK) Vkpaiam, a Takox,
BCTAHOBIIIOE MOKapaHHS 3a MOrpo3y ab0 HACWIBCTBO MO0 MPHUCSKHUX, 32
YMHCHE 3HUIIEHHS a00 TOIIKO/PKEHHSI MaliHa MPUCSDKHUX Ta 33 MOCSTaHHS
Ha ix kuTTsa. Komexc YkpaiHM mpo agMiHICTPaTHUBHI NPaBONOPYIIEHHS
BCTAHOBJIIOE  BIAMOBIZAIBHICTE 3@ MEPEHIKOMKAHHSA SBI 10 CYOY
npucspkHoro.  Hopmu  3akony VYkpalHM 1npo OpPOTHAIIO  KOPYMIil
BCTAHOBJIIOIOTh, 10 HOTO JIisl MOLIMPIOETHCS 1 HA PUCSHKHUX, BU3HAIOUHU X
Ccy0’€KTOM OKpeMHUX BHUIIB NpaBonopymeHb. 3akoH Ykpainu «IIpo
JIep)KaBHUH 3aXUCT TIPaliBHUKIB Cyqy 1 IpaBOOXOPOHHHX OpraHiB»
MOUIMPIOETHCS 1 Ha TPUCSDKHMX, ITJ] 4ac BUKOHAHHS HUMH OOOB’SI3KIB.
Haxkaszom /[lep:xaBHOi cymoBoi aaminictparii Big 05.10.2016 3arBepmkeHo
[Topsimok BUIIATH BHHAroOpoAxd Ta BiAIIKOAYBaHHS BHTpAT, BUILIATH
OOOBHX TPHUCSHKHOMY 3a 4ac BUKOHAHHSA HUM O0OOB’S3KiB y cymi. Takox
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ICHy€ TIepeiK Ii/3aKOHHMUX HOPMAaTHBHO-IIPABOBUX akKTiB, pO3’sSCHEHb
BepxoBHOMY cyny, IHCTpYKLii Ta iH. IOAO MOPSAKY 3MiHCHEHHS pO3IIIsiLY
CHpaB MPUCSHKHUMHU.

VY 3aKOHONABCTBI BiCYTHIH €IUHWNA TOKYMEHT, HOPMATUBHUH aKT, SIKUI
OM diTKO ¥ OIHO3HAYHO pEITaMEHTYBaB IIPABOBHH CTaTyC Ta IOPSIAOK
MIPOBEICHHS 3aCilaHHA 3a yJacTi MPUCSHKHUX. Bl 11l HopMu 3HAXOAATHCS B
pI3HHX 3aKOHAX Ta € HENOCTaTHhO OO0’€MHHUMH, Ta B IEBHIH Mipi
JEKJIapaTUBHUMH, IO YCKIAaJHIOE, B TEpUIy dYepry, poOOTy camomy
HNpUCSDKHOMY. JlOCHIIMBIIM BHUMOTH [O TPHUCSHKHHX B 3aKOHOJABCTBAaX
IHIIUX KpaiH, MOXKHa 3pOOWUTH BUCHOBOK IO Te, IO BCTAaHOBJICHHS
JIOJIATKOBHX YMOB, HaIlpUKJIaj, HasBHICTh MOCTIHHOI oIUiauyBaHoi poOOTH,
HasIBHICTh TIEBHOTO DIBHS OCBITH, II03aNapTifHICTh Ta BOJOIIHHSA
JIep>KaBHOIO MOBOIO TIPHHECIH O OYiKyBaHHUI pe3yJbTaT.

AKXTyalpHOIO 1po0eMoro it (GYHKIIOHYBaHHSI IHCTHTYTY € HEIpo30-
PICTh TpoLeAypH BiIOOPY MPUCSHKHUAX I TpoMaachkocTi. Ha dpopmyBanHs
CIHCKYy TIPHCSOKHMX MOXYTh  3/IMCHIOBATH BIUIUB  NPEACTaBHUKHU
BUKOHABYO{, 3aKOHOJABUOi Ta CYyAOBOI BJIAA Ha MiCIIX, IO POOWTH
3aIeKHUMH TPUCSHKHUAX BiJl IIMX IIOCAJOBHX OCi0 1 MoXke poOutm ix
ynepemKeHUMA. HediTKICT TpaBWiI TMONAHHS 3asBH NPO 3roay OyTh
MPUCSDKHAM TaKOXX Mae 3HadeHHs. HeoOXigHO CIIpOCTHTH IaHy NMpOLeaypy
Ta MakCHUMaJbHO 4YiTKO PErjaMeHTyBaTH ii, a TakoX 3pOOUTH JOCTYITHOIO
JUISL TPOMAJICBKOTO KOHTPOJTIO.

HeBupimeHnM y Teopii 3aUIIa€ThCs MUTAHHS PO KUIBKICTh MPHCSK-
HUX, 10 HeoOXimHa mis posrisiny cmpae. O. T SIHOBchka 3ayBaxye,
10 CKOPOYCHHS YHCEJILHOCTI NPUCSHKHMX JIMIIE /0 KUIBKOX TPhOX 0Ci0
CYTTEBO 3HWXKY€E €(PEKTHUBHICTb IISUNIBHOCTI CyAy IpPUCSDKHMX 1 HE MOXeE
3abe3rnevyBaTy MOBHOIIHHY y4YacTh HapoJy B Ipolleci 3iHCHEHHsS HpaBo-
cymas [1, c. 95]. ®@akTuuHO, B YKpaiHi BCTaHOBJICHa HalMEHINA KUTBKICTh
MIPUCSDKHUX Y CBITI.

OxpeMi BYEHI BHUCIOBIIOIOTH TyMKy TIpO Te, IO HE3aJeKHICTh
npucshkHUX HiBempboBaHa crarreio 391 KIIK Vkpainm, skxa Bu3Haumna
MOPSIIOK Hapaid Ta TOJIOCYBaHHS B CyJAl NPHUCSHKHUX, BCTAHOBUBILIHU
(haKTHYHO MIKOHTPOJIBHICTh MPUCSHKHUX TOJNIOBYOUOMY cymai [2, ¢. 403].
[Mopsimok  MPUAHATTSL  pIIIEHHS KOJETIEI0 MPHUCSHKHUX — HOPYIIYETHCS
i BHACNTIJIOK BIJICYTHOCTiI CIEI[iaIbHO 00 JIAIITOBAaHUX 3aliB CYJAOBUX
3acifiaHb, 3 MICHISMH Ul NPUCSHKHUX, OKPEMHUMH MICLSIMH JUIsl 3allaCHHX
MPUCSHKHUX, HAPAJOK KIMHATOK 3 BiAMOBIMHUMH yMoBamu. Ha mpaxtwiii,
TOJIOBYIOYHMH TPOCTO HPOCUTH BCiX NMPHUCYTHIX HA NMEBHUH 4Yac 3aJIMIIUTH
3a)Ty 3aciiaHHs i IPSIMO TaM MPOBOANTH Hapay 100 IPUHHSTTS pillleHb.

OcHOBHOIO TpOOJIEMOIO, IO Hapasi CTPUMye O34 IO3UTUBHUX
3pylIeHb y (YHKIIOHYBaHHI Cyqy HPUCSDKHUX, € TpobieMa 3abe3redeHHs
COMLIaTBHOTO 3aXHCTy MPHUCSHKHIX. HeoOXigHO MpoayMaTH Ni€BUi MeXaHi3M
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KOMITEHCAIlIHHUX BUILIAT, OCKUIbKM (piHAaHCYBaHHS Ha YTPUMaHHS LbOTO
IHCTUTYTY BUMarae 3HayHMX KomTiB. Xoda y 4. 1 cr. 68 3akony Ykpainu
«IIpo cynoycrpiii i craryc CyaniB» BCTAHOBJIEHO, IO MPHUCSHKHUM BiIIIKO-
JIOBYIOTHCSI BUTPATH HA MPOI3A 1 HaliMaHHA JKUTIA, a TAKOXK BUILIATYIOTHCS
OOOB1, 3a CIOBaMH CaMUX HPUCSHKHHUX, PO3Mip KOMIIEHCAIii CTAHOBUTH
KiJIbKa AECSATKIB IPUBEHb.

T. €. JleoneHko y cBOIil mpami 3a3Hadae, MO IHCTUTYT MPHUCSKHUX
MOJKHA TIOAUINTH Ha JIBi TPYIIN: CYI MPHUCKHIX 1 CYA 3a Y4acTi MPUCSIKHUX.
BpaxoBytoun Te, mo B YKpaiHi pillIEHHS PO BHHYBAaTiCTh a00 HEBHHYBa-
TICTh 0COOM MPUUMAETHCS MPUCSHKHUMH CIUIBHO 3 POQECIHUMH CYIIIMH,
iCHyIO4Ya B JIepikaBi MOZIEJb Cyly MPHUCSHKHUX HAJIKHUTh JI0 CYJY 38 y4acTio
npUcsHKHEX [3, C. 67].

Ockap)KeHHsST BHPOKY, BHHECEHOT'O CYIIOM IPHCSHKHUX, 332 3aKOHO/AB-
CTBOM YKpaiHM BiIOyBaeTbcs B 3arajbHOMY IIOpSAKY W yke 0e3 ydacTi
NPUCSDKHUX. TakuM YMHOM, OKpeMUil pe30HaHCHMI BUPOK, [0 HE CITIBIIA/IA€
3 3araJbHOIPUHHATOI0 CYHOBOIO TIPaKTHKOIO, MOXXe OyTH CKacoBaHO
MOJANBIIAMY {HCTAHIIIIMH. Y OUTBIIOCTI JepKaB MOXKIIUBICTE OCKapKCHHS
pilIeHs cyay MPHUCSHKHUX 0OMEXeHO abo Mae CBOi ocoOnmBOCTi. BBaxaemo
3a He0OXi/THE BCTAHOBHUTHU TaKi OOMEKeHH:, X04a O 1010 BUIPaBAyBAIbHUX
BHPOKIB.

3amist peanabHOl [ii Ta MPaBOBOrO e(heKTy Cya MPUCSHKHUX HOTpedye
pedopmaliii Ha OCHOBI 3aMO3WYCHHS 1HO3EMHOI'0 JOCBIAY Ta ajanTariil Horo
JI0 HaIllOHAJIBHUX peaniid. 3a BUMOramu, SIKi HHMHI JO IIOTO IHCTHTYTY
BUCYBAa€ CYCIIJIbCTBO I 3aKOH, BiH Mae€ BHUKOHYBaTH Taki (YyHKIII:
1) 3abe3meueHHsT JICTITUMHOCTI CYMOBHX PpillleHb LUISIXOM TPUBHECCHHS
B CYMOBHH TMpOIEC CYCIIBHOI CBIJOMOCTI; 2) rpOMajChKUil KOHTpPOIIb
3a cynoM; 3) MiJICWJICHHS NPUHLMITB 3MarajbHOCTI, CIPaBEIMBOCTI,
MpO30pocTi # He3aneXHOCTI cynoBoi Biaau; 4) BUKOPIHEHHS «OOBHHY-
BaJIILHOTO» YXHIIY CyIy.

SIK BHICHOBOK, TICNSl IOCTI/KCHHA HAyKOBOi JiTEpaTypd 3 IHUTaHb
mpobieM  (QYHKIIIOHYBaHHS yKPaiHCBKOTO Cymy TIPHCSKHHUX, MOYKHA
BUKJIACTU TaKi aCIEKTH: BIACYTHICTh €IMHOI YITKOI perjiaMeHTAIll MPOoIecy
3a yd4acTi MPUCSDKHHUX, HENPO30pICTh MPOLEAYPH BiOOPY NMPHUCSHKHUX, 1X
Malla YHCeJbHICTh, TEPMIHOJIOTIUHI MPOOIEMH Ta HEBIINOBIAHICTD 3asBICHOT
Ha3BM IHCTUTYTy (PAaKTUUYHMM HOrO O3HAaKaM, HEJOCKOHAJICTh MpPOLEAypH
OCKap)KeHHs pillleHb CyJy INPHCSHKHUX Ta HU3BKHHA DIiBEHb JepKaBHHX
3aTpaT Ha HOro (yHKUIOHYBaHHS HE CIPUSIOTh BUKOHAHHIO IIOJIOKEHb
ct.cT. 1, 3,5, 124 1 127 Koncruryiii Ykpainu.
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IOPUJIMYHA BOPOTBBA Y €CILI 3A TIPUTATHEHHSA POCII
J0 BIIMOBIJAAJILHOCTI 3A TOPYIIEHHS ITPAB JIIOIMHA
IIJ] YAC BIMCBKOBOI AI'PECII

Birnan Mapuna BoJsiogumupiBaa
cmapwiuti euknaoay kageopu pyHoamenmanrbHux
i eany3esux 10pUOUUHUX HAYK
Kpemenuyyvkuii nayionanonuii ynisepcumem
imeni Muxaiina Ocmpozpadcvkoco
M. Kpemenuyx, Yrpaina

CaBuyk Ouiexcanap CepriiioBuy
cmyoenm 1 kypcy opyeozo (mazicmepcvbko2o) pighs ocimu
Gaxyrememy npasa, 2yManimapHux i coyianbHux HayK
Kpemenuyyvkuii nayionanvHuii yHigepcumem
imeni Muxaiina Ocmpoepadcoko2o
m. Kpemenuyk, Yrpaina

3 mouaTky BilickKOBOi arpecii Pociticekoi ®enepamnii npotn YkpaiHu
y motomy 2014 p. 3BepHEHHS 10 €BpPONEHCHKOTO CyAy 3 TpaB JIOJUHHU
3 MDKJIEp)KaBHHUMH 3asBaMU TMPOTH il YpAy CTalo OJHUM i3 HaWOUIbII
MPIOPUTETHUX HAIIPSMIB 3aXHCTY IHTEPECIB HAIIOT KPaTHH.

CranoMm Ha kiHenp 2023 p. y npoBapkeHHI €BpONENHCchKOro cyay 3 mpas
JroIMHK niepedyBac 4 Taki MbKIEepKaBHI cripaBu 1100 Ykpainu [1]:

— «¥Yxpaina npomu Pocii (wooo Kpumy)» 3a 3asBamu NeNe 20958/14
138334/18;

— «Yxpaina ma Hidepranou npomu Pociiy 3a 3asBamu NeNe 8019/16,
43800/14, 28525/20 i 11055/22, siki CTOCYIOThCS MO HA TUMYACOBO
OKyTIOBaHHX TepuTopisx JloHempkoi Ta JIyrancekoi obmacTeil i mopymieHb
TIpaB JFOAWHM ITiJ] 9ac TOBHOMACIITAOHOTO BTOPTHEHHS,
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— «Vkpaina npomu Pocii (VIII)» 3a 3asBoro Ne 55855/18 mono
3aXOIUICHUX MOPSKIB;

— «Yxpaina npomu Pocii (IX)» 3a 3asBoro Ne 10691/21 mono BOUBCTB
omoHeHTiB Pocii.

OcraHHi 1B 1Ie TUTBKY ITepeOyBaloTh Ha CTaili po3riny €Bponeiicbkum
CYZOM 3 IpaB JFOJUHH MHTaHHA IOAO IXHBOT MPUHHATHOCTI.

VY 3B’A3Ky 3 MOBHOMACIITA0OHNM BifiCBKOBHM BTOpTHEHHsSM Pocii mpoTtu
YkpaiHu, BHACTIIOK 9O0TO POCIHCEKUMHU 30pOWHUMHE CHIIAMH 3iHCHIOIOTHCS
Hamanu Ha muBinbHe HaceneHHs, 01.03.2022 p. €Bponeiicskuil Cya 3 IpaB
JIIOIMHK PO3TIISTHYB KJIOTIOTaHHS YKPaiHCBKOTO ypsay B mopsinaky [IpaBuia
39 Permamenty Ta HagaB Pocii THMYacoBi BKa3iBKH IIOJ0 BTPHUMAaHHS Bix
BIICPKOBHX aTaK Ha [WBLIBHI HACCNICHHS W 00 €KTH, 30KpeMa, >KUTIOBI
MPUMIIICHHS, aBTOMOOLTI IMIBHIKOI JAONMOMOTH W 1iHIN 00’€KTH, TaKi SK
IIKOJIM Ta JIIKapHi, a TaKOXX TapaHTyBaHHS O€3MeKH MEJUYHHUX YCTaHOB
i IepcoHally Ha TepuTopil, ska mepedyBae i yaapaMH 4d sKa 3aXOIlIeHa
POCIHCHKUME 30pOITHIMI CHIIAMH.

04.03.2022 p. €Bporneiicbkuil cyn 3 MpaB JIOJWHU PO3MIMPHUB i THM-
4acoBi BKa3iBKM Ta 3000B’s3aB POCIHCHKUI ypsI HaJaTH IOCTYN LHBiIb-
HOMY HACEJICHHIO 1O Oe3leYyHHX MapHIpyTiB eBaKyamii, MeZu4HOi
JIOTIOMOTH, Xapy¥iB ¥ iHMHMX mpeaMeTiB nepmoi Heooxigrocti. 01.04.2022 p.
BiH 3a3HauMB, IO TaKi MapIIPyTH €BaKyallii TaKOX MalOTh YMOXIIUBHTH
BHUI3]] IIUBUILHOTO HACEICHHS Ha Oe3MeuHil TepuTopii YKpaiHu.

23.06.2022 ykpailHCBKUM YpSIOM MOJAHO N0 E€BPONEUCHKOTO Cyay
3 TpaB JIIOAWHM MDKIEpKaBHY 3asBy mnpoTH Pociiicbkoi ®Peneparii,
y SIKIii CTBEPIDKYEThCS, IO BOHA BYMHWIIA 3HAYHY KUIBKICTh HaMBaXKuuXx
nopyueHb KonBeHuii.

22.08.2022 p. ykpaiHCBKMM ypsIOM TIIOJAaHO IIUIy HU3KY HOBHX
TEepMiHOBHUX BUMOT y ntopsiiky [IpaBuna 39 PermamenTy oo 3abe3nedeHHs
IpaBa Ha XWTTS Ta 3a00pOHY KaTyBaHHS, SIKI rapaHTOBaHi cTarTsMu 2 Ta 3
KonBenmii, moao 3aXuCHUKIB «A30BCTami», SKi, CAaMOBIJIaHO TPUMAIOUN
000pOHY, MOTPANIIN A0 POCIHCHKOTO IOJIOHY. YKpaiHa TaKOX BUMaraia
BXKHTTSI HEBIIKJIAJHUX 3aXO/iB IMIONO HEJIOIYIIeHHS BHUKOPHCTaHHS
YKpaTHCbKUX 3aXMCHHKIB y TaK 3BaHHX «TpHOyHalax» W IHIIMX MMOKa30BUX
CYJIOBUX TIpOIecax.

23.08.2022 p. €Bpomnelicbkuii Cya 3 TpaB JIIOJUHHU, PO3TJISIHYBIIH
Yy TEpMIHOBOMY IOpPSIKY 1€ KJIONMOTaHHS YKPaiHCHKOTO Ypsily 3a3Ha4MB,
mo y cnpasi «OmniitHudenko nportu Pocii Ta Ykpainu» HuM Hagano Pocii
TEPMIiHOBI BKa3iBKM II0JI0 HEraifHoro 3a0es3redeHHs 3akpiruieHnX KoHBeH-
€0 TIpaB, 30KpeMa, NpaBa Ha MEAWYHY JOIIOMOTY, SIKE OXOIUIIOE Oyab-sKi
3aIUTH BiJ IMEHI YKpalHCBKMX BIMCHKOBOIIOJIOHEHHX, Y SKHX HaJlaHO
JOCTAaTHBO JOKa3iB IIONO CEPHO3HOTO Ta HEMHMHYYOI'O PH3MKY 3aBIaHHSI
HETONpaBHOI IKOAM iXxHiM ¢isnynid mimicHocTi (crarts 3 KonBenmii)
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Ta/abo mpaBy Ha xuTTA (cTarTa 2 KonBenuii). BiH Haronocus, mo HajaHi
Pociiicekiit ®enepanii BKa3iBKM MIOA0 YKPaiHCHKHX BiHCHKOBOIIOJIOHEHHX
NPOJIOBXYIOTh JisITH, Ta BKa3aB, II0 BOHM TaKOX 3aCTOCOBYIOTHCS
W y MibkmepxkaBHi cropaBi «VYkpaina mpotu Pocii (X)» 3a 3asBoro
Ne 11055/22 momo mopyIureHHs HpaB JTIOAWHU i 9ac ITOBHOMACIITAOHOTO
BTOprHeHHA. BomHowac, Oymo TepMmiHoBo mpoindopmoBano Kowmirer
MiHicTpiB Pagum €Bponn mono mporo pimenss. Kinbka pa3iB ykpaiHCEKHM
ypaaoM OyIIo ToIaHO JOTOBHEHHS 10 ITi€l 3asBH.

Bopgnouac, ypaxoByI0UH TPHBAIOUHil XapaKTep poCiichKol arpecii mpoTu
VYkpaiHu Ta YHCJICHHI MOPYUICHHs IpaB JIIOJMHHU, NP0 sIKI CTae BiOMO
y TIpolieci 3BUTbHEHHsI 3aXOIUICHUX TEPUTOPIH, YKPaTHCHKHUH ypsii MPOJOB-
JKyBaTHME TMOJANBIINKA 30ip /0Ka30BOi 0a3n 3 METOI0 HalpaBIICHHS
JIo €BPOIIEHCHKOTO CYY 3 TIPaB JIFOJUHH JOTOBHEHb IO ITi€T 3asIBH.

Y 3B’a3Ky 3 OUM 1 3 MeTOI 3a0e3nedyeHHS BEpXOBEHCTBAa IIpaBa
Ta KOJIEKTHBHOTO TapaHTyBaHHs IpaB i cBoOOX JroauHu y €Bpori, MiHic-
TEPCTBOM FOCTHUIIT YKpaiHH iHIMIHOBAHO MUTAHHS MO0 MiATPUMKH 1HITHMHA
KpaiHamu-wieHamn Paam €Bponm MiKaepaBHOI 3asBH YKpaiHHM HpOTH
Pocii 3a Ne 11055/22 mromo moBHOMacIITaOHOTO BTOPTHEHHS Ta MOXIIUBOCTI
MpUEAHAHHS OO CHpPaBU K TPETiX CTOpiH 3rigHO cTarti 36 KonBenmii.
Cranom Ha 21.02.2023 p. mo wi€i crpaBu y €BpoONeHchkOMY CyZi 3 TpaB
JIIO/IMHY BUSIBWJIM HaMip TIpUeIHATHCS 26 KpaiH i 1 HeypsiioBa opraHizariis.

17.02.2023 p. €Bpomnelicbkuii Cya 3 MpaB JIIOJUHU MOBIIOMUB YKpaiH-
ChKHH ypsa moa0 O00’€qHAaHHS OBOX MDKICPKABHHUX copaB «YKpaiHa
ta Hinepnanmu npotu Pocii» 3a 3asBamu NeNe 8019/16, 43800/14, 28525/20
(momo Mlonbacy) i «Ykpaina mpotu Pocii (X)» 3a 3asBoro Ne 11055/22
(11010 MOBHOMACIITaOHOTO BTOPTHEHHS) B OJIHE IPOBA/PKEHHs «YKpaiHa
ta Higepnanau npotu Pocii» 3a 3asBamu NeNe 8019/16, 43800/14, 28525/20
111055/22.

Bapro 3azHaunTh, mo craHoM Ha rpynaeHb 2022 p. y HpoOBapKCHHI
€BpOIEHCHKOTO CyAy 3 MpaB JIOAWHH NepedyBano 0mm3pko 8500 iHanBiLy-
AIBHUX 3a5B, SKi 0€3M0CePEIHBO TTOB’ sI3aHi 3 MOAISIMA HAa THMYAaCOBO OKYIIO-
BaHiii TepuTopii aBToHOMHOI pecnyoiniku Kpum i Jlonenpkoi Ta Jlyrancekoi
obnacTeit.

Pimennsm Bix 25.01.2023 p. €BponeiichKuii Cy/ 3 MpaB JTIOIUHE BU3HAB
YaCTKOBO MPHUHHATHOIO MiKIEpkaBHy crpaBy «YkpaiHa ta Hinepmanmu
npotu Pocii» 3a 3asBamu NeNe 8019/16, 43800/14, 28525/20, sika
CTOCYEThCSl IOJI Ha THUMYacOBO OKYNOBAaHUX TepHUTOPisX JloHerpKol
ta Jlyrancekoi oOnactel, nepeimoBIym 10 po3IIsAy CIpaBy MO CyTi. 3a pik
1o uporo, 26.01.2022 p., BigOynucs ycHI CiiyXaHHS LIOAO NPUHHSATHOCTI
3a3HaueHO] MDXKJIEp>)KaBHOI CIIpaBH.
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Hinepmanacekuii ypsi TPEACTaBISIB CBOIO IMO3UINIO y YaCTHHI iXHIX
ckapr 3a 3as1B010 Ne 28525/20 1010 30MTTS Maca)KMPCHKOTO JiTaKka KOMITaHil
Malaysia Airlines MH17.

€BponenchKUil CyJ 3 MpaB JIOAWHU BCTAHOBUB, IO YKPAiHCBKUN ypsif
HaJlaB JOCTaTHHO OOTPYHTOBAHMX OYEBUAHHUX JIOKA3iB SIK IMOBTOPIOBAHOCTI
nissHb 'y nopyineHHi KonBeHmii, Tak # odimifHOrO IXHBOTO TOJEpYBaHHS
3i croponu Biagu Pocii.

Cepen immoro, 25.01.2023 p. €BpomeichKkuii Cynq 3 MpaB JIOAWHU
BCTaHOBUB, IO TEPUTOPii HA CXOXi YKpaiHW, SKi 3aXOIUIEHI POCIHCEKUMHU
okynauiiiunmu cunamu 3 11.05.2014 p. Ta monaiimenmre go 26.01.2022 p.,
Oynau mim mpsMoro ropucaukiiero Pocii. BiH mocnaBcs Ha MNPHUCYTHICTH
Ha CXONi VYKpaiHH pOCIHCHKMX BiMCHKOBUX i3 KBiTHA 2014 p. poOKy
Ta IIUpOKOMAacIiTabHE pO3rOpTAaHHS pPOCIMCHKUX BIHCBHK Halimi3Himre
i3 cepras 2014 p. €Bporneiicbkuii ¢y 3 MpaB JIIOJMHU TaKOX YCTaHOBUB, 10
KpaiHa-BiIOBigad Maja BarOMH{ BIUTMB HAa BOEHHY CTpaTerito ii mapio-
HETKOBHX aJIMIHICTpaIliif; HamaBana 30poto i iHIIEe BiHCHKOBE CIOPSHKCHHS
UM aJMIiHICTPAIlisIM Yy BEIHKUX MacITadax i3 MoYaTKy IXHBOTO CTBOPCHHS
(tax 3Bani JI/IHP) # y momanbii MicsIi Ta poKd; IpOBOIIIA apTIIIEPIHCHKI
o0OCTpiny Ha 3alUT UX aIMIiHICTpaIliif; HaJlaBaia IMONITHIHY i €KOHOMIYHY
MiATPUMKY 3a3HAYCHUM OKYHALiiHNM YTBOPEHHSM.

IIlo crocyeTbesi CKapr HiAEPAAHICHKOTO ypsdy, €BpOMEHCHKUN CyI
3 MpaB JIIOAWHMA BCTAHOBHB, IO 30WMTTA Jitaka peiicy MH17 BigOymocs
MOBHICTIO Yy MeEXax TepuTopii, ska Oyjga 3axoIuieHa pPOCIHCHKUMHU
OKyNauifHUMK aJMiHiCTpalisMi. BiH TakoX yCTaHOBMB, IO KpOIITKE
KpUMiHaJIbHE PO3CIiAyBaHHSI 3a3HAYCHOIO IHIMAEHTY, sIKe BigOyJsocs
y paMKax MiKHapoaHOi crinbHOi ciimgoi rpymu («JIT»), 3HauHOIO MipotO
MPOSICHIIIO 0OCTaBUHH 30UTTS I[OTO JiTaka [2]. He Oymo komHUX CBiT4eHB
3ITKHEHb 3a BCTAHOBJICHHS KOHTPONIO Haj TEPUTOPIsIMH, SKIi Mallk
Oe3rnocepesHE BiAHOLICHHS /0 MiCLs 3alyCKy pakeTH YW MICIs MaiHHS
JmiTaka, MO JaBayio O MiACTaBH CTBEPDKYBATH, MIO MOJANBIINNA KOHTEKCT
XaoCy BHUKIIOYaB MOJXKJIMBICTH BCTAHOBICHHS TOYHOI fopuciukiii. Tomy
CKapry TMOBHICTIO MiANAAaI0Th Ml TEPUTOPIabHY IOpUCIUKIiI0 Pociiicbkol
deneparii.

OTxe, mepiie 3acijaHHs 1Mo cyTi cnpaBu «YKpaina npotu Pocii» momo
okynauii Kpumy, sike posmouanocst 13 rpyans 2023 p. B €BponelicbkomMy
cyni 3 mpaB JitoguHK [3] Mae cTaTH MOYaTKOM Ha HUIAXY JO0 FOPUIAMYHOTO
MiATBEpKeHHs TOoro, 1o Pociiickka @enepailisi BUUHIE Ta TOJEPYE
MOPYIIEHHS TIPaB JIIOJMHN Ha OKYTIOBAHUX TEPUTOPIsX.

Jlitepatypa:
1. Vkpaina VS pocis: ropuanaaa 6opotsba B €CIIJI 3a mputsarHeHHS
KpalHH-arpecopKH 10 BiIMOBITAIEHOCTI 3a OPYIIeHHs npaB jroanau. URL:
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3ABE3INEYEHHSA PEAJIIBALIL IPUHITATITY
HE3AJIEXKHOCTI ITIPOKYPOPIB HA HAINIOHAJIBHOMY
TA €BPOIIEVICHbKOMY PIBHAX

Kopniomenko Cepriii CepriiioBuu
acnipanm xageopu aOMIHICMPAMUBHO20, 20CHO0APCHKO20 NPABA
ma QiHanco80-eKOHOMIUHOT be3neKu
Cymcokuil Oepaicagnuil yHisepcumem
M. Cymu, Yrpaina

B ymoBax ChOTOJEHHS Ta CTPIMKOTO BIPOB3KEHHS 3aKOHOJABUMX
3MiH 3 METOI0 NPHIIBH/IICHHSA €BPOIHTErpalifHUX IPOLECciB B KpaiHi,
HOBOTO TOIITOBXY Ha0yBae pe)opMyBaHHS OpraHiB KPUMIHAIBHOI IOCTHIIT
Ta MPHUBEACHHS iX 0 €BPOIEHCHKHUX CTAHAAPTIB MiSUTBHOCTI.

SIKII0 TOBOPHUTH TPO TPABOBE MIATIPYHTA, B IUIOMY HUHIIIHS PeNaKIlis
3akony Ykpainm «IIpo mpokyparypy» BimoOpakae 3araJbHOEBPOIICHCHKI
3acajii Ta rapaHTii JisUTbHOCTI IPOKYPOPIB, Ma€ MEBHUM YUHOM c(hOPMOBaHI
3arajibHi HOHSTTS, MpoTe 0€3 OKPECIeHHs NPAaBOBUX MEXaHI3MIB IOCSTHEHHS
pe3yJbTarTiB.

B wactuni 1 cratti 3 3akony Ykpainu «IIpo mpokyparypy», cepen
IHIIUX 3acaj IisUIbHOCTI NPOKYpOpiB, BHM3HAUYEHO 3acajly He3aJeXHOCTI
K ICHyBaHHsS TapaHTili BiJi HE3aKOHHOTO MOJITHYHOTO, MAaTepiajJbHOrO
YH HIIOTO BIUIMBY Ha MPOKYpPOpa 3 METOIO MPUIHATTS HUM pillleHb.

B crarri 16 3akony Ykpaiaun «[Ipo mpokyparypy» NmpsMO BH3HAu€HO
YMHHUMH, SIKUMH 3a0€31eUy€ThCsl HE3aJIEKHICTh MTPOKYPOPIB, CEpex SKHUX:
0COONMBHUI TOPSAOK INPHU3HAUYEHHS HA I0Caay MPOKYypopa, 3BUIBHEHHS
3 Iocajy, MPUTATHEHHS 10 TUCHHILUTIHAPHOI BiAMIOBINATBHOCTI; 3MiHCHEHHS
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MIOBHOBa)XXE€Hb, Iepef0aYeHNX IpOLECyabHUM Ta IHIIMMH 3aKOHAMU;
3a00pOHa HE3aKOHHOTO BIUIMBY, THCKYy 4YM BTPyYaHHS Yy 3/1HCHEHHS
MIOBHOBa)XEHb NPOKYPOPa; YCTAHOBJIICHNH 3aKOHOM IIOPS/IOK (hiHAHCYBaHHS
Ta OpraHi3allifHOTO 3a0e3MeYeHHs MiIsTTBHOCTI IPOKYpPATypPH;HATCIKHIHA
piBEHb MaTepiambHOTO, COINIABHOTO Ta TICHCIHHOTO 3a0e3meueHHS
MPOKYpPOpIB; (yHKIIOHYBaHHS OPraHiB IPOKYPOPCHKOTO CAaMOBPSIYBaHHS;
BH3HAYCHI 3aKOHOM 3acobm 3abe3mneueHHs 0coOMCTOi Oe3meKkr MpoKypopa,
4IIeHiB ioro ciM’i, MaifHa, a TaKOXX iHIII 3aCO0H IX IMPaBOBOTO 3aXHUCTY.

B skocti mpaBoBoro 3aco0y pearyBaHHA NIPOKypopa Ha MOPYIICHHS
CBOE€T HE3aJEKHOCTI 3aKOHOJABElb HABOJUTH MOMIIUBICT 3BEPHEHHS
1o Pagu mpokypopiB YkpaiHu 3 BiAMOBIIHAM MOBIIOMIICHHSM, KA Ma€ HOro
POBTIISTHYTH Ta BXXKUTH HEOOX1THUX 3aXO0/IiB U yCYHEHHS 3arpo3Hu.

Cepen MexaHi3MiB TapJIaMEHTCHKOTO KOHTPOJIIO 33 JJOTPUMAaHHAM 3acajin
HE3aJICKHOCTI  TPOKypopiB  chopmMoBaHO 000B’s130k  ['eHepabHOTO
MIPOKypopa mOopoKy 1o 1 kBiTHS monaBaté 1o BepxoBHoi Pamm Ykpainu
3BIT, B SKOMY CepeJ IHIIOTO TaKOX Mae OYTH BimOOpa)KEHO KUTBKICTh
MOBIZIOMJICHb TIPO 3arpo3y HE3aIeXHOCTI MIPOKypopa, M0 HaIXOIWIN
1o Pamu mpoxypopiB Ykpainu, Ta iHopMariiro mpo pe3ynbTaTh iX po3risiay
(m. 3 u. 1 cT. 6 3akonHy Ykpainu «IIpo mpoKkyparypy»).

UYactunoto 3 crarti 17 3akony VYkpainm «IIpo mpokypatypy» mnepen-
0ayeHo, 110 MiJ] Yac 3/1iHCHEHHS TOBHOBaXEHbB, TPOKYPOPH € HE3aIE)KHUMH,
CaMOCTIHHO TPUHMAIOTh PILICHHS TPO TOPSJOK 3IIHCHEHHS TaKHX
MOBHOB&)XEHb, KEPYIOUHCh IPU [bOMY IOJIOKEHHSMH 3aKOHY, & TaKOXK
3000B’s13aH1 BUKOHYBATH JIUILIE TaKi BKa31BKH ITPOKYPOpPa BUILOTO PiBHS, L0
Oynn HajaHi 3 JOTPUMaHHSIM BHMOT 3aKOHY.

VY nynkri 23 BucHoBky Ne 13 (2018) KoHcynpraTuBHOI paan €Bpormei-
cekux npokypopiB (KPEII) nependadeno, mo micis MpoKypopa € CKIIaIHOI0
1 BHMOITIMBOIO: BOHa BHMara€ INpogecioHaNi3My, XapakTepy, MY>KHOCTI,
piBHOBarm Ta pimydocti. BoJomiHHS LUMH SKOCTSIMH IIOBHHHO OyTH
BHU3HAYAIBHAM KPHUTEPieM AK PU HAOOPi MPOKYpPOPIB, TaK i MPOTATOM BCi€i
ixHp0i Kap’epu. [Ipomec ropuaMYHOI OCBiTH, BimOip KaHAWAATIB Ta IMiArO-
TOBKa Ka/IpiB MOBHHHI MaTH Ha MeTi 3a0e3MeYuTH JOTPUMaHHS TaKUX
kputepiiB. OmHaK 11i 0COOMCTI MOTPEOH HE € JOCTATHIMU IS 3a0e3MeUeHHS
He3aIeKHOCTI NpoKypopiB. Craryc i HE3aJeXKHICTh MPOKYPOPIB MOBHHHI
OyTH 4iTKO BCTaHOBJIEHI i TapaHTOBaHi 3aKOHOM [2].

Konrenmiero kepiBHuX mnpuHiumiB gissibHOCTI KPEIl  BH3HAaYeHO
HE3AIEKHICTh SK BIJCYTHICTb HE3aKOHHOTO BTPYYaHHS Yy BUKOHAHHS
000B’s13KiB 3 METOIO 3a0e3NeUeHHS TIOBHOTO JIOTPUMAaHHS Ta 3aCTOCYBaHHS
3aKOHY Ta IPHUHIMITY BEPXOBEHCTBA IIPaBa, 1 II0 BOHM TaKOX HE ITOBHHHI
3a3HaBaTH Oy/b-SKOTO TOJIITHYHOTO THCKY 200 HE3aKOHHOTO BIUIMBY OYyab-
SIKOTO XapaKTepy.
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VY KoHTposibHOMY MNEperiKy NMUTaHb Ul OLHKM JOTPUMaHHS BEPXO-
BEHCTBA IIpaBa, NpuiHATOMY BeHneriancekoio kowmiciero 11-12 Gepesns
2016 poky, po3poOJIeHOMY 3 METOK 3°sICYBaHHS BEPXOBEHCTBA IpaBa
B KOHKPETHO B3ATill AepkaBi, OCHOBHHMH NHTAaHHSIMH, SKi IiJUIATalOTh
3’sICyBaHHIO, € «UM Mae MPOKypaTypa JOCTATHIO CAMOCTIHHICTh B CTPYKTYpi
nepxaBu?» Ta «Um TpyHTYIOTBCS ii Iil Ha 3aKOHI, a HE Ha TONITHYHIN
HIECTIPIMOBAHOCTI?».

Sk 3aci6 3abe3meuenHs HeszanexHOCTI mpokypopie KPEIl mependauae
CTBOPEHHA UITKMX MEXaHI3MIB IMIOAO TOpPYIIEHHS KPUMiHAJIBHUX abo
JCLUITTIHAPHUX POBA/IKEHb CTOCOBHO TIPOKYPOPIB.

B 3akoni Ykpainu «[Ipo mpokypaTypy» BH3HAu€HO BUKIIOYHMH Mij-
CTaBW NPUTATHEHHS IPOKYPOPIB 1O TUCHHUIUTIHAPHOI BiJIIOBiIAIBHOCTI,
MpOTE NEPIIHA MyHKT cepeay HuX (HEBUKOHAHHS UM HEHaJIe)KHE BUKOHAHHS
CBOiX CIIy’)KOOBHX OOOB’S3KIB), SIKMH HE MICTUTH KOHKPETHOTO IEpeNiKy
MOPYIIEHb, 3AEOUIBIION0 BHKOPHUCTOBYETHCS TUCLUILTIHADHAM OPIaHOM
i Moe OyTH 3aCTOCOBaHHUH 0 OYAb-IKOTO 3 IIPOKYPOPIB, IO, B CBOIO YEPTy,
€ TIepeTyMOBOIO (DOPMYBaHHS MOXIIUBOCTI iIHCTUTYIIIITHOTO BILTUBY.

Bomnodac mo36aBieHHs NMpoKypopa eheKTHBHUX 3ac00iB OCKap KEHHS
JUCLUITTIHAPHUX CTATHEHb POOUTH HOTO CIyXHSHHUM 0 IOpaJ KepiBHUILTBA.
VYV npoMy pasi HamaHHS PEeKOMEHJAIA BHIECTOSIIOI TOCAIOBOI0 0CO00I0
HE € TIOPYIICHHM, aJie € TPOSIBOM CyOOpIHHAIifHOTO THCKY [3, ¢. 31-32].

Came Takuii BUJ NPHUXOBAHOTO HAa 3aKOHOAABYOMY DiBHI BIUIUBY Ta
MOPYIICHHS TNPUHIKAIY HE3AJICKHOCTI Mae Micle 1 B HaIIi aepikasi,
OcKinbkH yacTuHOIO 1 crarti 27 Kozmekcy agMiHICTPaTUBHOTO CYJOYMHCTBA
VYkpaiHu mnepeadadeHo BHUKIIOYHY MiJCYIHICTh aJAMIHICTPaTHBHUX CIpaB
PO OCKapXXEHHsI aKTiB, Iiii YW OE3MisNIBHOCTI OpraHy, WO 3/AiHCHIOE
JUCLUITTIHAPHE MPOBAPKEHHS 11010 TIPOKYPOPIB 32 OKPYKHUM aJMiHICTpa-
TUBHHUM CYyJIOM, TEPUTOpiaJIbHa IOPUCAUKILS SKOTO MOIINPIOETHCS HA MIiCTO
Kwuis [4].

HaTomicTs, 3 MOMeHTy mpuiHATTS 3akoHy Ykpainu «Ilpo mikBimariro
OxpyXHOTO aaMiHICTpaTHBHOTO cyay Micta KmeBa Ta yTtBOpenHs Kwuis-
CBKOT'O MICBKOTO OKPYXHOTO ajMiHicTpaTuBHOro cyay» 13.12.2023 dak-
THUYHO Ha JIEP)KaBHOMY PiBHI «3aMOPOKEHa» MOXKIHBICTh OCKapKEHHS He3a-
KOHHOTO MPUTATHEHHS [0 AMCIMIUTIHAPHOI BiAMOBIJAIBHOCTI, OCKUIBKH
crarTero 3 nporo 3akoHy nepeadaueHo rnepeaady Beix crnpas 10 KuiBcbkoro
OKPYXKHOT'O aJJMiHICTPaTUBHOT'O Cy]ly 3 HOAAIBLION NepeJayuero Mmicis CTBO-
pents KuiBChbKOMy MiCEKOMY OKPYXKHOMY aMiHiCTpaTHBHOMY cyay [5].

CraHoM Ha JIeHb IPUHHATTS 3a3HAYEHOTO BHINE 3aKOHY Y NMPOBaJUKEHHI
Oxpy>xHOro aaMiHicTpaTuBHOro cyay M. Kuesa nepedysano 304627 crpas,
3 skux 328118 3 He3akiHYCHHUM INPOBADKCHHSAM Yy TOMY YHCII IIOAO
OCKap KCHHS PIlIeHb OpTaHy, IO 3AIHCHIOE TUCHUILTIHAPHE MPOBAKCHHS
mono mpokypopiB. Ilepemada cmpaB 3 JIKBIZOBAaHOTO 1O TaK 3BAaHOTO
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«TPaH3UTHOTO» CYIOBOTO OpraHy BinOyBaeThcs o 100—150 cnpaB Ha neHb,
o (akTHYHO YHEMOJKIIMBIIIOE 1X HAJIC)KHUH PO3IIIA] Y PO3YMHI CTPOKH Ta
CTaHOBUTH CyTTeBe mnopymieHHs npuHounie KPETI, 3o0kpema rapanriit
HE3AJIeKHOCTI BiJl CYOOPIUHAIIITHOTO THCKY.

B mynkti 10 Pexomennanii Komitery Minictpis PE (2000) 19 nepenba-
YEHO 3aCTEPEeXKCHHs MO0 HE3aKOHHOTO BiJIOMYOrO BIUIMBY Ha NPUHHSATTS
pilleHb MPOKYpOpPOM Ta BH3HAYEHO, IO KOXKEH IPOKYypOp Mae IIpaBo
BUMAaraty, Imo0 poO3MOpAMKEHHS, SKi HOMY [MaloThCs, OyiM BHKIAACHI
B MMUCHMOBIH opmi. SKIIO BiH BBaXKae, M0 PO3HOPSIHKEHHS SIKOIOCH MipOIo
HE3aKOHHI abo cymepedaTh CYMIIIHHIO, HEOOXIAHO MPOBECTH BiANOBIIHY
BHYTPIIIHIO MPOLIEAYPY, KA MOXKe MPU3BECTHU 10 3aMiHK MPOoKypopa [6].

VY mynkti 87 3Bity Benemiancbkoi komicii Bix 2010 poky («Cmyx06a
oOBMHYBayiB») BKa3aHO, IO MPOKypopaM BapTo 3a0e3NeyuTH 3MOTry
OCKap)KUTH JTUCLUIUTIHAPHI CaHKILIi B CyAi, a B IMyHKTI 59 BU3Ha4YeHO, IO
Oynp-sKa BKa3iBKa, CIIPIMOBaHA Ha 3MiHY MMO3UIII] MiIErIoro 0OBUHYBava,
Mae OyTm OOIpyHTOBaHa, y pa3i MiNTBEp/PKEHHS TOTrO, IO BKa3iBKa
€ He3aKOHHOI0, CYJl UM HEe3aJICKHUN opraH, moxiOHmit 1o Pagn oOBHHYBadiB,
MAaIOTh MPUHMATH PillIeHHs 100 3aKOHHOCTI BKa31BKH.

He 3Baxkatoun Ha (opMaibHe 3aTBEpIKEHHS B AIIOYOMY YKPaiHCEKOMY
3aKOHOJABCTBI IOJNIOKEHHS Tpo po3risin Pamoro mpokypopiB Ykpainu
3BEpHEHb Ta IHIIMX MOBIJOMIIEHb MPO 3arpo3y HE3alIe)KHOCTI MPOKYPOpPIiB
(mynkt 4.1 Tlomoxennst [Ipo pamy mpokypopiB Ykpaiau) [7], Oymb-skux
JUEBUX MEXaHI3MIB pearyBaHHs Ha Taki MOpYyIIeHHsS 4u (opMyBaHHS
BIZIKPUTOTO PEECTPY 3BEPHEHb NPOKYPOPIB 3 MOXKIHUBICTIO MyOJIIYHOTO
Jmoctyny He nependadeno. He cimig Takox 3a0yBatu, 1o cepen 13 uieHis
Pagn npokypopiB VYkpaiHn sume 2 He € JIIOYMMH  IIPOKYPOpPaMH,
MOBHOBa)XEHHS SIKMX HE MPU3YIHHEHI, 10 caMe cO00I0 CTaBUTH MiJl CyMHIB
HasIBHICTh 00 €KTHBHOCTI MPUIHATTS HUMH pimeHs (myHKT 3.1 TTomoxeHnHs
PO pajy MPOKypopiB YKpainm).

Ha nportuBary ykpaiHCBKiii Mojemi B 3araJbHOEBPONEHUCHKINH cHCTeMi
OpraHiB MPOKypaTypH BaXXIIUBY POJIb Y BUPOOJCHHI CTAaHIAPTIB IisSUTBHOCTI
BiZIIrpatoTh MIOpiuHI KoH(epeHuii ['eHepanbHUX NPOKYpoOpiB E€BpornH,
ski B oriHkax Ilapmamentchkoi Acambiei PE BHCTymawTh €KCHEPTHOIO
pamoro 1 IIMPOKHMM CreliaiizoBaHiuM (OPYMOM IS AHUCKYCiH, 10 Mae
BEJIMYE3HUH MOTEHIIaNl JJIsl BUCYBaHHS 1 PO3IIISAY NMPONO3MWINHA, HaJaHHS
MopaJi, MOPIBHSAHHS HAIIOHAJBHUX YMOB 1 BUSBJICHHS HAHOLIBII I[IHHOTO
JIOCBiy (DYHKIIOHYBaHHSI MPOKYpaTyp 3 METOI CIpUSHHSA 3ycHusiM PE
y it cdepi [8].

Pestomyloun BUIlleHaBelEeHE, MOXHA CKa3aTH, [0 B IJIOMY HalliOHAJb-
HUM 3aKOHOJABCTBOM  3aKpiIUIEHI OCHOBHI BHMOTH  €BPONEHCHKHX
CTaHIApTiB B cdepi HE3aIeKHOCTI MPOKYPOpiB, MpoTe cmocodu ix
JNOCSTHEHHS Ta MEXaHI3MH pearyBaHHS Ha IOPYIUCHHS MOTPeOyIOTh
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JIOZIATKOBOTO IIPABOBOT'O BPET'YJIIOBAHHS YiTKUMU HEJBO3HAYHUMH HOPMAaMH.
HesanexxHicTs NMpOKypOpiB NMOBMHHA ITIATPUMYBATHCS AEPKaBOlO, 1 came
Jlep)kaBa Ma€ JKOPCTKO pearyBaTH Ha MOpPYIISHHS TaKMX TapaHTiH,
3a0e3meuyBaTy eeKTUBHUH 3aci0 IMeperysiHy pillleHb BiTHOCHO MPOKYPOPIB.
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JIESIKI TPOBJEMM BE3JISJIBHOCTI CY 1Y
3 MATAHDb IHTEJEKTYAJILHOI BIACHOCTI Y ITIOPIBHSIHHI
3 MOJAIBHUMMU CYJIAMHU KPAIH €BPOIENICBKOIO COIO3Y

JlorenHenko Mukosa IBanHoBHY
KaHOuoam 1opuoudHUX HayK, OOyeHm,
BUKIAOAY 8I0OKPEMIEHO20 CIPYKIMYPHO20 NiOpO30iny
«Pomencoruil konedoe Kuiscbkoeo HayioHaibHo20
EKOHOMIYHO20 YHIGepcumemy»

M. Pomnu, Yxpaina

CauaiBon Baaguciaapa FOpiiBHa
cmyoenmia 4 Kypcy 6i00KpemMaeH020 CIMpPYKMYypHO20 RiOpo30iLy
«Pomencoruii koneooc Kuiscbkoco Hayionanbhoco
EKOHOMIYHO20 YHIGepcumemy»
M. Pomnu, Yxpaina

CymoBa cucreMa Ta TPOMAJICHKICTE YKpaiHM TIHOOKO 3aHEIOKOE€HA
Oe3misibHICTIO Buioro cyay 3 mnHTaHb 1HTEIEKTYaabHOI BIIACHOCTI
Ha TepuTopii Hamoi aepxaBu. s Toro, o0 BU3HAYMTH MPUYUHY TAKOTO
3aCTOI0 BapTO PO3MNISHYTH BCEOIYHO I MHUTAHHs, a OCOOJHBO IiSUTBHICTH
Noi0HUX YCTAaHOB Ha TEPUTOPIsX Aepikas €Bponelicbkoro Coro3y.

Bimnmosimao nmo crarti 54 Koucturymii  YkpaiHuw, rpomaasHam
rapaHTyeTbCsl CBOOOJAa TBOPYOCTI B JIITEpaTypHid, XYHOXKHIH, HayKOBii
1 TexHIUHIM c¢epax, a TAKOXK 3aXUCT IXHIX MNpaB Ha IHTENCKTyaJbHY
BJIACHICTh, aBTOPCBKI IIpaBa Ta IHTEPECH, SKi BHHHUKAIOTH Yy 3B SI3KY
i3 pI3HUMHM acHeKTaMH iHTENeKTyaJIbHOI JisutbHOCTI. KokeH rpomansHuH
Ma€ TpaBO HA PE3yJIbTATH CBOE] TBOPUOi MiSUTBHOCTI, 1 HIXTO HE MOXeE
BUKOPHCTOBYBAaTH a00 TOIIMPIOBAaTH iX 0e3 HOro 3roau, 3a BUHATKAMH,
BU3HAUYEHUMH 3aKOHOM [1].

[MutaHHs IHTEJIEKTyalbHOI BJIACHOCTI B YKpaiHi LIKaBUTh 0aratbox
HayKoBLIB, Takux sk [lerpumak M. f1., Hlynsko M. I'., KopHosenxko C. B.
Ta 1HIII.

Bummit cyn i3 mMTaHb IHTENEKTYalbHOI BJIACHOCTI, (OPMaIILHO
cTBOpenuit y BepecHi 2017 poky, € crenianizoBanuM cyaoM. Moro mera —
CHeLiaJli30BaHUi 3aXUCT TIpaBa IHTENEKTyaJbHOI BIIACHOCTI i dac
npouecyanbHoi  gisibHOCTi.  [IpaBoBe  perynmoBaHHS  LBOTO  Cydy
Bu3HauyaeTbcs KoHctuTymiero, 3akoHom VYkpainnm «IIpo cymoycrtpiii Ta
CTaTyC CyAMiB», Ta IHIIMMH HOPMAaTHBHO-TIPABOBHMH JIOKYMEHTAaMH, aie
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Hapasi BiICYTHIH JOKyMEHT, II0 peryjroBaB OM MpOLELypy 3aXHCTy IpaBa
IHTEJIEKTYyaIbHOI BIACHOCTI B YKpaiHi.

BinmoBimHO, UIA HAIOi KpaiHW HEOOXITHO PO3IIMPIOBATH Ta BIIOCKO-
HaJllOBaTH cHUCTeMY (YHKIIOHYBaHHS NbOTO Cyay. be3 HasBHOCTI KOH-
KPETHOTO 3aKOHOJABYOTO aKTy, IO CTOCYEThCS JAHOTO CYJOBOTO OpTaHy
HEMO>KJIMBO BU3HAYUTHU JIOKJIAJHE PETYIIOBAHHS IIPOIECy HOro IisuIbHOCTI,
MIPaBOBUII CTaTyC, a TAKOXK (PYHKIIi1, 3aBIaHHS Ta IIOBHOBAXECHHS CYIB.

CrpaBu mpo 3axHCT MpaB IHTENEKTyalbHOI BIACHOCTI Hapasi BHpIIIy-
IOTBCS B YKpaiHi CyAaMHu, KOTpl PO3IIBINAIOTh MHBUIBHI, TOCHONApPCHKi
Ta aJMiHICTPATUBHI CIIPABH.

SIKII0 TOBOPHUTH TPO 3apyOiKHUN MOCBIN y cdepi 3axucTy mpaBa iHTe-
JIEKTyaJbHOI BJIACHOCTI, TO BapTO 3a3HAYMTH, IO CYAOBI YCTAHOBH, SKi
PO3IIISIAIOTh TaKi NMHUTAHHS BXKE ICHYIOTh Ha TepHTOpil OaraTbox €Bpo-
nmeichKIX KpaiH, Takux sk: [lomemia, JIutea, ®paniis, Acrpist, HimeuunHa,
[IBefinapis, TomIo.

3aranom, OZHAM i3 TEpIIUX CIEHiaTi30BaHUX CYHAiB BBaxkaloTb Deme-
panpHUil mateHTHU# cyn Himewuwnwn, mo OyB ctBopeHmid y 1961 pori.
Jamnit @enepanbHuil cyx po3risaae CIpaBy y MEpPIIiil iHCTaHIII, IO X 10
amerAniitHo1 iHCcTaHIii, e mpaBo HagaHo dexgeparbHOMY BEpXOBHOMY CYAY.

Amnaimi3 mokasye, mo ckian DenepaabHOTO MATEHTHOTO CyAy Hallidye
6mu3bko 120 CyamiB, AIKMX MPU3HAYAKOTH JOBIUHO. IX He MOXYTh BijCTO-
POHUTH BiJ BHKOHAaHHS OOOB’S3KIB, a TaKOX HE MOXYTh IEPEBECTH [0
IHILIOTO CY/LY, SIKIIO Lie He OYyJI0 MOro/pkeHo 3 HuMu ocobucro. IlopiBHIor0UN
kBamidikaniiiai BuMorn 1o nomiOHux cyaniB Himewunnu Tta VYikpainw,
MOXKHa KOHCTaTyBaTW HAcTymHHH (akT, 110, Ha BiAMIHY BiJ yKpaiH-
CBKHX,yIaTeHTHUX HIMEIBKHUX CyJlaX MOXYTb MPAIIOBaTH HE JIMIIE IOPUCTH,
a ¥ creniaicTy y MpupoAHUYiil ab0 TeXHIUHIHM rady3sx i HAHMEHYIOThCS TaKk
3BaHMMHM IIaTCHTO3HABISAMHU. Taka mpakThka IOKas3aja JOCHTh BHCOKHI
pe3ynbrar mo OakaHO BpaxyBaTH Y MIJATOTOBII KBaJi(iKalifHUX BUMOT
CYIIiB CyZIy 3 TUTaHb 3aXHCTY MPaB iHTEIEKTYAIbHOI BIACHOCTI B YKpaiHi.

HactynmHa kpaina mocmimkeHHs nanoro muTanHs — @panmigs. Komexc
IHTCJICKTYalbHOT BJIACHOCTI Ifi€fKpaiHM 3a3Hadae: ocoba Mae MpaBO Ha
3aXHCT OYy/b-SKOTO YHIKAJILHOTO BUHAXO/1Y, aBTOPOM SIKOTO 1isl 0€00a €.

3a3Buyail crnpaBM Iii€i Kateropii posrisjae cyja BHIOT 1HCTaHII,
Bimomuii sik Tribunal de Grande Instance. Jlessiki mUTaHHS 1HTEIEKTYaIbHOT
BJIACHOCTI MOXYTh PO3IJIIIATUCS Y CylaX HWKYMX IHCTaHLIM, HaNpUKIad,
[Tapu3bkoMy OKpY>KHOMY CyJi, Taki $IK TaTeHTHI cropu. BaxiuBo
BIZI3HAYMTH, IIO CYINEPEYKH MIOAO0 IMOpYLIEHb IpaB iHTEJIEKTYyaJbHOT
BJIACHOCTI MOXYTh PO3IVISIAATHUCS 3aJ€XKHO BiJ Micus 3aBHaHoi mIKoau abo
MICI peecTpamii BigmoBigada, mpo mio 3a3HayeHo B Kojekci 3 muTaHb
iHTeNneKTyanbHO1 BiacHOCTI PpaHiii. 3 TOYKH 30py aBTOPIiB Taka MpaKTHUKa
Oyra O mouiiapHA IPHU IMPOLECYaThbHOMY PO3TISAL CyMy i B YKpaiHi.
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Posrnspatoun mpaktuky kpain €Bponedicbkkoro Coro3y 3 NHTaHb
JUSUIBHOCTI  CYZIB 3axHCTy IIpaBa IHTEJEKTYaJbHOI BIACHOCTI MOXKHA
3BepHyTH yBary Ha ®expepanpuuii narentHuid cyn IlIBeiinapii skuit
(dyrakmionye 6mu3pko 11 pokis. Leit cyn Mae BUKITFOUHY FOPUCIUKINIO TIOI0
IUBUIBHAX CIIPaB, MOB’S3aHMH 3 MOPYNICHHSIM IAaTEeHTHHUX mpaB. Lle mMoke
BKJIIIOYaTH B ce0€ NWTAaHHS aBTOPCHKMX IIpaB, IATCHTIB, TOPTOBEIbHHUX
MapoK, Au3aifHy 1 Tak pgami. PimeHHs IbOTO CyIZy MOXHA OCKapXHTH
y @enepansHoMy naTeHTHOMY cyi Kondenepamii LlBetinapii.

Posrnspatoun gany ropucaukiiro y IIBeiimapii cimig 3BepHYTH yBary Immo
Cyl He BH3HAYa€ TOYHY KiIbKiCTh cyamiB. Voro ocoGoBmii cKian
CKJIaZIa€ThCsl 3 JBOX MOCTIMHUX Ta JOCTaTHBOI KITBKOCTI HEHNOCTIHHHX
CyJJiB, sSIKI YIOBHOB&KEHI Ha IpoOIleCyalbHe BUMHEHHS CYIOBHX CIIPaB.
JlociimKeHHs TIOKa3ye, 110 iICHYIOTh IIEBHI BUMOTH /IO CY/IBCHKOTO CKIIaTy
®denepanbHOTo MATEHTHOTO CYIy. 30KpeMa, BOHH HE MOXYTb OyTH WICHaMHU
Ddenepanbroro cyny, Penepanbroi paau i Denepansaux 360pis [4, €. 151].

Bnacue, B YkpaiHi nmogiOnuii cyx MaeOyTH 3alpoBaKEHUM JJIsI CKOPO-
YeHHS BCEOIYHOTO BUKOPUCTAHHS 00’ €KTIB IHTENEKTYyalIbHOI BIACHOCTI. AJie
HEMOXIIMBO Ha CHOTOJHI MPOTHO3YBATH HACKIIBKH IIBHAKO Lel cynx Oyxe
BHKOHYBATH IIPOIECYaNIbHI Jii y HamIii 1epKasi.

JlocTaTHRO MOMIMPEHOI0 ITYMKOK BiTHOCHO AISTBHOCTI CyAy 3 HHTaHBb
IHTEJIEKTYa IbHOT BIACHOCTI € T€, II0 HOTO MpoIlecyalbHa TisUTbHICTh MOTJIA
0 posmoyaTHcs SK MOXHA CKoOpimie 1 Uit IbOro He O0OOB’SI3KOBO
3aCTOCOBYBaHHS pedopMyBaHHS CyA0BOI cucTemMu Ykpainu. Ile moxe
3a0e3Me4nTH MI€BUH IMMOYATOK IISUTBHOCTI LIBOTO CyIy NPH HPaKTHYHOMY
PO3IIIsIL CIIpaB MO 3aXUCTY NpaBa iHTEIEeKTYalbHOI BIIACHOCTI KITIEHTA.

Takuili TOPIBHAIBHUI aHANi3 MOXKHA POOMTH 1 TO IISUIBHOCTI CYIIiB
iHImMX KpaiH. Ha 1yMKy aBTOpiB, BHKOPHCTaHHS YYXKOIIHTEJIEKTYyaJbHOT
BJIACHOCTI Ma€ HECTH 3a CO0O0 BIiAIOBITANBHICTE, TaK SK BiJICOTOK JIOJCH,
SKI BTpPAaTWJIM CBOENPAaBO Ha O0O’€KTH IHTENEKTYaJIbHOI BJIACHOCTI €
JIOCTATHHO BarOMHM. 3BEpTAI0UM yBaryHa BiIOBiJAIBHICTH 0Ci0 3a mOIiOHI
MIPaBONIOPYIICHHS [ep)KaBa TOBHMHHA PO3BUBATH CIEIiabHY iHCTUTYIIIIO,
sika 3a0e3neyyBaTUMe 3aXHCT NPaBa Ha IHTEJIEKTyaJlbHY BIACHICTb.

€Bporelichbka MpakTUKa HAroJoUIye, 110 peOpMyBaHHS 1IbOTO 3aXUCTY
Yy CyIOBOMY IMOpPSAKY IMOBHHHI IPOBOJWTH CYAOBI YCTaHOBH JCKIIBKOX
IHCTaHIII{, a BIIIOBITHO 1 KBaJTi(hiKaI[iiiHi BUMOTH J0 CY/JIB MOBHHHI MaTH
0COOJTUBHIT XapakTep.

Amnanizyroun npoOiemu 0e3misiIbHOCTI CyAy 3 NMUTaHb IHTEJEKTYaJbHOT
BJIACHOCTI y BIiONOBITHOCTI 10 BuUMOr €Bpomelickkoro Cor3y MO)KHa
3pOOHTH BHCHOBOK, IO Y OaraThOX €BPOIEHCHKUX KpalHaX TaKi yCTaHOBH
BXKE CTBOPEHI 1 OCUTH yCHIIIHO (YHKIIOHYIOTh. [[yis1 yKpaiHChKOi Cym0oBOT
cucreMu OyIo 6 Iyke TOIITEHIM MPOJIOBKHUTH (OPMYBAHHS CY/IiB 3 TUTaHb
IHTEeNeKTyalbHOI BIACHOCTi, a TaKOX, IO € HEeMaJo BaXKIMBHM (aKTOM,

356



chopMyBaTH HOPMATUBHO-PETYJIATHBHI JOKYMEHTH, BpaxyBaBIOU SK
MpoIeCcyallbHY QisUTBHICT TaK 1 KBai(hikaliiiHi BAMOTH JI0 CyIIB.
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MPOBJIEMM PEAJII3ALIT MOJIOKEHDB IYHKTY 3 CTATTI 106
3AKOHY YKPATHM «IIPO CYJOYCTPIN I CTATYC CYJ/IIB»

MuTtpodanos Irop IBanoBHY
O0OKMOp 10pUOUYHUX HAYK, npoghecop,
npoghecop kagedpu QynoamenmanvHux i 2aiy3e6uUx OPUOUYHUX HAVK
Kpemenuyyvruii nayionanvruil ynisepcumem
imeni Muxaiina Ocmpozepadcvkoco
M. Kpemenuyx, Yrpaina

Bumoru 10 sikocTed Cyaji 3 TOYKH 30py €THKH, MaciiTal MOpyLIeHsb, sIKi
MOXYTh KBaJlipiKyBaTHCS SIK BYMHEHI MPOTH HOPM MOpaji, pearyBaHHS
OpraHiB JIep>KaBHOI BJIAagy HA IOBEHIHKOBI aKTH, IO BiIXWISIOTBCS BiJ
eTMYHUX CTaH/AApTiB, INOCTIHHE Ta IOBCIOJHE 3MIIHEHHS ETHYHUX 3acaj
y cucTeMi IpUHIHIIB MPOodeciiiHOl MIsITBHOCTI CYANlIB y CY9acHHMX yMOBaX
YMOJITMBIIOIOTh CKJIQJICHHS 3arajJbHOr0 BPaXXEHHS IIPO «BHYTPILIHIH
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BUTJISI», CYTHICHI XapaKTEpUCTUKN KOHKPETHOI cy0Boi cuctemu. Juciumn-
JMiHapHA BiONOBIJANBHICTh CYJIMIB, SK CKIQJ0Ba MiA3BITHOCTI CyIi,
MOKJIMKaHa CHPUSTH HAJEKHOMY BHKOHAHHIO CYJUIIMH CBOIX MpogeciiHux
000B’s3kiB. KoxHUi BmpaBi BimpearyBaTH Ha CYINIBCHKE CBaBULIA Ta
MOPYILEHHS CYISIMU CTAaHIAPTIB 0OpoUecHOCTI Ta npodeciiitoi etuku [1].

Tax, y 2022 poui no Bumoi panu mpaBocyans Hamidnum 3263 ckapru
o0 moBeAiHku cyaniB, y 2021 pomi — 10044 takux ckapr (3 HHX
2968 ckapr micins HaOpaHHS dYMHHOCTI 3akoHOM «IIpo BHECEHHS 3MiH
JI0 IESKHX 3aKOHOJABYMX aKTiB YKpaiHW MO0 MOPSAKY oOpaHHA (TpH3HA-
YeHHs) Ha Tocagu 4WieHiB Bumoi paam mnpaBocynas Ta IisUIbHOCTI
JUCLUILTIHAPHUX 1HCIEKTOpiB Bumoi paau npaBocyans»). [Ipu npomy Hamu
BiIMIYA€ThCS HEACHICTH y  BU3HAUCHHI TIJNCTaBH  JMUCIHMIDTIHAPHOI
BiJIOBITAJILHOCTI CY//i 3a MOPYIICHHS CYATIBCHKOI €THKH: 3a 1[0 CaMe BiH
mijuisirae  TUCUUILTIHAPHOMY TIEPECHTiyBaHHIO U aJeKBaTHO BYHHEHOMY
nokapanuo. OgHak 1e i € mpobiema BiAUIyKyBaHOi (OPMYIIH AWCIMILTI-
HapHOTO JenikTy cyani. Taka dopmyia 3akpimiena B 1.3 cratti 106 3akoHy
VYxpainn «IIpo cymoycTpiif 1 cTaTryc cynmiB», aje CIHpaeTbcs Ha JAEB’SITh
OIIIHOYHUX MOHATH: 1) MOBEeAiHKA, IO TOPOYMTH 3BaHHA CYJMi; 2) IMOBe-
IiHKa, [0 TIiJpPUBAa€ AaBTOPUTET NPABOCYALS; 3) MOpaib; 4) 4eCHIiCTb;
5) HemiAKyNHICTB; 6) BIAMOBIAHICTS CIIOCOOY KHUTTA CyIuIi HOTO CTarycy;
7) HOPMH CYITIBCHKOT €THKH;, 8) CTaHIApTH MOBEMIHKH, SKi 3a0e3MeUyIoTh
CyCIIBHY MOBIpY 10 Cydy; 9) IpOsiB HEMOBAark 10 YYaCHUKIB CyIOBOTO
nporecy [2, ¢. 142-149].

Pa3om i3 THM ceprieBHHOIO (DOpMYITU MUCIUILTIHAPHOT BiIOBITATBLHOCTI
cymaiB 3a 1. 3 cr. 106 3akony Ykpainu «IIpo cymoyctpiii i cTatyc CyiiB»
ciyrye (OpMYJIIOBaHHS «HOMYIIEHHS CYAJCI0 IMOBEIIHKH, IO IMOPOYHUTH
3BaHHS CyAJli a0 MiJpHBae aBTOPHUTET NPaBOCYAJS, 30KpeMa B ITUTAHHIX
JIOTPUMaHHS HOPM CyIIIiBCBKOI eTukm». [Hakme Kaxydw, JeTalbHO
MIPOTIOHY€ETHCS NPUTATYBATH CYAIIO JI0 AUCIMIUIIHAPHOI, TOOTO IOPHIMIHOT
3a CBOEI0 TPHUPOJIOI0, BiAMOBIMANBHOCTI 32 BUMHCHHSI BHHSATKOBO €THIHOTO
(aeropuangroro) mpoctynky. Came tomy B Kopmekci cynmiBChKoi eTHKH
3a(ikcoBaHO, IO MOPYUICHHS MPaBWJI €THYHOI IOBEIIHKH, BCTAHOBJICHUX
M Kozekcom, He MOXKYTh CaMOCTIHO 3aCTOCOBYBATHCS SIK MiJICTaBa ISt
NPUTSTHEHHsI CYJJTIB 10 BIAMOBIJaJbHOCTI Ta BU3HAYEHHS CTYIEHS X BHHHU
(ct. 4) [3]. Ipu BusHayeHHi TpaB i 060B’3kiB cymai 3akoH Ykpainu «IIpo
CyIOyCTpili 1 cTaTyc CyAaiB» BKa3ye Ha Te, MO CYAIsl 3000B’si3aHHI
«IOTPUMYBATHUCS TIPaBHJ CYIIIBCHKOI €THKH...» (IMYHKT 2 4.7 crarti 56
3akony) Llell 3akOH 3aKpiIUIIOE TAKOXK TEKCT mpucsard cyami (4. 1 cr. 57),
3riHO 3 SIKMM 0Cc00a, «BCTYNAK4W Ha I10Caay CyIli, YPOUHCTO IIPHCATAE
YKpaiHCHKOMY HapOJIOBI ... YeCHO i CYMAIHHO 30iliCHIOBAMU NOBHOBANCEHHS
ma BUKoHygamu 0008 a3KU CyOOi, OOMPUMYBAMUCS eMUYHUX NPUHYUNIG
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[ npasun nogedinku cyooi, He uuHaAmMuU Oill, WO NOPOYAMb 38aHHS CYOOL
abo nidpusaroms agmopumem npasocyoosy» [4].

Koncruryniituuit cyn VYkpainm B cBoemy Pimenni Bix 11.03.2011
Ne 2-pn/2011 po3’sicHIOE, IO JOTPUMAHHS IIPHUCSTH € 000B’SI3KOM CYI, SIK
e nepeabadeHo yactuHoio 4 crarTi 55 (myHKT 2 4.7 crarti 56 3akoHy
2016 poxy) 3axony «IIpo cymoycTpiii i ctaryc CyAniB» i KOPECIIOHIYETHCS
3 1. 3 4. 6 cT. 126 Koncrurynii Ykpainu, i Ha rpyHTi mporo CyJ TOXOIUTh
BHCHOBKY, IO JOJAEPXaHHS CYAJEI0 MPHCATH — L€ HOro KOHCTHTYLIHHO
BH3HAYCHHH O0OOB’SI30K. Y BKAa3aHOMY pIIIeHHI TaKOX BH3HAYAETHCS,
IO TpHCSATA CYIAl XapaKTepU3yeThCs IPABOBOIO MPUPOJOI0 OIHOCTO-
POHHBOTO,  IHIMBIAYaJIbHOTO, IyOJIYHO-IIPABOBOTO, KOHCTHUTYIIHHOTO
3000B’s13aHHS Cyi. [lopylieHHs Cy/Iet0 TIPUCITH € OJHI€I0 3 MiICTaB s
Horo 3BUNBHEHHS 3 MOCATU BIAMOBIAHO A0 M. 3 4.6 cr. 126 Koncrurymii
Vkpainu [5].

CporozHi 3HaYYIIICTh AOTPUMAHHS CYAJCIO MPABHJ €TUYHOI TOBEIIHKH
HaOyJa Takoi NMEepCIeKTHBH, 1[0 3aKOHOTBOPEIb, YXBAITIOIOUN 3aKOH YKpa-
iam «IIpo cymoycTpiii i cTaTyc cynaiB», CIpaBeIMBO BKa3ye B HOTO HOpMax
mpo moTpedy B 30epekeHH] miei iH(opMalii B CYyAIiBCBKOMY JOCHE.
BignosigHo mo m. 11 4. 4 cr. 85 3akony «IIpo cynmoyctpiif i ctaTyc cyamiBy»
JaHl TpO TOBEIIHKY CyAAl Ta AOTPUMAaHHS HUM CTHYHHUX HOPM ITOBHHHI
MICTUTHCSI B CYAJIBCBKOMY J0cbe. Tak, CyIIiBCbKE JIOCKE Mae 30epiratu
iHpOpMAIliI0 100 JOTPUMAaHHS CYIJICI0 MpaBui HpodeciiHoi eTHKu:
a) BIZIMOBITHICTh BUTpAT 1 MaifHa CyJJIi Ta 4ieHiB Horo ciM’i, a Tak camo
ONM3BKHUX 0CI0 33/IeKIIapOBAaHUM J0XO0JaM, y TOMY YHCHi KOIIi BiZITOBITHUX
JIeKNapaliid, TMOJaHWX CYJIJICI0 BIANOBIIHO JO 3aKOHOJABCTBA IIPO
3ano0iraHHs KOPYIIIii; O) iHII JaHi MO0 BiMMOBIMHOCTI CY/UIi BUMOTaM
3aKOHOJABCTBA TPO 3amO0IraHHsS KOPYIIii; B) JaHi MO0 BiAIOBIIHOCTI
MOBEIIHKU CY/JIi IIPaBUJIAaM CYAIIBCHKOI €THKH [4].

[pukmagn eTWYHHWX JEIIKTiB, MO Oy MiJICTaBOI JUIS BIIKPHUTTI
TUCIHAIUTIHAPHUX TPOBA/DKCHb, Ta PO3IIHEHI SK Taki, IO MOPYIIAIH
MpaBWjia CYAMIBCBKOI €THKM Ta IJPWUBAId aBTOPUTET IPaBOCYIAA,
HaBoaaTecss B Komentapi mo Komekcy cynmiBepkoi eruku. Hanpukman,
BiJIBilyBaui Cy/Ay 3HaXOIWIKHCS Yy NPHUMIIIEHHI Cyly Ta 4YEKalu I0YaTKy
CyIOBOTO 3acifaHHs. Y IIeH 4Yac y MPHUMIIICHHS CyAy 3aMIloB CYyIas Ta
MIIIOB JI0 CBOro KabOiHeTy. BomHowac 3 mpuiiManbHi iHIIOTO KaOiHETY
BUiIIUIa CyaJs, SKa B NPHUCYTHOCTI BiJBilyBauiB cyqy Oe3 Oyab-sKHX
MPUYKH [T0Yajia HEIEH3YPHO BUCIIOBJIIOBATHCS Ha afpecy CBOro koueru [6].

CynoBi pilIeHHS TAaKOX MICTSTh NPHUKIAIN MOPYIIEHb IPaBHI CYIIiB-
ceKkoi ernkn cymuamu. Tak, Bemuka [lamara Bepxosnoro Cyny (mami —
BII BC) 3a3nHauae, 1m0 BCTaHOBJEHHS TOTO, YM MAJI0 MicCle IOpPYLICHHS
CYJJICIO TIPaBHJI CYATIBCHKOI €THKU Ta YW 3aBIAJ0 BOHO IIKOJIHM aBTOPHTETY
cynai abo aBTOPHUTETY MPAaBOCYIIS depe3 MyOliKallii B COLIaTbHIX Mepexax
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YM 3 BUKOPHCTaHHSAM IHINMX 3ac00iB CIUIKYBaHHS B MEpeXi IHTEpHeT,
€ OI[IHOYHMM 1 Ma€ BpaxoBYBaTH KOHKPETHI OOCTaBMHM CHTyalii Ta
cycninbHuil  koHTekcT. BII BC morommnacs 3 moBomamu Bwummoi pamu
MPaBOCY/Is, IO MOPIBHAHHS KOPIYCY CyIMiB 3 HOKIPHUMH BiBISIMH pa3oM
13 BUCIIOBIIIOBAHHIMH «0€3[yMHO TOJIOCYIOUM» Ta BXXUTHM Y JIAllKaxX CIIOBOM
«KOJIErm» MaroTh OOpa3NMBHN XapakTep i CTAHOBIIATH MOPYIICHHS HOPM
CYITIBCHKOI eTHKH [7].

Kpim Toro, mpakTuka misimbHOCTI Bumioi paxu mpaBocyans Hagae TaKoXK
NPUKIAAN TIOPYIIEHHS CYAISIMH IIPaBHJI CyIAIBChKOi eThkH. Hampukman,
Iepmia JlucrmrorinapHa majata BWINOi pamd mpaBOCYANs BBaXKae, IO
Hanaui cynaeto O. I1. Kourop0Ooro mosicHeHHsI HEe CIIPOCTOBYIOTh 0OCTaBHH,
30KpeMa III0JI0 BiJIBEPTOrO irHOpYBaHHS HUM HPaBHJI €THYHOI ITOBEIIHKH.
BigmoBa Bifg NpPOXOJPKEHHS, BIIIOBIIHO IO BCTaHOBJEHOT'O 3aKOHOM
MOPSIKY, OTJISAY Ha CTaH aJKOTOIBHOTO CIT’stHiHHSA 23 Oepesns ta 30 TpaBHsS
2016 poxy, KepyBaHHS TPaHCIOPTHHM 3acOOOM y CTaHi aJKOTOJIHHOTO
c’stHiHHS cBimuath mpo HemorpumanHs O. 1. Komropboro HOpM cymmiB-
cpKoi etuku [8].

TaxkuM 4nrHOM, JOBIpa JIOAEH A0 CyAy, IO Ma€ MEPUIOPSAHE 3HAYCHHS
B CYy4acHOMY JEMOKPaTHYHOMY COILiyMi, 3a0e3ledyeTbcs HE IUIIe
mpoQecifHNM 1 3aKOHHHM CYAOBHM pO3TIISAOM MPOBAKCHb, a TaKOXK
1 0€310raHHOIO MOBEIIHKOIO CYIIB y MOBCIAKACHHIM MOCAA0BIN MISIBHOCTI.
Typbota cyami mpo OCOOMCTY YeCTh Ta TIAHICTh Y BCIX Taly3sX JKHTTEMi-
SUTBHOCTI € ()aKTOpOM, WIO CHPUYMHSIE 3MIIHEHHS aBTOPUTETY CYA0BOT
CHUCTEMH Ta MIJBHIINYE JOBIPY COIiyMy JO CYIOBOI TiTKKA BJIaJu B3arai.
ETn4yHUM [enmikToM, 32 BUMHEHHS SIKOTO CYJIJII0 MOXKHA HPUTATHYTH 10
JUCLUILTIHAPHOT BiJIIOBIAJILHOCTI, BBa)KA€ThCS MOPYIICHHS HOPM II0JIO-
keHHsT 3akoHy YkpaiHum «IIpo cymoycTpiif i craTyc cynuiB», IOJIOKEHB
Konekcy cynnmiBcpkoi etnkm ¥ (ab0) iHIIMX 3arajJbHONPHUHHATHX HOPM
Mopaii B mpodeciiHiii (B mepiry uepry, Cy0Boi) IisUIbHOCTI Ta 3a MEXaMHu
cryx6u (B moOyTi), MO TOCATaE HA ABTOPUTET MPABOCYIIS Ta 3HIKYE
JIOBIpPY COIiyMy CYJOBOI T1JIKM BIAIH IO CyOBOI CHCTEMH Yepe3 MOBEIHKY,
10 NOpouYuTh 3BaHHS cyamai. Ciifi MPOAOBXKYBAaTH HAyKOBI PO3BiIyBaHHS
3 JIOCIIDKEHHS W yCyHeHHs (IOUIyK HOPMAaTMBHHUX 3amoODKHHKIB) MiJ 4ac
PO3IJISILYy AMCHHUIUTIHAPHUX TMPOBAPKEHL BUIAAKIB CIPOOM KEpPIBHUKIB
pi3HuX CTpYKTYp (Hanpukiazn, Bumioi panu npaBocynzst), mo 3ade3neuyroTh
JUSUTBHICTB CyJI0BOT ccTeMU Y KpaiHu, TUCKY Ha HE3aJIeKHICTh CYIIIB.
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MI)KHAPOI[HO-HPABOBI:IIZ 3AXHUCT ITPAB JIIOAUHHA
B YMOBAX 35POMHOI'O KOH®JIIKTY

Oxonnuk Osiena MukosaiBHa
KaHOuoam 1opuoudHUX HayK, OOyeHm,

Odoyenm xagedpu npasa ma nPasooxopoHHOI OiaibHOCMI
Llenmpanvroykpaincokuii OepaicasHull yHisepcumem
imeni Bonooumupa Bunnuuenxa
M. Kponusnuyvruii, Yxpaina

MikHapoaHe TyMaHITapHe MPaBo € TI€I0 TaTy3310 MIKHAPOIHOTO IpaBa,
sIKa BCTaHOBJIIOE OCHOBHI HOPMH Ta NPHUHIUIK 3aXHCTY NpPaB JIOJUHU Mix
yac BiifHu. BoHa TakoXX MICTHTP OOMEXEHHS IIOAO 3aCTOCYBaHHS
HACWIIBCTBA i 9ac 30pOIHUX KOHQUIIKTIB i CTABUTH TaKi BUMOTH:

— To-TepIie, MOTPiOHO MIaHYBATH i 3aXMINATH THUX, XTO He Oepe ydacTi
y BificbKOBHUX IisiX a00 MPHUIUHUB X y94acTs.

— TO-Apyre, HACWIBCTBO IIOBHHHO OOMEXYyBAaTHCSA Miporo, sKa
HeoOXigHa MJIsl JOCSATHEHHS KOH(IIKTY, 1 I MeTa Moxe OyTh Iuime
3BIJIbHEHA BiJ BIHCHKOBOI'O MOTEHINATY MPOTHJICIKHOI CTOPOHH, HE3AJICIKHO
Bl IpuuMHY T0YaTKy KoHQmikTy [15].

CyuacHe MIDKXHApOJHE T'yMaHiTapHe MpaBo c(OpMyBaJloCs Ha OCHOBI
B3a€EMOJIii JIBOX OCHOBHHMX Jpkepen: [aaspkoro 1 JKeHeBcbkoro mpasa.
["aa3pke MpaBo, TaKOX BIZOMO SIK NIPAaBO BiHH, PETYJIIOE IIPpaBa Ta 000B'I3KU
KOH(JIIIKTYIOUMX CTOPIH MiJl Yac BeJACHHS BIICBKOBUX OIepaliii Ta oOMexye
BUKOPHCTaHHS 3aC00iB, SIKI MOXKYTb 3aBJIaTH IIIKOJIH.

OcHOBY cy4yacHOTro JKeHEBCHKOTO IpaBa CKIAJAI0Th YOTHPHU KOHBEHIIT
PO 3aXUCT >kepTB BilHM Bix 12 cepmus 1949 p.: 1) KowBeHmis mpo
MOJIMIIEHHST y4YacTi TOpaHeHWX 1 XBOpHX y Jifounx apwmisx [12];
2) KoHBeHIis Tpo MOKpaIIeHHS ydYacTi TMOpPaHEHHX 1 XBOPUX OcCi0, sKi
3a3Hand KopabenbHOI aBapii, 31 ckiaagy 30poiHux cuia Ha Mopi [11];
3) KouBeHImis mpo TOBOMKEHHS 3  BilicbkoBomomonenumu  [10];
4) KoHBeHIlsS MpO 3aXHCT IMBUIBHOTO HACENCHHsS mmim 4wac BidHm [9]
i JlogaTtkoBi mpoToKomu a0 HuX Big 8 uepBHsS 1977 p.: omarkoBuit
npotokos I no JKeneBchkux koHBeHMIN Bim 12 cepmus 1949 p. cTOCOBHO
3aXHCTY JKePTB MiKHApPOAHHMX 30poitHux KkoHOumikTiB [3], JlomaTtkoBuii
nporokot I 1o XKenescokux kouBeHtiii Bix 12 ceprast 1949 p. [4] cTtocoBHO
3aXUCTy OJKEpTB 30pOMHMX KOHQUIKTIB HEMDKHApOJHOTO XapakTepy
i MomarkoBuit mpotokon III mo JKeHeBchkux KOHBeHMiH Bin 12 ceprHs
1949 p., moO CTOCYEThCS TPHUHHATTS IOAATKOBOI BiAMITHOI emOieMu
Bix 08 rpymust 2005 p. [5]. Bei wotnpu XKeHeBchknx KOHBEHIIT paTr(ikoBaHi
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VYxpainoto 3 nunHs 1954 poky i3 3acTepexeHHIMH, SIKi IMTi3HIIIe Oy 3HATI;
Jonarkosi npotokonu I II, parudikosani 18 cepmus 1989 poky, ta Ilpo-
tokous III — 22 sxoBTHs 2009 poky. 3a3HaueHi HOPMATHBHO-TIPABOBI aKTH
SBJISIOTH COOOI0 CHCTEMY MpPABHJI, CIPSMOBAHHX Ha 3aXHCT INpPaB JIFOJHHH
iy ac 36poiHMX KOH(DIIKTIB. [X TOTpHMaHHS 060B’SI3KOBUM Y pasi 6yab-
SIKOTO 30pOITHOTO KOH(DIIKTY MIXXHAPOTHOTO XapakTepy (3a yJacTio TBOX UH
Oumpmie nepxaB) ab0 HEMDKHAPOTHOTO XapakTepy (B MeXax OfHi€l
nepskasn) [14].

Patudikarmis )KeHeBChKMX KOHBEHIIH YKpPaiHOIO € JOAATKOBOIO IifCTa-
BOIO JUIsl 3aCTOCYBaHHS MOJIOKeHb KpHMiHaJIBHOTO KoJeKcy YKpaiHu, sKi
nepe0avyaroTh BIAMOBIAAIBHICTS 32 BOEHHI 3JI0UYMHH, 30KpeMa cTarTi 438
«Ilopymrenns 3akoHiB i 3Bu4aiB BiitHW» [13]. Kpim Toro, 3actocyBaHHs i€l
CTAaTTI € He JMIIe IpaBoM, a W O00OB’SI3KOM. AJDKE BIANOBITHO J0 BXKE
srajannX JKeHeBChbKHX KOHBeHLIH 1949 poky, sIKi € YaCTHHOIO HalliOHAb-
HOTO 3aKOHOZABCTBA YKpAiHH, IepKaBU 3000B’A3aH] pO3CHiIyBaTH CEpiio3Hi
NOPYLICHHS MDKHAPOTHOTO TyMaHITapHOTO TMpaBa Ta MPUTATYBATH
JI0 BIAMOBiJaNbHOCTI Tigo3proBanux y ix ckoenni [9] (OKenescbka 49/50/
129/146 cninbHa yroaa).

Y HOpMax MKHapOAHOTO TYMaHITapHOTO IpaBa 3000B’A3aHHS IEpiKaBU
3 TepecligyBaHHSI BHHHHX y BOEHHUX 3JI0YMHAX IependadeHi y TEKCTi
KOHBEHIII1, HATOMICTh y €BpOIEHICbKOMY MpaBi 3 MpaB JIOIUHA 00OB’S30K
nepeciiyBaHHs 0ci0, BUHHUX y HaWTSKUUX MOPYLICHHSX NpaB JIOAWHH,
c(hOpMyIIbOBaHO y MPAKTHUIl €BPOIEHCHKOrO Cyay 3 MpaB JIIOAMHU SIK TaKk
3BaHE «IIPOIICAYPHE 30008’ sI3aHH» BIAMOBIAHO 10 cTarei 2 Ta 3 KoHBeHIlii
OpO 3aXWCT MpaB JIIOJAWHH W OCHOBOMONOXHHUX cBoOon [8]. Came weit
JIOKYMEHT 3aKpIIUIIOE KOMIUIEKC OCHOBHHX TIIpaB 1 CBOOOJ JIIOAWHH,
BKJIIOUa€ OOOB’SI30K «IPOBOANTH €()EeKTHBHE pO3CIiyBaHHS IOpPYLIEHBb
MaTepialbHUX ACHEKTIB IIUX HOPM.

€Bpomeiichbkii Cyq 3 TpaB JIOAWHA HE Mae€ KOMICTEHINI I
kiacuikamii cuTyariit sk 30poliHi KOHQIIIKTH, IO € HEOCTIOPUMHUM (HaKTOM
JUIs  3aCTOCYBaHHs MDKHApOJHOrO TyMaHiTapHoro mpasa. OCHOBHHM
3aBJaHHsIM €BpPONEHCHKOTo Cy/y 3 MpaB JIIOAWHU € BU3HAYCHHs, 4d OyIn
MOpPYILEHI TpaBa JIIAWHU Ta OCHOBHI cBOOOAM, nependaueHi KonBeHiieo
PO 3aXKCT NpaB JIOAWHK i OCHOBHUX cB0OO [8].

TakuM 4MHOM, BiH 3aCTOCOBYE JIMIIIE MIXXHAPOJHE MPABO 3aXKCTy MpaB
JIIOJIMHM Ta He MOBHHEH 3rifHo 3 KOHBeHII€I0 BU3HAYATH, UM JIepKaBa Jisia
y BigmoBigHOCTI 3 JKeHEBCHKMMH KOHBCHIIISIMH TPO 3aXHCT KEPTB BiitHH
(1949 p.) abo JlomatkoBuMHU NpOTOKOJIaMH 10 HHUX. Kpim Toro, morpioHO
3a3HAYUTH W PO iHII MDKHApPOAHI JOKYMEHTH, SIKi 3a0€3Me4yIOTh 3aXHCT
npaBa JIOAWHA Taki, ik €Bporeiickka corianeHa xapTis 1961 poky [6]
TOLLIO.
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VY cy4yacHui mepioJl 3aKOHM 1 3BMYAl BIHHM TNPENCTaBISAIOTH COOOIO
KOMIUIEKC MXKHApOIHO-TIPABOBHUX 1 MOPaJIbHUX MPHUHIMIIIB, SIKI PETYIIOIOTh
MOBEAIHKY BOIOIOYMX CTODPIH 1 HEWTPAJBHHUX JAEpKaB IiJ| 4ac KOHQUIIKTY.
onoBHa MeTa MUX MPUHLUIIIB MOPYIICHA B OOMEXKEHHI )KOPCTKHX METOJIB
BEJICHHsI OOMOBWX Miif, MOKpAIICHHI JOJi MOPAaHCHUX, XBOPUX i BIHCHKOBO-
TIOJIOHEHUX, 3aXHCTy MUPHOTO HACeJCHHS Ta 3aloliraHHi MOCHICHOMY
HACHIBCTBY MK BOPOXHMH CTOPOHAMH, SK BIZHOCHO OIHOTO, TaK
i IO BiZHOIIIEHHEO 70 0Cib, sIKi He 6epyTh y4acTh y BOEHHX isix [7].

CydJacHe MDDKHapOIHE IPaBo mependadae GyHIaMEHTAIbHY BiIIOBIAIb-
HICTh KOXKHOI OKpEMOi JiepKaBu 3a 3a0e3ledeHHs IPaBOBUX CTaHAAPTIB IiJ
yac 30poitHnX KOHQIIKTIB SIK BcepeAnHI KpaiHu, Tak i 3a 11 MeKaMu.

BinmoBinHO 10 HOPM MIXXKHApOJAHOTO T'yMaHITapHOTO MpaBa J0 4YHCia
Cy0’€KTIB, IKUM HaJa€ThCsl 3aXUCT BITHOCATHCS: 1) KomOaTaHTH, 110 OepyTh
ydacThb y 36poitHoMy KOH(DIIKTi. [X He BBaXarOTh HANEKHUMH 10 KaTeropii
«3axXWIIeHI 0coOW», OCKUTBKHM HamaJ Ha HUX MOXXE OYyTH MpaBOMIpHHM.
[lpy 1npOMy MDKHApOIHE TyMaHiTApDHE MPAaBO MICTUTh HOPMH, IO
3aXUIIAIOTh KOMOATaHTIB BiJ 3aCO0IB Ta METOMIB BifHH, SIKI CIIPUIHHSIOTH
iM HamMmipHi CcTpakgaHHA abo pOONATH iXHIO 3aruOens HEMHUHYYOIO;
2) koMbaTaHTH — TIOpaHeHi, XBopi abo Taki, 1110 3a3Haan KopabensHoi aBapil,
MOJIOKEHHA TPO 3aXUCT SKUX TmependadeHi B JKeHeBCHKiH KOHBEHIIIN,
3) BIICBKOBOIIONIOHEHI — KOMOATaHTH, sKi CKJIald 30pOr0 Ta 3IaJuCH,
a00 KoMOaTaHTH, 110 OyJIM 3aXOIUICHI B IMOJIOH CYIIPOTHBHUKOM; TOJIOBHUM
IHCTPYMEHTOM, IO TpPUCBSUEHHH TXHbOMY 3axucty, € JKeHeBchka
kouBeHIlist 111; 4) nuBinbHI 0COOM i/l BIAJ0K0 CYNPOTHBHHUKA.

3abe3neuyeHHst Ta yTPUMaHHS TpaB JIFOJAWHHM i)l 4aC BOEHHUX KOHQJIIIKTIB
€ CKJIAJHOI0 3aJ[aucl0 4Yepe3 BEIUKUI MacmTad BIHCHKOBUX Jil, sSKUN
MPUPOTHO MOXE CHPUYMHHUTH TOPYIIEHHS NpaB i CBOOOA NMBUIEHOTO
HaceneHHs [1].

Haii6inp1Ioro comianbHO0 IIHHICTIO 1 MEpeJyMOBOIO YCiX IHIIMX TIpaB
€ TpaBO Ha JKUTTSA. Bynp-sKWil KaTajor NpaB JIOJWHH, LIO MICTHUTBCS
B VHIBEpCAJIbHUX Ta PETiOHATBHHUX CTAaHAAPTAX TPaB JIOMUHH, 3aKPIILTIOE
NpaBo Ha OJKUTTA sK (yHIaMEHTanbHe, BII’€MHE TpPaBO JIHOJAWHH.
Hes3Bakarouu Ha 1€, IPaBO Ha JKUTTS Ma€ BIJIHOCHHUH XapakTep 1 3a MEeBHUX
IOPUIMYHUAX 1 (AKTUYHMX YMOB, MOXe OyTH NPaBOMIPHO OOMEKEHHM.
Ha mpakTwili, TOJMOBHOIO 3arpo30i0 1 MEPEIIKOAOK UIs peati3amii Iboro
MpaBa CTAalOTh 30pPOitHI KOH(IIIKTH. AJDKe HE3aKOHHI /il 3 00Ky OOHOBHKIB
Ta HaNMaHIIB, 30UIBIICHHS HE3aKOHHOTO 00iry 30poi, HEHaJeKHOTO
HaJaHHA MEAWYHOI JIOTIOMOTH TpoMaJsiHaM — I Ti QakTtopy, M0
Oe3rnocepeIHBO NOCSTa0Th Ha IaHe MPaBo.

B Garatpox cy4acHHUX BiHCBKOBHX KOH(IIKTAX BTPATH Cepel] IMBLUILHOTO
HACeNICHHA Ta pPYHHYBaHHS IMBUIGHOI 1HQPACTPYKTYypH € HE MPOCTO
OCOONMMBOCTSIMH  BifHM, a HACIiIKaMH IUIECHPSIMOBAHUN [iH, IO

364



3aCTOCOBYIOThCS IPOTH THX, XTO HE NpHIMAae ydacTi B BIHICBKOBHX IisiX.
B Garatbox koH(IIIKTaX BOIOIOYi CTOPOHM HaBMHCHO CIIPSMOBYIOTH CBOIO
3yCHJIISI IPOTH LUBUILHOTO HACENICHHS 3 METOI0 NPUCKOPEHHS BifCHKOBOT
KammiTy il a0o K, o0 3HUIIUTH YacTHHY HaceJdeHHs. JlOCHTh 4acTo Mexa
MiX OUBUTBHAM HAaceleHHSAM Ta KoMOaTraHTamMH € HediTkoro. OcTaHHI
HEpiIKO IIyKalOTh MPHUTYJIOK B MICTAaX Ta celax i BUKOPHCTOBYIOTh MHpPHE
HaCeJIEHHS B IKOCTI )KMBOTO IuTa [2].

Y KoOHTEeKCTI 3a0e3medeHHs IMpaB JIOAWHH B yMOBaX BiHCHKOBHX
KOH(QUIIKTIB 0cOONMMBOTO 3HaueHHS HaOyBae TMpaBO Ha OTPUMAHHSA
ryMaHiTapHOi JomoMord. BimosigHo 10 mojoxkeHb cT. 30 JKeHeBChbKOi
konBeH1iT (IV) npo 3axucT 1MBIIBHOTO HACENEHHS Mifl Yac BIHHU, «0cobam,
o TepeOyBarOTh IMiJ] 3aXHCTOM, MOBHHHI OyTH HaJaHi BCi MOXIHUBOCTI
3BEpPTaTHCS MO0 JEPXKaB-TIOKPOBHUTENBOK, 1O MIDKHApOAHOTO KOMITETY
Yepronoro Xpecta, no HarionameHoro toBapuctBa YepBoHOro Xpecra
(Yepronoro IliBmicsrs, Yepsonoro Jlea ta CoHI) KpaiHu, y sIKiif BOHH
nepe0yBaroTh, a TAKOX J0 Oy/Ib-sIKOi 1HIIOI OpraHi3alii, sKa 3MOXKe HaJaaTh
iM gomomory» [9].

A crt. 55 XKeneBcokoi koHBeHtii (IV) mpo 3axucT HUBITBHOTO HACEIEHHS
min gac BiftHm [9] mepembavae, mo okymarliiiHa aepkaBa 3000B’s3aHa 3a
JTOTIOMOTOI0 BCiX HasBHHX 3ac00iB 3a0e3redyBaTH HACEIEHHS MPOAYKTaMH
XapuyBaHHS Ta MEIUYHHMH MaTepiajlaMu; 30KpeMa, MocTadaTd HeoOXiaHi
NPOJYKTH XapuyBaHHs, MEAWYHI MaTepiajau Ta iHII NpUMacH, SIKIIO pecyp-
CIB OKYIIOBaHOI TEpUTOpIi BHUABUTHCS HEAOCTATHHO; JAEPIKaBa-TIOKPOBH-
TeJIbKa Ma€ TpaBo OyIb-KOJMM 3IIMCHUTH MEpEeBipKy CTaHy I[OCTadyaHHs
MPOJYKTIB Xap4yBaHHS Ta MEJANYHUX MaTepialliB Ha OKYIIOBaHIH TepUTOPii.

30poiiHi KOHQIIIKTH CIaJIaxyloTh B Pi3HUX KyTOYKax CBITY, TOMYy 30epi-
raeTbcs MoTpeba B MIKHApPOIHO-TIPABOBIM periaMeHTanii 3aKOHIB BIHHH.
AJte >k0/THI MDKHapOJHO-TIPaBOBI JOTOBOPH, CIPSIMOBaHI Ha BPETyJIIOBaHHS
3aKOHIB BIHHM, HE MOXYTh BHCTYNATH TapaHTaM{ JOTPHMAaHHS IIpaB
JIFOJTMHH, SIKIIIO HEMA€E BOJII IO 3aCTOCYBAHHS IIMX YTOJ 3a BCiX YMOB [2].

Amnamizyrounctal 3a0e3ledeHHs] IpaB JIIOOUHA B YMOBax 30poiHHX
KOH(TIKTIB, MOXKHa CTBEPIXKYBAaTH, 110 iJcalibHe 3a0C3ICUCHHs BCiX MpaB
i cBOOO JOANHK (HAKTUYHO HEMOJKIIMBO, OCKUIBKH CaM XapakTep BOEHHHX
Jiit mepeabavae 3Ha4HI PU3MKU MOPYILICHHS PAaBOBUX 1 3aKOHHUX IHTEPECIB
IUBUTBHOTO HACEJCHHSA. CIUHUM MOXIIMBUM CIOCOOOM BUPIIICHHS i€l
npoOiieMr € HaMaraHHs BCIX YYacHUKIB KOH(QUIIKTY MiHIMi3yBaTu 30MTKH
cepell LMBUIBHUX OCIO Ta YHHUKHYTH MOXIIMBOTO HOpPYIIEHHS (yHAaMeH-
TIFHUX IIpaB Ta CBOOOIM JIIOMWHHM, SKI T'apaHTYIOThCS YHIBEpCalbHUMHU
CTaHAApPTAaMH TPaB JIIOIUHH.
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MEPCIEKTUBHU PO3IIMPEHHS MOBHOBAKEHD 350PIB
CYUIIB MICLIEBOT'O 3ATAJILHOT'O CYIY

Pynenko OJjiena AnaroJiiBHa
KaHOuoam 10puoOUdHUX HAYK, BUKIA0AY IOPUOUYHUX OUCYUNITIH
Tanuyvruii paxosuii konedoic imeni B siuecnasa Yoprosona
M. Tepnonine, Yxpaina

Crarrero 130-1 Koncrurynii Ykpainu nependadeHo, 10 Il 3aXUCTy
npodeciiiHnX 1HTepeciB CyIAiB Ta BHpIMIEHHS MHTaHb BHYTPIIIHBOT
JUSUTBHOCTI CYJiB BiJMOBITHO 10 3aKOHY Ji€ CYJJIIBCBKEC CaMOBPSTyBaHHS
[1]. OmHuM i3 cy0’€KTiB CYyIAIBCBKOTO CAaMOBPSITYBaHHS € 300pU CYJIiB, i
SKMMH 3aKOHOJABEIb NPOIOHYE PO3YyMITH 310paHHs CyIiB BiIMOBIIHOTO
Cyly, Ha SIKOMY BOHHM OOTOBOPIOIOTH ITUT@HHS BHYTPIIIHBOI AisTBHOCTI
IBOTO CYAY Ta MPUHAMAIOTh KOJIEKTHUBHI pIilIeHHS 3 0OTOBOPIOBAHUX MTUTAHB
(1. 1 cr. 128 3akony VYkpaimm «IIpo cymoycrtpiit i craryc cyamiB» Bin
02.06.2016 Ne 1402-VIII (mani — 3akon Ne 1402-V1I1) [2]).

[ToBHOBakeHHs 300piB CYZJIIB MICIEBOTO 3arajbHOr0 Cy/Ay BH3HAUCHO
y 4. 5 cr. 128 3akony Ne 1402-VIII, BimnoBiaHO 10 SKOi BOHH:
1) 0OroBOpIOIOTH MUTAHHS II0JI0 BHYTPIIIHBOI AiSIIBHOCTI Cyly 4M poOOTH
KOHKPETHUX CyIiB a00 MpaliBHHUKIB amnapaTry cyly Ta NPUAMAalTh 3 IHX
MUTaHb PIIICHHS, 0 € 000B’SI3KOBUMH JUIsS CYAIB Ta MPAIiBHUKIB I[OTO
Cyly; 2) BHM3HAUaIOTh CHELiai3aliio CyJAiB 3 pPO3IISLYy KOHKPETHHX
KaTeropi cmpaB; 3) BHU3HAYAIOTh pIBEHb HABAaHTAXKEHHS Ha CYAMIIB
BIJINOBITHOTO Cy/y 3 YpaxyBaHHSIM BUKOHAHHS HUMH aMiHICTPAaTHBHHUX 200
iHmUX 0O0OB’s3KiB; 4) 3aciIyXOBYIOTh 3BITH CYANiB, SKi O00iiMaiTh
aIMIiHICTPaTUBHI TOCaAW B LBOMY CYyHi, Ta KEepiBHUKA amapary Cymay;
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5) 3BepTaroTHCs 3 MOAAHHSIM PO NPHUTSATHEHHS A0 AWCHUIUTIHAPHOI Bixmo-
BiZIaJIBHOCTI aJ(BOKATa, MPOKypopa, IMOCaJ0BOi OCOOM OpraHy Iep>kKaBHOI
BJIaJM YW OpraHy MICLEBOrO CaMOBpSIyBaHHS 3a BYMHEHHS [Iiii abo
6e31iUTPHOCTI, 10 TOPYIIYIOTh TapaHTii He3aJIeKHOCTI cyay Ta cymui. Ciin
CKa3aTH, IO TEepeliK MOBHOBa)XXEHb 300piB CYAIIB MICIIEBOTO 3arajlbHOTO
cyay, Bu3HaueHud y 4. 5 cr. 128 3akony Ne 1402-VIII, e € Buuepnanm [2].
Tax, 300pu CyAmiB MiCIEBOTO 3aralbHOTO CYAy HaIileHi MOBHOBAKCHHAMHU
obuparé cyamiB Ha aAMiHICTPAaTHUBHI MMOCagNl y IBbOMY CYIi, 3BepTaTucs 3
MIPOTIO3UIIISIMH MO0 MUTaHb TiSUTBHOCTI CyIy 10 OPTaHiB JepXKaBHOI BIaad
Ta OpraHiB MICIIEBOTO CaMOBPsIIyBaHHs, OOTOBOPIOBATH NHTAHHS MO0
MPAaKTUKK 3aCTOCYBaHHS 3aKOHOMABCTBA, PO3POOJATH BIAMOBIAHI MPOIIO-
3MIIT 010 BAOCKOHAICHHS TaKOI NMPAKTUKH Ta 3aKOHO/IABCTBA Ta BHOCHTH
ix Ha posrisia 1o BepxosHoro Cyay, oOMpaTH CiliJuux CyIiB, TOIIO.

Bupnaerbcs, 3aKoHOaBelb PaBUIBHO HAJIUTHB 300pU CYIJIiB ITOBHOBA-
JKEHHSAMH OOTOBOPIOBATH MHUTAHHS MIOAO BHYTPIIIHBOI MiSUIBHOCTI CyIy,
poOOTH KOHKPETHHX CYAMIB YM MpAaIiBHUKIB amapaTy cyny. lluraHHSIMH
IIOA0 BHYTPIITHBOI IiSUTBHOCTI CYHy BIAMOBIOHO A0 4. 3 cT. 126 3akoHy
Ne 1402-VIII € opranizariiine 3a0e3nedeHHs CyIiB Ta TiSUIBHOCTI CYIIIB,
COmialbHUN 3aXUCT CYAMIB Ta IXHIX CiMEH, a TaKOoX IHIII HHUTAaHHSI, IO
Oe3nocepeHbO HE TOB’s3aHi 31 3miiicHeHHsM mpaBocynns [2]. Llimkom
3pO3yMIJIO, 1110 BUHECEHHS Ha MOPSAAOK JACHHHUN 3a3Ha4eHOi MpOoOJIeMaTHKU
JlacTh 3MOTy BHUSIBUTH HeraTMBHI sBuIIa y cdepi oprasizamiiHoro
3a0e3Me4eHHs! Cy/ly, BU3HAYUTH MPUYMHHU iX TOSBH Ta IUIAXWA BHUPILICHHS.
OOroBopeHHsI poOOTH CYIJIIB MOXKE TOJSATaTH y PO3MISAl MUTAaHHS IPO
JIOTPUMaHHS HHMH BCTaHOBJICHHX NPOLECYaIbHUMH 3aKOHAMH CTPOKIB
PO3IJISITY CIIPaB, BUTOTOBJICHHS IOBHUX TEKCTIB CYJOBUX PIllICHB i BAAUi 1X
YYaCHUKaM CYyJIOBOTO IPOIIeCy Ta OyIb-IKHX BUMHEHUX HUMH [l SK y Cyhi,
Tak i mo3a Horo Mexamu. YTiM, TIpH IEOMY CJIiJ] I1aM’SITaTH, 10 isUTbHICTh
cyani Ta pobora cymy Oararo B 4YOMy 3ajexaTh BiJg e(eKTHBHOCTI
IiSUTBHOCTI amapary Cyay 3 OIJIsily Ha TOKJIAICHI Ha HBHOTO 3aBIAHHS.
He Buxinkae cyMHiBY, 10 IPHYMHOIO HECBOEYACHO] 3/1a4i CIIPaB O KaHIIE-
JsIpii MOke OyTH He MOPYIICHHS CYJJICI0 CTPOKIB BUTOTOBJICHHS IPOIECY-
aNbHUX JIOKYMEHTIB, a HEBHKOHAHHS 3aKpIIUICHUM 32 HUM HOMIYHHKOM
CBOrO O0OB’S3Ky TOTYBAaTH IIPOCKTH IIPOLECYyalbHUX JOKYMEHTIB YU
He3aJl0BiJIbHA po0oTa cekperapsi CyJOBOTO 3acifiaHHA. 3 OTJLsiLy Ha Iie,
3aKOHOJABIIEM IPaBWJILHO HAAUIEHO 300pH CyAIiB IOBHOBa)XEHHSM
00rOBOPIOBATH NMUTAHHS POOOTH MPAIIBHUKIB ariapary Cymay.

OxpeMo ciiJl 3yIMHUTUCS Ha TIOBHOBa)KCHHI KOJIEKTHBY CYIJIIB MicIie-
BOTO 3araJlbHOTO CyAy sIK cy0’€KTa CyJUIiIBCBKOI'O CaMOBPSILyBaHHS 3aCITyXO0-
BYBaTH 3BITH CYAIiB, IO OOIWMAarOTh aIMiHICTPATUBHI IMTOBHOBa)XCHHS
y maHomy cymni. Cmig cka3aTtd, o TOJOBa CyAy Ta HOTO 3aCTYIHHUKH
€ LEHTpaIbHUMH (irypaMHd B KOJEKTHBI, a iX HISUTBHICTD Ma€ CYTTEBE
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3HAYEHHS VI MIITPUMKH POOOTH OpraHy CyAOBOI BJIagd Ha HAJEKHOMY
piBHI. 3BaXal04M Ha 3a3Ha4YEHY POJIb Ta BUKOHYBaHI NOBHOBAaYKEHHS, T'0OJIOBA
MICIIEBOTO 3araJlsHOro Cyay Ta HOro 3acTYNHHMKU IIOBHHHI 3BITYBaTH IO
CBOIO JISUTBHICTH Tiepe]] 300paMu CyImiB, Mo oOpany iX Ha i agMmiHicTpa-
THBHI ITOCAJIH.

Crinx ckasaty, mo HagaBmw 300paM CYIJiB MPaBO BH3HAYATH CIICIliai-
3amif0 CyImiB 3 PO3MIAAY KOHKPETHHX KAaTeropid cmpaB, 3aKOHOIABEIb
HE BH3HAYMB TNOPSIAKY peawi3amii 3a3HaYeHOTO ITOBHOBAXXEHHS. YTiM,
Ha 3aKOHO/IaBYOMY PiBHI BPEryJIbOBaHO MOPSIOK OOpaHHSA CIITINX CYAIIB,
SKI 371HCHIOIOTh MOBHOB2)XXEHHS 3 CYAOBOTO KOHTDOIIO 32 JOTPUMAaHHIM
npas, CBOOOJ Ta IHTEpeCiB 0Ci0 Y KpUMiHAILHOMY HPOBaKEHHI B IOPSIKY,
BU3HAYCHOMY NpOLECYalbHUM 3aKOHOM. Take OOpaHHS 3IiHCHIOETHCS
300pamMu CyJUIiB MICIIEBOTO 3arajbHOTO CyIy 3a MPOIO3HUIIE0 TOJOBU CYIY
a00 3a MPOMO3HIIIEI OYIb-IKOTO CYIJII MICIIEBOTO 3arajlbHOTO CYIY, SKIIO
MIPOTIO3HUIIiSl TOJIOBH CyIy He Oyia miATprMaHa, Ha CTPOK HE OUTBIIE TPHOX
pokiB (4. 7 cr. 21 3akomy Ne 1402-VIII [2]). B ananmoriuHoMy mHOpsSaxy
3MIACHIOETBCS OOpaHHA CyAmiB (CyImi), YIOBHOBAXCHHUX 3IHCHIOBATH
KpUMiHAJIbHE TPOBAKCHHS IONO HEMOBHOMITHIX (4. 4 cr. 18 3akony
Ne  1402-VIII [2]). Bumaerbes,ii  3aKOHOJABYi TIOJIOKEHHS 3HAYHO
00OMEXYIOTh TTOBHOBA)XXCHHS 300piB CyIIIB MiCIIEBOTO 3arajbHOTO CYAY
y BU3HA4YCHHI crielianizauii cyiiiB, OCKUIBKH OylIb-XTO 3 KOJEKTUBY CYJIiB
MOYE BHECTH CBOIO MPOTO3UIIIO JIUILE Y BUIMAJKY, KOJIH MPOTMO3HIisi TOJIOBU
cyny He Oyma miarpumana. [Ipy 1bOMY TaKOXX HE CJiJ BHKIOYATH
MOXJIUBICTh HAsIBHOCTI (haKTyCIy>KOOBUX 3JIOBKHBaHb 3 OOKY I'OJIOBH CYyAy
Ta HOro ocoOHMCTOi 3alliKaBIEHOCTI y BH3HAUYCHHI creniaiizamii MeBHUX
CYJJUiB 31 3/1IHCHEHHS CyIOBOTO KOHTPOJIIO YH 3/iHCHEHHS KPUMIHAIBHOTO
MIPOBA/PKEHHS I110JI0 HETIOBHOJIITHIX. BpaxoBytoun 11e, BUAa€ThCs, 10 300pH
CyIIiB MalOTh OyTH HaIiNicHI IMOBHOBAaXCHHSAME BHU3HAYATH CIICIIiaJIi3aIliio
CYJJIIB 3 PO3IJIIly KOHKPETHHX KaTEeTOpil CIIpaB 3a MPOIO3HIIEI0 TOJIOBU
cymy abo 3a MPOIO3MII€I0 OYAB-IKOTO CYAIi HOTO CYITy.

He meHm BaxinmBHM € HamaHHA 300paM CYAIIB MiCIIEBOTO 3arajbHOTO
CyJly MOJIMBOCTI OOrOBOPIOBATH MHTAHHS MIOAO MPAKTHKH 3aCTOCYBAaHHS
3aKOHO/IaBCTBA 1 PO3POOIISTH BiMOBIIHI MPOMO3HUIT IIOJI0 TAKOI MPAKTUKH.
BuBueHHS CynAsSMH MICLIEBOTO 3arajbHOrO CyJy IpPaKkTHKH pO3TIISAY
MEeBHUX KaTeropiil crmpae, oOroBOpeHHs 1 aHaii3 MPUYMH CKACYyBaHHA YU
3MiHM yXB&JEHUX HHUMH pIllIEHb CyAaMH BHILECTOSILIMX IHCTAHLIA Mae
Ba)XJIMBE 3HAYCHHS Uil YTBEPIDKEHHS €IMHOI CYIOBOi INpaKTUKU Ta
YXBJICHHS3aKOHHUX 1 OOIPYHTOBaHUX CYAOBHX PillICHb.

JymaeTbesi, 3aKOHOIaBellb HEBUIIPABAAHO 3BY3UB NOBHOBA)XEHHS 300piB
CYJIIB MiCLIEBOTO 3arajJIbHOTO Cyly y c(epi 3BepHEHb JI0 OpPraHiB JIep>KaBHOT
BJIAJIM 1 MICIIEBOTO CAaMOBPSIYBaHHS, OOMEKUBIIHU iX JIMIIE ITPOITO3UIIISIMU.
3a cBOIM 3MICTOM MPOIIO3UIIiS — e MOopaja, PeKOMEHMAIlsl, y TOMi SIK Ha
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MPaKTHIll MOXYTh MaTH MiCIle BUIAJIKUA IIOCSATaHHSI HA CaMOCTIHHICTh
MICIIEBOTO 3arajbHOrO CYIy i HE3aJIeKHICTh NPALOI0YNX Y HBOMY CYJUIIB,
0, Y CBOIO 4epry, HoTpeOyBaTHME 3BEPHEHHS 13 KIONOTaHHSIMH YU
3asBaMU. BpaxoByrouu 3azHaueHe, 300pu CYIJIIB CIIiJi HAAUINTH MMOBHOBA-
JKCHHSAMH HaIpaBIISITH 3BEPHEHHS [IOJ0 NUTAaHb TisUIBHOCTI CYAy 0 OpraHiB
JIep’KaBHOI BJIaJM Ta OpTaHiB MiCIIEBOTO CaMOBPSIYBaHHSI, sIKi 3000B’s3aHi
iX pO3TISAHYTH 1 AaTH BiAMIOBIAB O CYTI.

Orxe, HUHI 300pH CYIiB MICIIEBOTO 3aralbHOTO CyIy YHNOBHOBa)KEHI
BHPIIITYBATH IIUPOKE KOJIO MUTAHB, ITOB’S3aHAX 13 BHYTPIIIHBOIO TiSUTbHICTIO
Cyly, Ta MalOTh BIUIMB Ha 3IiHCHEHHs anMiHicTpyBaHHA y cymi. s
3a0e3MevyeHHs] e(EeKTUBHOTO 3aXHCTy IpodeciiHuX IHTepeciB Cy[iiB Ta
BUPINIEHHS TUTaHb BHYTPIIIHBOI JISUTBHOCTI CY/IB CIifl HAJAATH MIPaBoO Oyab-
SKOMY CYAJl MICIEBOTO 3arajbHOr0 CyJy BHOCHTH Ipomno3uiii y cdepi
cnenianizamii cyaaiB 3 po3risily KOHKPETHUX KaTeropiil crpaB He3aJeKHO
BiJ TOTO, 9¥ OyJia MiATPUMAaHa MPOIO3HIIiS TOJIOBU CyIy, a TAKOX HAITATH
300py CyIMiB TIOBHOB2)XCHHSMHU HAINpaBJIATH 3BEPHEHHS MO0 IHTaHb
ISUTBHOCTI Cy[y JO OpraHiB Jep)KaBHOI BIAJAW Ta OPraHIB MiCIEBOTO
CaMOBPSTyBaHHA, 5IKi 3000B’s13aHi IX PO3IIISHYTH 1 JaTH BiAOBIAb IO CYTI.
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TMPABOBUI AHAJII3 ITIJICTAB Y BZIMOBI B EKCTPAJIUIII{
B YKPATHY B KOHTEKCTI HOPYIIIEHHSI YMOB TPUMAHHS
11 BAPTOIO TA IOBO’)KEHHS 3 B’ A3HAMMA

IlamoBaJu Banepiit ImuTpoBny
KaHouoam 1opuoudHUXx HayK, OOYyeHm,
Odoyenm Kagedpu yHOAMEHMATLHUX | 2ATY3€8UX IOPUOUUHUX HAVK
Kpemenuyyvkuii Hayionanvhuil yHisepcumem
imeni Muxaiina Ocmpoepadcvkoeo
M. Kpemenuyx, Yrpaina

Himenskunii Onexcanap AnapiiioBuy
cmyoenm 1 Kypcy Opyeoeo (mazicmepcbKkoeo) piHs ocgimu
Gaxyrememy npasa, 2yManimapHux i COYianbHUX HayK
Kpemenuyyvkuii nayionanvHuil yHieepcumem
imeni Muxaiina Ocmpoepadcwvkoeo
M. Kpemenuyx, Yrpaina

Excrpanuiiss WMOBIpHMX y4YacHHKIB BOEHHUX 3JIOYMHIB B YKpaiHi
3a0e3Me4YnTh MPUHIMIT HEBIABOPOTHOCTI MOKapaHHs, a TaKOX J03BOJHUTh
OTpUMAaTH Halliil KpaiHi HaJeXHy caTuc(akililo 3a BYMHEHI POTH Hei Ta 1l
rpoOMaJisiH TPaBONOPYIIEHHS, 0 Ha ChOTOJIHI € OE3yMOBHO aKTyaJbHHM.
[Tpore, Ha 1BOMY LUISAXY € HHU3Ka IEPEINOH, SIKi 3HAYHO YCKIAIHIOIOTh
MDKHapOJHO-IIPaBOBE CIIBPOOITHHUIITBO 13 3a3HAYEHOTO MUTAHHSL.

Tak, BepxoBumii cyn @innsnaii He HagaB 3rofy Ha EKCTPAIMIIIO
B YKpaiHy pociiickkoro 0oiioBruka SHa [TeTpoBCEKOTO, OUTBII BiIOMOTO ITi[
iMmeHeM BoicnaB TopaeH, Ta Haka3aB HeraitHO 3BUTBHUTH Horo [1]. PocisHun
MiZO3PIOETHCS B yUACTi Y TEPOPUCTHYHIN opraHi3arlii 3riHO pPO3CIIiyBaHHS
Cnyxbu Oe3nekn Ykpainm. 3a paammu ciifgctBa, Su IlerpoBchkuit
y 2014 poiii BoroBaB y CKiIaji Tak 3BaHOi JJuBepciiHO-IITYpMOBOT pO3Biay-
BaNbHOI rpynu «Pycuu» chinbHO 3 Tepopuctamu «JIyraHcbkoi HapogHOT
pecryOITiku» poTH YKpaiHH.

BepxoBuwuii cyn DinnsHAll MOSICHUB, 10 HE MOXE HAJaTH 3rOJy Ha BH-
naay SHa IleTpoBChKOrO uepe3 YMOBH YTPUMaHHS B YKpPaiHCBKHMX B’SI3HU-
wax. Cya mocnaBcs Ha pilieHHs €BpPONEWCHKOrO Cyly 3 TpaB JIFOJIWHH,
3TiHO 3 SIKHM YMOBHM B YKPaiHCBKHMX B’SI3HHMIX MOPYIIYIOTh CTarTiO 3
€Bporeiichbkol KOHBEeHLIT 3 mpaB JoauHu [2]. Y Hill izeTbes, Mo HIKOro He
MOXe OyTH MiIIaHO KaTyBaHHIO a00 HEJIOJICHKOMY YM TaKOMy, IO IIpH-
HIDKY€E T1IHICTH, MMOBOKEHHIO a00 MOKapaHHI0. €BPOMEHCEKHIA Cy/ 3 TIpaB
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JIIOIMHM BH3HAYUB SIK OCOOJIMBY IpOOJIEMY MEpPENOBHEHICTh YKpaiHCHKUX
B’SI3HML 1 Pi3HI MaTepialibHi HeIOIIKK 3aKiaiB 1030aBJICHHS BOJII.

Ha nymky BepxoBaoro cyny ®innsunii, SIn [lerpoBcbkuii pusukye OyTu
MiATAaHIM TIOBOJDKCHHIO, SIKE CYNEPEYHTh JIOACHKIA TiIAHOCTi, ¥ BHIAJAKY
fioro exctpamumii B Ykpainy. Jlo pedi, HampHKIHII XOBTHA IbOTO POKY
Bepxoamii cyx IlIBemii yxBanwB aHanoridHe pimieHHS y CHOpaBi PO
eKCTpaIuIiio 0coOM Ha MiZCTaBl YMOB YB’SI3HEHHS B YKpaiHi.

BepxoBuuii cyn QiHnsgHAII TOCTAHOBHB, IO HA CHOTOTHI HEMA€E MiICTaB
s yrpumaHes SHa IletpoBchkoro mim BapToro it 3abe3medeHHs Horo
MOXIIMBOI E€KCTpaiullii Ta Haka3zaB HEraiHO HOro 3BUIBHUTH, 32 YMOBH
BIZICYTHOCTI IHIINX MiJICTaB JUIS yTPUMAaHHSI.

Bapto 3a3HaunTH, mo cranoM Ha 31.12.2022 p. KUTBKICTH MICIIb HECBO-
O6omn cucremn Min’tocty ckianae 147 3akiafiB, i3 skux: 92 BumpasHi
kouoHii; 30 CI30; 20 BumpaBHHUX HEHTPIB; 5 BUXOBHUX KOJOHIH. KijbKicTh
3aCyIDKCHUX W YB SI3HEHUX Y HUX HapaxoBye 46386 oci0, i3 Hux 1545 sxiHok
1 89 HemoBHOIITHIX, 1573 3acyKeHNUX 1O TOBIYHOTO 1030aBICHHS BOJII.

VY 2022 pori €BponeichKuii Cya 3 IpaB JIOAUHA YXBaIHUB 143 pimenHs y
cmpaBax IMpOTH YKpaiHu, 3 sSkux y 129 Bu3HaB, 1m0, 30KpeMa, IMOpYyIIEHO
BuMorH crarTi 3 «3abopona kaTyBaHHD» KOHBEHIIII Ipo 3aXHUCT MpaB JIOAH-
HHU 1 OCHOBOTIOJIOKHHX CBOOOI, y 3B’SI3KY 3 HEIIOJCHKAM Ta/abo TakuM, II0
MPUHIKYE TIHICTD, TIOBOKEHHSM 3 OTJISILy Ha MEPENOBHEHICTh y KaMepax,
HEeHaJIe)KHI YMOBU TPUMaHHS MiJl BAPTOIO Ta HEHAAaHHs HAJISKHOT MEIUYHOT
JIOTIOMOTH TIiJl 4yac TPUMaHHS TiJ BapTor, a Takoxk crarti 13 «IIpaBo Ha
e(eKTUBHUH 3aci0 IOPUANYHOTO 3aXHCTy», Yy 3B’S3KYy 3 BIICYTHICTIO
e(heKTHBHOTO IOPHIMYHOTO 3aCO0Y 3aXHCTy OCOOM 332 TAKUMH CKapTraMH.

VY 2022 poui 3 JlepxkaBHoro Oromkery YKpaiHn Oyj0o BHIUIAUYCHO
66029648,27 rpH Ha BWIDIATH, TOB’S3aHI 31 BXHUTITAM 3aXOJiB IIOJIO
BUKOHAHHS pilIeHb C€BPONEHWCHKOTO CyMy 3 NpaB JIIOAWHH, SKi Oyio
YXBAJICHO 3a Pe3yJIbTaTaM1 PO3IJISAY MTO30BIB IIPOTH YKpaiHu.

3HayHa KUTBKICTH CHIpaB i3 KaTeropil MOpyIIeHb CTaHIApPTIB BUKOHAHHS
KPUMIHAJIBHUX TIOKApaHb, YMOB YTPUMAaHHS IIiJ] BAPTOI0, MEITUIHOTO 00CITy-
TOBYBaHHS YB’SI3HEHHX, HAJIEKHOTO MaTepiajbHO-TEXHIYHOTO 3a0e3neueHHs
YUHATh HETaTHBHHUH BIUIMB HAa MDKHApPOAHMN IMIDK YKpaiHH, a TaKoXK
BUKJIIMKAIOTh HAJMIpHC HABAHTAKCHHS Ha JCp)KaBHHU OFOIKET 1 Oesmoce-
peIHBO 3aJIeXaTh BiJl 3aralbHUX 3aXOJiB, SIKI MalOTh YXKHBATHCS BCiMa
JIep)KaBHUMHU OpraHamy. 3a0OpoHa KaTyBaHb 1 KOPCTOKOTO IOBOJKEHHS
€ a0bCOMIOTHOIO Ta He Tependavae KOJHUX BHHSTKIB, HaBIiTh y Haa3BHYal-
HHUX CUTYyalisX 1 IMiJ yac Aii IpaBOBOTO PEKUMY BOEHHOTO CTaHy.

V neHiTeHLiapHUX yCTaHOBAX 1 3aKjagax He JOTPUMYIOTHCS TiIHI YMOBH
TPUMaHHS yB’S3HEHWX 1 3acCy/DKEHHX, YUM IOPYLIYIOTBCS CTaTTs 25
3arampHOi mexmapanii mpaB mroauHu [3], wactura 1 craTtri 28 KoHctuTymii
Vkpainn, crartsa 115 KBK Ykpaiam [4], crarts 11 3akony Ykpaian «IIpo
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nonepenHe yB’s3HeHHs» [5], mpaBwio 13 MiHIManbHUX CTaHAAPTHHUX
npasuwi OOH 1mono noBomkeHHs 3 B’A3HsAMHU Ta MyHKT 18.1 €Bponeiicbkux
NEeHITeHLIapHUX MpaBWII [6] y 4acTHHI JOTPUMAaHHS HOPMH IUIOIII Ha OJHY
3acypKeHy a0o yB’si3HEHY 0co0y, sSIKa B OKpEMUX yCTaHOBAaX € MEHIIOK HIX
4 XB. M JJIs 3aCYIDKEHUX 1 2,5 KB. M [UIA B’ I3HEHUX 0Ci0.

Taka curyartist Moke PU3BECTH 10 NOAANBIINX 3BEPHEHb A0 €BpOmei-
CBKOTO CyIy 3 MpaB JIIOAWHH NPOTH YKpaiHM Ha MiACTaBl MOPYLIEHHS
crarti 3 KoHBeHIii mpo 3aXHCT MpaB JIIOJMHHU 1 OCHOBOIIOJIOKHUX CBOOOJ
1 IpU3HAYCHHS 3HAYHUX BHUIUIAT K MOPAJHHOI KOMIIEHcamii 3a mepeOyBaHHS
y moai0Hi# cuTyarrii.

Ha nopymennst crarri 8 3akony Ykpainu «IIpo nmonepeane yB’si3HEHHsD»
HEPIIKO TPaIUIAIOTHCS BUIAKU TTOPYIIEHHS BUMOT PO3JUILHOTO TPUMAaHHS
YB’A3HEHHX 1 3aCy/DKCHHUX B yCTaHOBax. 30KpeMa, 3aCy/KeHUH, SIKMi Heo-
HOPA30BO BUYMHSB 3JI0YMH, MOXKE YTPHMYBATHCS pa3oM i3 paHille HECyau-
MO0 0CO00I0, IO MOXE CHPUIMHUTH KOHQIIIKT MK yTPUMYBaHHMH OCO-
6aMu, BUIIaIKM CAMOYIIKOKEHHS! Ta BUNHEHHS 3JI0YHMHIB TIiJ] 9ac TPUMaHHS
B YCTAaHOBAaX IEHITEHIIapHOT CITyKOH.

Ha IlopymeHHS mpaBuWi BHYTPIIIHBOTO DPO3MOPSAKY INEHITCHIIapHUX
YCTaHOB, SKi 3aTBEPKEHI IIOCTaHOBOIO MIHICTepCTBa IOCTHIII Bix
28.08.2018 p. Ne 2823/5 [7], nHioBanbHI 3 YKcha yB’sS3HEHHX, sIKi BigOyBa-
I0Th MOKAapaHHs B OKPEMHUX YCTaHOBaX, MPOXKUBAIOTh B YMOBAaX KapaHTHHY,
JUArHOCTUKHU Ta PO3MOALTY 3 HOBOpuOynumu ocobamu. Li yB’si3HeHi, KpiMm
CBOIX 00OB’SI3KiB, 3[IMCHIOIOTH TOCTIHHE CIIOCTEPEIKCHHS 3a HOBOMPHOY-
JUMH oco0amMH, Harjasi 3a IXHIMH JisMH Ta JOTPHUMAaHHSAM IPaBUII
BHYTPIIIHBOTO PO3MOPSIKY JHS, IO CTBOPIOE 3HAYHI PU3MKH JJIs HOBO-
npuOyIuX B’S3HIB YKOPCTOKOTO ITOBOJDKEHHS 31 CTOPOHHM IHIIMX 3acynl-
JKeHUX. 3a3HadeHi (akTu cBiA4aTh Mpo Te, IO aIMIHICTpalis YCTAaHOB
He 3/1iHCHIOE KOHTPOJIb 32 PO3MIIIEHHSM yB’SI3HEHUX 3 YpaxyBaHHIM cydac-
HUX METOJIB OpraHi3aiii Hale)KHOTO HArIALy Ta NPUHIHUIIB TUHAMIYHOI
0e3meKH, M0 MPU3BOIUTH IO TIOPYIICHHS IpaBa Ha OCOOUCTY OE3MeKy.

VY mpuMImEHHAX, PO3TalIOBaHWX B OCHOBHOMY Ha IEpIIOMY MOBEpCi
CHIZYUX 130JIATOPIB, HENOCTATHHO IMPUPOJHOTO OCBITIICHHS JUIS YMTAHHS;
OinbIIiCTh 00 €KTIB MOTPEOYyIOTh KaliTabHOTO PEMOHTY, TaK SK CTiHH
Ta CTelll € aBapiiHUMM ¥ YKPWIIMCS TUTICHSIBOIO BiJ MOCTiifHOT BOJIOTOCTI,
a CaHTEXHIYHe 00JIaJHaHH OKpEMHX Kamep (Ppi3MYHO 3HOILICHE, 3HAXOIUTHCS
B QHTUCAHITApHUX YMOBax i MOTpeOye 3aMiHu. Y JESIKHUX yCTaHOBAax Mpooie-
Ma JIOCTYIY 10 YMCTOI MHMTHOI BOAM HE BUpIllIEHa, TOMY YB’S3HEHI CIIOXH-
BAaIOTh BOJY 3 IIEHTPaJIi30BaHOI CHCTEMH BOJIOIIOCTaYaHHSI.

VY 6inp1I0CTI NMEHITEeHIIapHUX YCTAHOB 1 3aKJIaJiB IIOPYLIYIOTHCS BAMOTH
NIPaBWJI OXKEXKHOI Oe3nekn. Y 0araTbox Kamepax pO3eTKH, SIKHMU KOPHCTY-
IOTBCSL YB’SI3HEHI, 3HAXOAATHCA B IIOTAHOMY CTaHi, EJIEKTPOIIPOBOIKA
OToJNiecHa, a WIAKIIOYCHHS MPOBOJIB YacTO BHKOHYEThCS 03 130JIAmii,
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II0 MOXX€ MNPU3BECTH A0 BPAKEHHS YB’SI3HEHHX EJIEKTPUYHUM CTPYMOM
1 CTBOPHUTH 3arpo3y HTTIO Ta 340pOB’I0 YB’SI3HEHHX 1 NEPCOHAITYy YCTaHOB.
Sk nopaTkoBWil KapaJbHUI METO[, aMiHICTpallii yCTAaHOB y MPUMILICHHIX
KaMEpHOTO THITy (OAMHOYHMX KaMepax) i IUCIHIDTIHAPHHUX i30JI1TOpax
(xapuepi) JOJAaTKOBO BCTAHOBWJIM IOPSJOK 3aMKHEHHS BiTKHIHUX IKOK,
IO He TepeadavyeHo >KOJHUMU HOPMATHBHO-TIPABOBUMHU aKTAaMH, OCKIJIBKH
3acyIKeHi mo30aBIeHi MOKIMBOCTI JIEKATH Ha JKKY BIPOIOBXK JTHS.
EdexTuBHEe pearyBaHHA OpraHaMH JAep)XKaBHOI BiIaaud Ha 3a3HA4eHi
MOPYIICHHS MEeHITeHIiapHOi cepH T03BOIUTH 3a0e3MMeYNTH HaJIe)KHI YMOBU
TPUMaHHS I1i]] BAPTOIO Ta MOBOKECHHS 3 B I3HSIMH, a TAKOX YCYHYTH HasiBHI
MEepPEeroHN MO0 eKCTPAHLii 0ci0, MiJO3pIOBaHMX y BUMHEHHI 3JIOYHMHIB,
30KpeMa BiliCbKOBHX, B YKpaiHy ISl 31IHCHEHHS HaJl HOHMHU TIPaBOCY .
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