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Cmamms npuceésyena 0OCIIONCEHHIO AKMYAIbHUX NUMAHbL CYMHOCMI MAa MEMNOPATbHUX XAPAKMEPUCMuK 30ii-
CHEHHsL Npasa HA NPUUHAMMA CRAOWUHY. Po321siHymo uacosuil 6uUMIp 3a2anbHo20 CMPOKY 05t NPUUHAMMS CNAOWUHU
il AKYEeHMOBAHO HA HEOOHAKOBUX NIOX00AX 3AKOHOOABYsl 8 HOPMAX, W0 Pe2ylmb 3A2abHl NPasuida no4amxy nepeoizy
YUBLILHO-NPABOGUX CIMPOKIE I NOUAMKY nepedicy cmpoxy 0 nputinamms cnaowuny. Hazonoweno, wo 3 nosuyii yusino-
HO20 npasa yeu Cmpok HAIeAHCUnb 00 NPeKIO3UGHUX CIMPOKIG, MOOMO MAKUX, 3 AKUMU N0 S3aHe ICHYBAHHS CAMO20 Npasd.

Ilpoananizosano nog’s3ami 3 y8eOeHHAM 80EHHO2O CHAHY HOBEIU U000 MPUBAIOCHI CIPOKIE OISl NPULHAMNS
cnaowunu, sKi 6yau 3anposaddiceti 8ionogionoo nocmanosoro Kabinemy Minicmpis Ykpainu. 3ocepedoiceno ysaey na
X KpumuuHil OYiHYI HABUWUM CYOOBUM OP2AHOM 3 YPAXYBAHHAM SUMIDY IEPAPXIT aKmie YUBLIbHO2O 3AKOHOOABCMBA 3d
B8EPMUKAILTIO.

Axyenmogano na 0esaKux OOKMPUHANLHUX KONIZIAX CaMo20 3MICMY npasa Ha 6IOHOGIEHHS NPONYUEHO20 CIPOKY
Ol NPUIHAMMA CRAOWUHU MA HAOAHHS 000AMKOB020 CMPOKY O0s ii nputinammsl. Yseasicacmovcsi OOYinbHiM po32isio
CHpas npo HadaHHs 000AMKOB8020 CMPOKY 6 NOPAOKY He NO308HO20, A OKPEMO20 NPOBAOICEHHS, A MAKOIC NPONOHYEMbCS
nepezisiHymu nioxio 00 8UHAYEHHs 0COOU — HANENCHO20 8I0N08I0Aua 3a N0308aMU NPO HAOAHHSA 000AMKOBO20 CIPOKY
0151 NPUUHAMMA CRAOWUHU.

30iticneno cucmemHuil AHANI3 HOPM, AKUMU Pe2YTIOEMbCI CMPOK OISt NPUIHAMNIA CHAOWUHU MPUBATICIIO Y MPU
MICAYE, Ma GUCBIMIEHO UNAOKU, OISl SIKUX MAKULl CIMPOK € akmyanvhum. Hazonoweno na mosucau6ocmi 6UHUKHEHHS
OKpeMUX CNIPHUX MOMEHMIB, Uj0 MOJICYMb MAMU Micye 8 pasi 0OHOYACHOI HAA8HOCMI MAKUX NPABOGUX (DAKMIB, K Npuli-
HAMMSA CNAOWUHU CHAOKOEMYEM Y MeNCAX MPUMICAYHO20 CIPOKY Md 3A0080NEeHHs CYOOM NO308Y NPO HAOAHHS 000am-
KOB020 CPOKY 0CO0I, KA 3 NOBANCHUX NPUYUH 11020 NPONYCIMUILA.

Kpize npusmy sacmocysanns makozo npuHyuny yugiibHo2o npasd, K NpUuHyun cnpasediugocmi, 30kpema i 3
no3uyii aHanoeii 3aKoHy, PO32NAHYMO MOICTUBICIb NOBMOPHO20 36ePHEHHSL 3 NO3080M 00 €Yy NPO HAOAHHA O00AMKO-
68020 CMPOKY OJ15 NPULIHAMMS CHAOUWUHUL.

Knrwouoei cnoea: cmpok nputinsamms cnaowuny, HenpuliHAmms CnaowuHu, 6ioMoea 6i0 NPUUHAIMMS CNAOWUHU,
000amKo8UlL CMpPOK 015 NPULHAMMS CNAOWUHU, CYO.

Geletska Iryna. Regarding terms for accepting the inheritance

The article is devoted to the study of topical issues of the essence and temporal characteristics of the realisation
of the right to inheritance. The temporal dimension of the general period for acceptance of inheritance is considered
and emphasis is placed on the unequal approaches of the legislator in the norms regulating the general rules of the
beginning of civil law periods and the beginning of the period for acceptance of inheritance. It is emphasized that from
the point of view of civil law, this period belongs to preclusive periods, i.e. those with which the existence of the right
itself'is connected.

The novelties related to the introduction of martial law regarding the duration of the terms for accepting
inheritance, which were introduced by the relevant Resolution of the Cabinet of Ministers of Ukraine, were analyzed.
Attention is focused on their critical assessment by the highest judicial body, taking into account the vertical dimension
of the hierarchy of acts of civil legislation.

It is emphasized that certain doctrinal conflicts of the very content of the right to restore the missed deadline for
accepting the inheritance and providing an additional deadline for its acceptance. It is contemplated that expedient to
consider cases on granting an additional term not as a claim, but as a separate proceeding, and it is also suggested to
review the approach to determining the person who is the proper defendant for claims on granting an additional term for
accepting inheritance.

A systematic analysis of the legal norms the three-month inheritance acceptance period was carried out and
the cases for which such a period is relevant were highlighted. It is emphasized the possibility of certain controversial
moments that may occur in the case of the simultaneous presence of such legal facts as the acceptance of the inheritance
by the heir within the three-month period and the court’s satisfaction of the claim for granting an additional period to the
person who missed it for valid reasons.
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Through the prism of the application of such a principle of civil law as a principle of justice, including, and from
the position of analogy of law, the possibility of re-applying to the court to grant an additional term for accepting the
inheritance was considered.

Key words: term of acceptance of inheritance, rejection of inheritance, refusal of acceptance of inheritance,
additional term for acceptance of inheritance, court.

AKTyanpHUM JUIsl FOPUANYHOI HayKu OyB, € i Oyle po3IIs TeMIIOpaJbHUX MUTaHb PO3BUTKY H iCHY-
BaHHsI B 4aci OKPEMUX MPaBOBUX SBUIL. PoJib Yacy B peryimoBaHHI IMBUIBHUX BIJIHOCHH HEMOXIIUBO TIPUMEH-
IIUTH, OCKLUIBKH 32 HOTO JTOTIOMOTOI0 ()OPMYETHCS TXHSI BU3HAUEHICTh, CTAOUTBHICTD, & TAKOXK 3a0€3MeUy€eThCs
KOHKPETHHI 00CST MpaB i 000B’3KIB YIACHHUKIB TaKUX BiIHOCHH. 3PEIITOI0, CTPOKH ITUCIUTLIIHYIOTb.

LuBinbHI TPaBOBIIHOCHHU BUHUKAIOTh, 3MIHIOIOTHCSI Ta IPUITUHSIOTHCS B Yaci, a IXHs TPUBAIIICTh HaJle-
JKUTH JI0 TUX TTApaMeTPiB, AKi POPMYIOTH 1 3MIHCHIOIOTH BIUIMB HA CYTHICTH MTPABOBUX SIBHIII.

OnHUM 13 3arajbHOBIZIOMHX CTPOKIB Y IUBIJIBHOMY TIPaBi € CTPOK MPUIHATTS CIAAIIMHA. 32 HAI[iOHAIIb-
HUM [UBIUIPHAM 3aKOHOJABCTBOM 3aralibHa HOTo TPUBAIICTh YCTAHOBIICHA B IIICTh MICSINB. 3 MO3UIIT HAYKH
[IUBUTBHOTO TIpaBa — I MPEKIIO3UBHUN (Bif JIaT. praeclusio — 3akpuBaHHS a00 TEPENTKOa) CTPOK, 3 SKUM
OB’ s13aHe iICHYBaHHS CaMOTO0 MpaBa. 3aKiHYE€HHS [IbOT0 CTPOKY CIIPUYMHSIE BTpaTy NpaBa Ha MPUHAHSTTS cra-
IMHA. Xo4a MpaBmwiamMu 4. 4. 2 1 3 c1. 1272 LusineHoTo Konekcy Ykpainu (nani — LK Ykpainn) [1] cmamko-
€MIICBI, SIKMI MPOIYCTUB CTPOK JUIsl MPUHHATTS CHIAALUIMHHU, HATAETHCS MOXKIIMBICTh 3a3HAYCHUM CIIOCOOOM
BiJIHOBUTH TaKWii 3aKiHYCHUH MepediroM y yaci mpeKIto3uBHAN CTPOK. J[iist 1Iboro HEoOXigHO a00 OTpuMaru
MMMCHMOBY 3TO/Iy CIAAKOEMIIIB, SIKI MPUIHSIIN CIIAAIINHY, 1 3 HEI0 3BEPHYTHUCS 0 YIOBHOBAa)XEHUX CyO €KTIB
13 3as1BOIO MPO MPUUHATTS CHAAIMHHU, a00 3BEPHYTHUCS JI0 CYy 3 T030BOM PO HAJAHHS JTOAATKOBOIO CTPOKY
TUTS IPUAHSATTS CTIQIIAHU.

3naBasnock O, 3aKOHOJABELb 32 TOTIOMOTOI0 YiTKO OKPECIIEHUX CTAHAApPTiB 1 YCTaJeHUX 3aKOHOJaBYMX
METOJIIB BUPIIIUB 3arajbHi MATAHHS 1010 YaCOBOI XapaKTepHUCTHKA CaMOTo TIpaBa Ha MIPUUHSATTS CIIa IIIIMHA
Ta HACJIJIKIB HOTO HECBOEYACHOTO 3/IIHCHEHHS. AJle BOJHOYAC Y JOKTPUHI IUBIJIBHOTO MTPaBa, CyAOBIiH Npak-
THUILI Ta 1 Yy Cy4acHUX peallisix BOEHHOTO CTaHY BUHUKA€E JIOCUTh MTUTAHb, 10 BUMAratoTh OUIbLI AE€TaJILHOTO
aHai3y Ta pO3IILIY.

Hacammnepen BapTo po3mnoyary 3 po3misily OKPEMHX aCIEKTiB I0YaTKy mepediry Takoro CTpoky. 3a mpa-
Bunamu cT. 1270 LK Vkpaian miecTuMicS9HHA CTPOK /IS IPUMHSTTS CIaIIIIMHNA TTOYHHAETHCS 13 Yacy Bij-
KPUTTSI CHIQJIIMHA, TOOTO 13 JTHS CMePTi 0coOu abo i3 JHsI, IKOTO BOHA OTOJIONIYETHCS ToMepIoro (4. 2 ¢T. 1270
LK VYkpainm).

YcraneHuM € Te, 1o MpaBuja MOYaTKy rmepediry 03Ha4eHOTo CTPOKY ILIJIKOM IMIAIOPSIKOBAaHI MPUIIH-
cam cT. 253 LUK Vkpainu. Ockinbku npaBuia ct. cT. 253 ta 1270 LK Ykpainu MicTTh HEOJHAKOBUH TTiAXi]
Yy BU3HAYCHHI IMOYATKY MEepeOiTy CTPOKY I MPUUHATTS CHAAIIAHU, IJIsS BUPIMICHHS ITi€i Komi3ii BapTo Bpa-
XyBaTH MO3MLII0, Ky BUCIoBUB Kacamiitnuii nuBineHuit cyn BepxoBHoro Cyny B 0fHii i3 CBOIX MOCTaHOB:
«JUJTs IPaBUIILHOTO OOYHCIICHHS Pi3HUX BHIIB CTPOKIB BEJTMKE 3HAUCHHS Ma€ BU3HAYCHHS ITOYATKY X rmepeoiry.
[TepeOir cTpOKy MOYUHAETHCS 3 HACTYITHOTO JHSI IMICHS BiIOBIIHOT KaJCHIAPHOT 1aTH a00 HACTaHHS IMOJIi,
3 SIKOIO IIOB’s13aHO HOro moyarok. ToOTo eHb, B IKOMY 0e3IocepeIHbO MaB Miclie MOMEHT IOYarKy rnepeoiry
CTPOKY, TIpH OOYHMCIICHHI OCTAaHHBOTO HE BPAXOBYETHCS; ToJoxkeHH CT. 253 1K Ykpainu mommprooTses i Ha
1HILI BUIIAJKH BCTAHOBJICHHS MOYATKy mepediry crpokiB. Kojeris cyaai, 3 ypaxyBaHHSM MPUHIHITY PO3YM-
HOCTI, ypaxoBye€, 0 B OKpeMux mojoxeHHsx [[K MicTuThcs mpaBuito mpo BU3HAYEHHS Nepediry CTpOKy «Bil
JHSD» UM «i3 9acy», a He «BiJ HACTYIHOTO JHs». Takuii mpuiioM 3aKOHO/aBYOI TEXHIKH 3aKOHOJABEIlb 3aCTO-
CyBaB 3a MPUHIIMIIOM €KOHOMIii HOPMaTHBHOTO MaTepiaiy, MPOTe BiH JKOJHUM YHHOM HE 3MIHIO€ 3arajbHOTO
npaBuia, nepenoadenoro y ct. 253 LK Vkpaian. Tomy modatok nmepedir CTpoKy A MPUHHSATTS CHaIIMHA
MMOYMHAETHCS 3 HACTYITHOTO JIHS ITiCJIs BIIMOBITHOT KaJeHAapHO1 JaTH, TOOTO CTPOK [UIst IPUHHATTS CHIaAIMHU
Mae 0OUHCITIOBATHCH 13 HACTYITHOTO THS TICIIS THS CMEPTi 0coOu abo orojiomeHHs ii moMepiaoroy [2].

I3 29 wepsus 2022 p. nocranoBoro Kabinety MinictpiB Ykpainu Bin 24 uepsust 2022 p. Ne 719 «Ilpo
BHECEHHS 3MiH JI0 JesSKnX noctaHoB Kabinety MiHicTpiB YKpaiHu om0 HOTapiary Ta Iep>kaBHOI peecTpa-
1ii B yMOBax BOEHHOT'O CTaHy» OyJIO 3alipOBaPKEHO HOBI MTPaBHJIa MO0 CTPOKIB MPUUHSTTS CIIAAIIAHK ITi]]
4yac BOEHHOTO cTaHy. 30KpeMa, y 11. 3 moctanoBu Kabinety MinictpiB Ykpainu (nani — KMYV) Big 28 moToro
2022 p. Ne 164 «/lesiki muaTaHHS HOTapiaTy B YMOBaX BOEHHOTO cCTaHy» [3] 3a3Ha4anocCk, Mo Iepedir CTpoky
JUTSI IPUHHSITTS CHIAANUHU 200 BiIMOBH BiJl 11 NPUIHSATTS 3yNMUHIETHCS HA Yac Jii BOEHHOTO CTaHy, ajie He
Oinpmre HiX Ha 4 (doTupw) Micsmi. ToOTO 0 3araJbHOTO MIECTUMICSIYHOTO CTPOKY IS MPUIHATTS CHaj-
IIAHA TOJaBaJIOCh e YOTHPH MICSII, 3aTaJbHAA CTPOK TSI IPUHHATTS CHAAIINHN CTAHOBHUTE 10 MicsIIiB.
Ane 3a3Ha4yeHi BUIE 3MiHHA HE 3HAMIIIIN HAJIEKHOT OIIHKM y MPAKTHIIl CY/iB, IO BIAIOBITHO BiI0OpaX)eHO
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B moctaHoBi Kacamiitnoro nusineHoro cyny Bepxosnoro Cyny Bia 25 ciunst 2023 p. Ne 676/47/21 [4]. [onos-
HUW MECE/IK Ii€i TOCTAaHOBH IOJISITa€ B TOMY, 1110 MOCcTaHOBOKO KMY He Moxke OyTH 3MIHEHO 3MIiCT HOPM
LK VYkpainu, ockinbku «y ct. 4 K Vkpainu BcTaHOBIEHO OBHUHU Mepellik HOPMAaTHBHO-IIPABOBUX aKTiB,
SIKUMH MOXKYTb peryiroBartucsi HuBiIbHI BinHocuHH. Okpim Koncrutynii Ykpainu, UK Ykpainu i inmmx
3aKOHIB YKpaiHU, HUBIIbHI BITHOCHHUA MOXYTh PETYJIIOBATHCS, 32 3aralbHUM MPABUIIOM, JIMIIE TAKUMH ITi]I-
3aKOHHMMH aKTamH, sK: akTH [Ipe3unenta Ykpainu, BuJani y BUNagKax, yCTaHOBICHHX BHKIIIOYHO KoHCTH-
Tyuieto Ykpainu; mocrtaHoBu Kabinery MinictpiB Ykpainu, mo He cynepedars nonoxenasm LIK Ykpainu
i iHIMX 3akoHiB YKpaiHu. SIkmo nocranoBa Kabinery MinictpiB Ykpainu cynepeunTts nonoxeHHsM LK
VYkpainu a00 1HIIIOMY 3aKOHY, MalOTh 3aCTOCOBYBATHCsI BioBiHI nojoxeHHs [[K abo inmoro 3akony. [Hii
OpraHu Jiep>KaBHOI Baau YKpaiHu i opranu Biaau ABToHoMHOI PecryOmikn Kpum MoXyTh BUgaBaTu HOp-
MaTUBHI aKTH, 1110 PETYJIOKTh IIUBIJIbHI BIAHOCHHH, JIMIIC y BUMAJKaX 1 B Mexkax, ycTaHoBlieHnX KoHcTH-
Tyi€ero YkpaiHu Ta 3aKOHOM. TakuM YUHOM, MOXKIIMBICTh BHUJIAHHS aKTIB IIMBIJILHOTO 3aKOHOIABCTBA Ha
MiJ3aKOHHOMY PiBHI JUIsl 3a3HaY€HUX OPTaHiB CyTTEBHM YMHOM OOMexKeHa». | falli 3a TEKCTOM MOCTaHOBU
«1) mpaBuia MO0 CTPOKY HAa NPUUHATTS CHAaAIMHU (ITOYATOK Mepediry, HACHiIKU CILTUBY) PETYITIOIOThCS
HuBinsHIM KOofeKcoM YKpaiHu, sikuii npuitastuii BepxosHoro Pagoro Ykpainu i € 0CHOBHMM aKTOM LIHBiJTb-
HOTO 3aKOHOJAaBCTBa YKpainu». OTxe, «Ha 1yMKy Bepxosroro Cyny, n. 3 mocranou Kabinery MiHicTpiB
VYkpainu Bix 28 motoro 2022 p. Ne 164 «/leski nutaHHs HOTapiaTy B yMOBax BOEHHOTO cTaHy» (y peaaxiii,
YMHHIM Ha Yac BUHUKHEHHsI CIIIPHUX MPaBOBIAHOCUH) cynepeunTs cT. cT. 1270, 1272 LK VYkpainu, a Tomy
HE MiJIsIrae 3aCTOCYBaHHIO» [4].

OueBuHO, Ypsin gociayxascs a0 nosuuii BepxosHoro Cyny i Bxke 9 TpaBHs 2023 p. Ha CBOEMY 3acigaHHi
BIJIYYHB HOPMY IIOJO 3yNUHEHHS Mepediry CTPOKY AJsl IPUHHATTS CIaAIIMHN a00 BiAMOBH BiJ il MpUAHSTTS
Ha Yac A1l BOEHHOTO cTaHy (Ha 4yac MiArOTOBKM CTAaTTi BKa3aHi 3MiHHM 1e He HaOynu 4uHHOCTI — 1. [7), MOTH-
BYBAaB 1€ CIPHUSHHSIM MOKPAIICHHIO IIUBIIBHO-IIPABOBOrO 000POTY MaitHa B jaepkaBi. OTxe, BIJAMOBITHO 10
ct. 12070 UK Ykpaiuu €IuHUM 3araJlbHUM CTPOKOM JUTsl PUMHATTS CHAAIMHU OYB 1 3aJUIIAETHCS CTPOK
TPUBATICTIO B IIICTh MiCSIIiB.

CBoepiHi TOKTPUHAJIBHI KOMi3i1 MOYKHA CIOCTEPIraTH i MIOJ0 CaMOro 3MICTy MpaBa Ha BiTHOBJICHHS
MPONYIIEHOr0 CTPOKY JJIA MPUUHATTS CHAAIIMHU Ta HAJaHHS NOAATKOBOIO CTPOKY IS 1i MpUUHATTA. fK
3a3nauae [1.J1. ['yiiBaH, «3a BEJIMKHM PaxyHKOM, CUTYallisl MO0 1X BiTHOBJICHHs HE MPUTAMaHHA PAaBOBOMY
PETyITIOBaHHIO PEKIIO3UBHUX CTPOKIB, ajie BOHA, BIIACHE, 1 HE 3200pOHEHa 3aKOHOIaBCTBOM, TOX 32 CIIelialb-
HUM HOPMaTHBHUM TPHUIHCOM TaKe 3alpOBaPKEHHS IOTO MEXaHi3My CJIiJi BU3HATH LIJIKOM MPHITYCTHMHIM)
[5,c. 14]. 3 anamizy u. 3 ct. 1272 1K Ykpainu MokHa 3p00OUTH BUCHOBOK, IO JIii CITAIKOEMIIS i3 TIPE/ IBJICHHS
MO30BY JI0 Cy/y i3 TPOXaHHSM HaJaHHsI TOJATKOBOTO CTPOKY JUIsl IPUUHSATTS CHAAIIMHU PO3MIISIAI0THCS B KOH-
TEKCTi OJHOTO 3i CIOCO0IB 3aXHUCTy MOpylIeHoro npasa. [1030B, sk BigoMO, mpe’ SBISIETHCST 0CO00I0 B pasi
3BEPHEHHSI 3 BUMOTOIO IPO 3aXUCT MOPYLICHOTo MpaBa a00 0XOPOHIOBAHOTO 3aKOHOM iHTepecy. OCKIIbKU Mae
MiCIIe YiTKO O3Ha4YeHa MpolecyaibHa opMa 3BEpHEHHS, TO OUEBUIHO, IO Ma€ OyTH BCTAHOBJICHUH 3aKOHOM
CTPOK TIO30BHOI JJABHOCTI, Y MeXax SIKOTO TaKa BUMOTa 3asBIAETbCA. 3BHUYAHO, MOXKHA MPUIYCTHTH, IO
Taka IMO30BHA 3asBa Ma€ 3asBJSITUCS B MEXKaX 3arajibHOr0 CTPOKY ITO30BHOI JABHOCTI, OCKUIBKU Cepe]l BUMOT,
JI0 SIKMX MOXKE 3aCTOCOBYBATHCS CIeliajbHa 1mo30BHa AaBHICTH (cT. 258 LIK Ykpainu), BuMoru npo HagaHHs
JIO/IATKOBOTO CTPOKY JJIsl IPUUAHSATTS CIIaIIMTHA HEMAE.

3arajbHOBIZIOMO, 1[0 HI HOPMH YMHHOTO IIMBUTLHOTO 3aKOHOABCTBA, Hi Cy/0Ba ITPAKTHKA HE 1y Th LIS~
XOM yCTaHOBJICHHSI KOHKPETHOTO CTPOKY, Y MEKax SIKOr0 MOKE [T0JaBaTHCs M030B PO HaJAaHHs TOAATKOBOTO
CTPOKY JUIsl MPUHHSITTS CriaAuuHu. TOJI I[IJIKOM JIOTIYHUM BUJIA€THCS JOMOBHEHHS MEPEIIiKy BUMOT, 3a3Ha4e-
HUX y 4. 1 ct. 268 LIK Ykpainu, Ha sKi He MOIIUPIETHCS TI030BHA JIABHICTh, 1 BAMOTOIO PO HAaJIaHHS JI0JaTKO-
BOTO CTPOKY JUISl IPUAHSTTS CHIAALIMHU.

[Totpebye 3’sicyBaHHSI 11Ie OJIHE MUTAHHS, TIOB’s3aHE 13 MPEJ SIBIICHHSIM TaKOro Mo30BYy. XTO MaB OU
BHCTYIATH HAJISKHUM B1JIOBia4eM 3a TakuMu mozoBaMu? Y nocranosi [Inenymy BepxoBnoro Cyny Ykpainu
(mami — BCY) «IIpo cynoBy npakTHKy y cripaBax npo crnaakyBants» Big 30 Tpasus 2008 p. Ne 7 3a3HaueHo, 1110
«BIJIMOBIZIAYaMHU B TaKil CIIPaBi € CIaJIKOEMITI, SIKi IPUAHSUIA CHAAINHY. 3@ BIZICYTHOCTI 1HIIUX CIIaJKOEMIIIB
3a 3allOBITOM 1 3a 3aKOHOM, YCYHEHHsI X BiJ IpaBa Ha CIaKyBaHHs, HEMPUUHATTSA HUMH CHAIIINHU, 8 TAKOK
BIJIMOBH BiJI il IPUIHATTS BIAOBIJa4aMK € TEPUTOPiaIbHI POMAIU B 0CO01 BIAMIOBIAHUX OPraHiB MiCIIEBOTO
CaMOBpSITyBaHHS 32 MICIIEM BIZIKPHUTTS criaaiiuam» [6]. BogHouac B ofHiit 3 moctanoB KacariiiHoro 1uBiib-
Horo cyny BepxoBHoro Cyny 3a HaciikaMH pO3IJIsiy CIaIKOBOTO CIIOPY MPO HAJAHHS JIOAATKOBOIO CTPOKY
JUIst TPUHHATTS cnanmuyu Bin 15 ciuns 2020 p. (cipaBa Ne 759/3515/19) untaemo: «Binnosinay — ue ocoba,
sika, Ha JyMKy I103MBauda, ado BIiJIOBITHOTO MPaBOYyIOBHOBAXKEHOIO Cy0’€KTa, MOPYIIWIA, HE BU3HAIA YH
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ocriopuiia cy0’ €KTHBHI ITpaBa, CBOOOAN UM iHTEpecH Mo3uBada. BifmoBigau mpuUTATAETHCS 0 CIIPaBHU y 3B’ SI3KY
3 MTO30BHOIO BUMOTOI0, SIKa MPeJ IBISIETHCS 10 HBOTO.

Hariiuacrimie mij; HEHaJIC)KHUMH BiJIIIOB1IauaMU PO3yMIiIOTh TAaKUX BIiMOBIAAYiB, MOJ0 SKHX CYIIOM ITiJ|
Yac po3nIsIAy CIIPaBH BCTAHOBIICHO, 0 BOHHU HE € 3000B’13aHUMH 32 BUMOTOI0 0COOaMHU.

Jiist mpaBUIILHOTO BUPILICHHS MMTaHHS [IOI0 BU3HAHHS BiAMOBija4a HEHAJIC)KHUM HE JJOCUTH YCTaHO-
BUTH BiJICYTHICTb Y HHOTO OOOB’SI3KY BiJIOBIAATH 3a JaHUM ITO30BOM. YCTAHOBJICHHS I1i€1 yMOBH — MicTaBa
JUTSL YXBAJICHHsI CyJ0BOTO PIllIEHHS NpO BiAMOBY B 1mo30Bi. 11[00 BU3HATH BiIOBiaua HEHAJIC)KHUM, OKPIM
Ha3BaHOT YMOBH, CYJl IOBUHEH MaTH JIaHi Ipo Te, 110 000B’ 130K BIAMOBIIATH 3a TI030BOM MOKJIAJICHO Ha IHIITY
oco0y. [Ipo HeHaneXHOTO BiINOBia4a MOXKHA TOBOPUTHU TUIBKH B TOMY pasi, KOJIM CyJ MOXKE BKazaTH 0co0Y,
110 TOBMHHA BUKOHATH BUMOTY I103MBava, — HAJISKHOTO BiJIMOBigayva.

TakuM YMHOM, HEHAJICKHHI BIJMOBiTa4 — 1€ 0c00a, MPUTATHYTA MO3WBAa4YeM SIK BiJAIOBiJad4, CTO-
COBHO SIKOT BCTaHOBJICHO, 1110 BOHA HE IOBHHHA BiAMOBIAAaTH 32 Mpe]’ SIBIICHUM [T030BOM 3a HasIBHOCTI JaHUX
po Te, 10 000B’SI30K BUKOHATH BUMOTH MO3MBaYa JISKHUTh Ha 1HIIN 0c001 — HAJIGKHOMY BiJMOBIaueBi.
ToOTO BH3HAYEHHs BiJANOBiJadiB, MpeaMeTa Ta MiJCTaB CHOPY € MPaBOM Mo3uBada. HaromicTh, ycTaHOB-
JICHHSI HAJIeKHOCTI Bi/IMOBiaviB i OOIPYHTOBAHOCTI TIO30BY — 000B’SI3KOM CY[y, SIKWH BUKOHY€ETBCS IT1]1 4ac
po3rsaay cripaBu» [7].

Uu MOKHA B TAKOMY Pa3i CTBEPIKYBATH, IO MIPOIYCK CIIAJAKOEMIIEM CTPOKY ISl IPHUUHSATTS CTIaAITHA
€ HACJIIJIKOM HEIPaBOMIpHOT MOBE/IHKH BiJIIOBia4ya, 110 caMe HeIpaBOMipHA TOBEIHKA BiIOBI1aua 3yMO-
BMJIa HEMOJJIMBICTh CBOE€YACHOTO 3BEPHEHHS 13 3asBOIO MMPO MPUHHATTA CHAJIIMHKA A0 HOTapiyca 4M iHIIOI
YIOBHOBaXK€HOT 0coOM? Y OUTBIIOCTI BUIAJIKIB I1€ HE TaK. AJPKe, K CBIAUUTH CY/I0Ba MPAKTUKA, JOCUTH YaCTO
CHaJIKOEMEIb HE 3/1IHCHIOE CBOEYACHO CBOE MPABO HA MPHUUHATTS CHAIIIMHU Yepe3 «TPUBAILY XBOPOOY craj-
KOEMIISI, CKJIQJHI YMOBH Tpalli, SIKi OB 5I3aHi 13 TPUBAIUMHE BIAPS/KCHHSIMH, Y TOMY YHCII 3aKOPJOHHHMH,
nepeOyBaHHs CHaJKOEMIIIB Ha CTPOKOBIH ciy»0i y ckiai 30poiHuX cuil YKpaiHu, BiiOyBaHHS [TOKapaHHS,
i3 YMM OB’ si3aHA HEMOXIJIMBICTh MPUHHSTTS CHAAIIUHU TOIO» [8]. YV TakuxX BUMAJKaX HE MOXKHA TOBOPUTH
PO MOPYLICHHS MpaBa CHaJIKOEMIIS Ha MTOJaHHs 3asBH [P0 MPUHHATTS CHaIIIMHK 3 OOKY BiJIOBigava, OTKe,
1 IPUTSATHEHHSI OCTAHHBOTO JI0 YYaCTi Y CIIpaBi Mpo HaJaHHs JOAATKOBOTO CTPOKY JUIsl IPUAHSTTS CHIaALIMHH.

Tomy crynIHOIO BHIAETHCS OJHA 3 HAYKOBHX MO3HMIIIH, 32 SIKOIO «SIKIIO BXKE 3aKOHOAaBelb 00paB st
MOJOBKEHHS MMPOMYIIEHOTO CTPOKY CYJOBHUH MEXaHi3M, TO CIIiJi BHKOPHCTOBYBAaTH OKpeMe IPOBAKECHHS —
BHUJ] HEIIO30BHOTO LIUBLILHOTO CYAOUYMHCTBA, Y MOPSAKY SIKOTO PO3IISAIOTHCS [IMBIJIbHI CIIPABH MPO MiATBEP-
JDKEHHS HassBHOCTI a00 BiICYTHOCTI IOPUIMYHUX (PAKTIB, IO MAIOTh 3HAYCHHS IS OXOPOHH TIpaB Ta iHTEpeCiB
0CO0OM YU CTBOPEHHS YMOB 3[iHICHEHHSI HEF0 OCOOMCTHX HEMallHOBUX UM MaliHOBHX NPaB, a00 MiATBEPHKEHHS
HAsSBHOCTI YM BiJICYyTHOCTI HeocroproBanux mpas (4. 1 ct. 293 LIIK)» [5, c. 15].

OKpiM 3araJibHOTO IIECTHMICSYHOTO CTPOKY ISl MPUHHSTTS CIaJIIMHH, 3aKOHOJaBCTBOM BU3HAYCHUI
e ¥ TaK 3BaHUU CleliajbHUI CTPOK TPUBAIICTIO TPU Micsili. AJie OYaToK mepediry 1boro CHemiajibHOro
CTPOKY JUISL IPUHHSATTS CHIAALUIUHH OB’ I3YEThCS 3 HEMPUUHATTSAM CIaIIIIMHA 200 BIJIMOBOO BiJ 11 IPUIMHATTS
THIIUMH CTIAAKOEMILIMH. Y Oyab-sSIKOMY pa3i BiH He MOXKe OyTH MEHIIMM TPHOX MICAIIB, HABITH AKIIO 0coda
BiIMOBHJIACS BiJl IPUMHATTS CHAAIIMHY 3a JCKIIbKa THIB 10 3aBEPILICHHS 3arajbHOTO CTPOKY JUIS MPUHHSTTS
crnamuHu a0o XK y3araini He npuiHsa ii (4. 2 ct. 1270 LK Ykpainu). Bapro Haronocurtu, mo Hopmu ct. 1270
LUK VYkpainu He €nuHi, SIKi BpErylIbOBYIOTh NHUTaHHS CIELialbHOTO CTPOKY AJISi MPUUAHSTTS CHAALIMHH,
OCKIJIbKHY TToNIoKeHHIMU cT. 1276 LIK Ykpainu aHanoriuHuil CTpOK AJsl IPUHHATTS CIaIIUHA BCTAHOBJICHO
1 IS CITaJIKOEMIIIB, SIKI MOXKYTh CITaJIKyBaTH 3a MPABUJIAMHU CIIaJIKOBOT TPAaHCMICIT.

CucTeMHUI aHaJi3 IIUX HOPM JI03BOJISIE 3pOOUTU BUCHOBOK, 1110 CTPOK JJIsl IPUMHSATTSI CHIA IIUHU TPHU-
BaJIICTIO TPH MICSIIII 3aCTOCOBY€EThCS B pasi:

— BIJIMOBH CHaJIKOEMIIIB BiJl MPUHHATTS CHAJLIUHU, KA Ma€ OyTH 3JIIHCHEHA UISIXOM I10J1adui YIIOBHO-
Ba)KEHOMY CY0’€KTY BiJIIOBITHOT 3asIBH;

— HENPHUHHSATTA CHAALIIMHU CIAaJKOEMISIMHU, SIKE MPOSBISETHCS Y BUIVISAI MMAaCMBHOI MOBEIIHKU
OCTaHHIX;

— CMEpTI CIaJKOEMIIS 32 3aTI0BITOM a00 3a 3aKOHOM MICIs BILIKPUTTS CHIAALIMHH, 32 YMOBH, 1110 BiH HE
BCTHT 3a JKUTTA TOJIATH 3asiBy NP0 NPUHHATTS CHaIIIWHK, OKPIM TpaBa Ha NPUIHATTS 000B’S3KOBOT YaCTKU
y CHaJIIHUHI.

VY mepuioMy Ta TPETbOMY 3 HaBEACHUX MPUKJIAIB IIIKOM 3pO3YMIIIMM € BU3HAYCHHS TIOYATKy Iepe-
Oiry TpUMICSIYHOTO CTPOKY JUISl MPUHHSTTS CIAAIMHNA. A OT y BUIAAKaX, KOJIU M0/1aua 3asiBH PO IPUHHATTS
CHaIIMHK 3aJIe)KaTUME B1Jl HENPUHHATTSI 11 IHIIMMU CIIaJIKOEMIISIMH, Ha HaIll TTOTJISI, MOYKYTh BUHUKATH AEsKi
CHIpHI MOMEHTH.



TIanuyski cmydii o FOpuduuni Hayku o 2, 2023 9

[Tig HenpUAHATTSIM CIAIIMHU PO3YMIIOTh HCBUMHEHHS CIIAJIKOEMIIEM aKTHUBHHX il y BUDISAI mojaqi
3asBU MPO MPUUHATTS CIIAALIMHU O YIOBHOBAaXEHOTO Cy0’€KTa MPOTATOM YCTaHOBICHOTO 3aKOHOM CTPOKY.
Take Moxke MaTH Miclie # y TOMY pa3i, KOJIU CIIaJAKOEMEIb CBIZIOMO, 3HAIOUH PO CBOE MPABO MPUHHSITH CIajl-
UIMHY, HE IpuiMae i, i y TOMY, KOJIM BiH HE BUMHSE TaKHX Aii yepe3 00 €KTHBHI Y Cy0’ €KTHBHI MPUYHHH.
3peniToro, SIK B OJIHOMY, TaK 1y JPyroMy BUIAJIKaX HE BUKIIOYAETHCS TON (DAKT, IO MiCys CIUIUBY IIECTUMICSY-
HOTO CTPOKY CIIaJIKOEMEIb YCEe-TaK! BUSBUTD OaskaHHS MPUAHSTH CIaIIMHY 1 3BEPHETHCS 10 CYy 3 TO30BHOIO
3asBOI0 MPO HAJaHHA HOMY JOAATKOBOTO CTPOKY UIsl MPHUHATTS CHIAALIMHU. X04a HEOOXiJHO BpaxoByBaTH,
mo «mpasuia 4. 3 cr. 1272 LK Ykpainn MoxyTh OyTH 3acTocoBaHi, sKIIo: 1) y crnaakoeMis Oynu mepe-
LIKOJH 715 IOJaHHS 3asIBH PO MPUHHSTTS CHIaAIMHY; 2) 11 00CTaBUHU BU3HAHI CYIOM TOBRKHUMH. SIKIIIO %
y CHaJKOEMLIS TEPELIKO IS [TOJaHHS 3asBU HE OYJI0, & BiH HE CKOPHCTABCS IPABOM Ha MIPUNHHATTS CHIaAIMHU
Yepes BJIacHy aCUBHY MOBEIIHKY, TO TPABOBUX ITiZICTaB JUII BA3HAYEHHSI JOIATKOBOTO CTPOKY AJISI IPUHHSTTS
cHaJIuHu HeMae» [8]. SIKIo MpUImyCTUTH, IO CBOIM HPAaBOM Ha MPHUUHSTTS CHAJIIMHH BXE CKOPHCTABCS
THIIUH criaKoeMellb, IKUH TI0/1aB 3asBy PO NPUHHATTS CIIAAIINHN, OCKUTBKH MaB Micle ()aKT HEPUHHATTS
CHa IINHH, TO I[IJIKOM HE BUKITIOUAETHCS CUTYallisl, 3a SIKOT MoTpiOHO Oyie BUPINIYBaTH, XTO K Oy/ie CriaJKOeM-
LIEM: CIIaJIKOEMEIIb, SIKOMY OyJ/ie HaJIJaHO JIOJATKOBUI CTPOK JIJIsl IPUHHSTTS CHIAIIUHU, YU CIIaIKOEMEIb, IKUN
0JIaB 3asBY MPO MPUHAHATTS CHAIIUHU BHACTIIOK HEIPUNHSTTS 11 IEPBICHUM CITaJIKOEMIIEM.

Uu MOXHaA HaJaTH CIAJKOEMIIEBI 1€ OIMH JOAATKOBUI CTPOK Yy pasi Horo mpomycky? Binmosins Ha
Lle TUTaHHSI MICTUTh a03. 5 4. 24 moctanoBu [Inenymy BCVY «Ilpo cynoBy npakTHKy y crpaBax Mpo CraiKy-
BaHHsI», Jie BKa3aHo: «[loBTOpHE BU3HAUCHHS CYJIOM JIOJaTKOBOTO CTPOKY JUIsl TIOJAHHS 3as1BU TIPO MPUNHSITTS
CHAJIIMHA TUM CaMUM CIIaJIKOEMIIEM 3aKOHOJIABCTBOM He TiepeadaueHo» [6]. YBaxkaeMo, 10 1ie HE 30BCIM
CHIBBIJTHOCHUTBCS 13 3araJILHUMU 3acajiaMu IMBLUIBHOTO 3aKOHO/IABCTBA, 30KpEMa 13 MPUHIIUIIOM CIIPABE/JIH-
BOCTi. HEeMOKIIMBO BHKIIIOYATH TOTO, 110 0CO0a 3 MOBAXXHHUX MPUYMH HE 3MOXKE MMOJATH 3asIBY PO MPUHHSITTS
CHaIIMHA ¥ y MeXKax JOAaTKOBOTO CTPOKY. SIK y3roJuTH HEMOXKIHUBICTh 3BEPHYTHUCS JIO0 CYAY 13 MO30BHOIO
3asBOIO MPO HAJJAHHS IIOBTOPHOTO TOAATKOBOTO CTPOKY AJISI MPUUHATTS CIAJIIMHH i3 33[€KJIapOBaHUM Y CT. 3
LK VkpaiHu NpuHIMIIOM CHPaBEAJIUBOCTI IIUBLIBHOTO 3aKOHOJIABCTRA, SIKIIIO IMPOTrOJIOIICHA B HOPMax IpaBa
CTpaBeUIMBICTh AKIEHTYE HA TOMY, 100 3aKOH JI0 BCiX 3aCTOCOBYBABCSl OJHAKOBO, HAaBiTh HE3Ba)KalO4uW Ha
Te, IO MTPAaBO HE 3aBXKJIM BPAXOBYE BCI OCOOMMBOCTI CyCHiIbHUX BiHOCHH. CripaBeIMBICTh SIKpa3 Mae OyTH
peastizoBaHa OUISIXOM MIPAaBO3aCTOCOBHOI JisuibHOCTI. CaMe Cyll MOBHHEH 3aXHIIATH CIPaBeIJIUBICTh, & TOMY
BUKJIFOYaTH MOKJIMBICTH 3BEPHEHHS JI0 CYIy 3 BUMOTOIO MPO HAJaHHS TIOBTOPHOTO JIOJATKOBOTO CTPOKY HE
BUMAA€E. 3PELITO0, Y JAaHOMY BUIAJKY SKpa3 MOKEMO TOBOPUTH MPO 3aCTOCYBAHHS MPHUHIMITY CIpaBeIn-
BOCTI 3 mo3uuii anasnorii mpasa (4. 2 ct. 8§ LK Ykpainn), mo nacte MOXIHMBICTh Cy0’€KTy MPaBO3acTOCYBaHHS
31CTaBUTH IOIIMPEHE B CYCIIIBCTBI PO3YMIHHS CIPaBEAJIMBOCTI 13 BIACHUMHU CyO’ €KTHMBHUMH YSIBICHHSIMHU
PO CIIPaBEAIMBICTD 1 3MIHCHUTH MPAaBUIBHUI CHHTE3 LIHHICHUX OPIEHTHUPIB )KUTTS JIIOAUHHU.
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